* oan 


Pes 


rid 


REPORTS 


OF 


CASES 
ARGUED AND DETERMINED 


i IN THE 


SUPREME JUDICIAL COURT 


MASSACHUSETTS. 


By THERON METCALF. 


VOLUME II. 


BOSTON: 


LITTLE, BROWN AND COMPANY, 
1864. 


Entered according to Act of Congress, in the ye 
Cuartes C. LitTLe aNnp Jauns B “ 
In the Clerk’s Office of the District Court of the Distri 


: an 
ay 
t 


} 


JUDGES 


OF THE 


SUPREME JUDICIAL COURT 


DURING THE TIME OF THESE REPORTS. 


Hon. LEMUEL SHAW, Cnhirr Justice, 
Hon. SAMUEL PUTNAM, 

Hon. SAMUEL 8. WILDE, JUSTICES, 
Hon. CHARLES A. DEWEY, 


ATTORNEY GENERAL. 
Hon. JAMES T. AUSTIN. 


NOTE 


By an act passed on the 16th of February 1831, (St. of 
1830, c. 45,) courts of probate were authorized, upon the pe- 
tition of guardians, to license the sale by auction of the real 
estate of their wards, in all cases where the supreme judicial 
court then had authority to grant such license. 

It was, therefore, an inadvertent suggestion in Lyman vy. Con- 
key, Vol. I. p. 324, that judges of probate had no authority, 
before the revised statutes went into operation, to grant license 
to a guardian to sell real estate, for the benefit of the ward, in 


order to put out the proceeds on interest. 
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Jon S. Wuirton vs. Tue Otp Cotony INsuRANCE 
CoMmPANY. 


The owner of a vessel, who was also master thereof, procured insurance on her and on 
property on board, at and from H. in the coasting business, for a specified time, with 
the usual clause, in the policy, of indemnity against loss by fire: Held, that the term 
.* property ”” included current bank bills owned by the assured, and on board the ves- 
sel for the purposes of the coasting business, and that the underwriters were bound to 
pay for the loss of such bills by fire on board the vessel, 

In a suit against underwriters, to recover for a loss of bank bills, on a policy covering a 
certain amount of ‘* property ’’ on board a vessel, the judge, who tried the case, in- 
structed the jury, that in the absence of fraud, the amount insured had some slight 
tendency to prove the amount of bills on board: Held, that this, being only a remark 
upon the state of the evidence, was not a ground of exception. 


Tu1s was an action on two policies of insurance. The 
first was dated March 25th, 1837, for $1200 on the schooner 
Meridian, and for ¢$ 600 upon proverty on board said schooner, 
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from March 27th to December 1st, 1837. ‘The second was 
dated September 29th, 1837, for $2000 upon property on 
board said schooner, at and from Hingham, on the 2d of Octo- 
ber to the 2d of December, 1837, in the coasting business, with 
liberty to carry the value of $200 on deck, from Hallowell to — 
Hingham. Both policies contained the usual clause of indem 
nity against loss by fire. 

The plaintiff ’s claim was for the loss of current bank bills of 
various denominations, issued by banks in this and the neighbor- 
ing States, and deposited in the cabin of said schooner, and 
destroyed by fire on her voyage from Hingham to Hallowell, 
within the time limited by the policies. 

On the trial, before JMorton, J. the plaintiff proved that he 
was owner and master of the schooner, and also proved the loss 
of bank bills by a fire in the cabin of the schooner, on the 13th 
of October, 1837. It was also in evidence that there was mer- 
chandise, belonging to the plaintiff, in the hold of said schooner, 
which was not injured by the fire. 

The judge instructed the jury that such loss of bank bills, 
owned by the plaintiff, was within the terms of the policies , 
and that, in the absence of fraud, the amount insured in the 
_ policies had some slight tendency to prove the amount of bills 
on board the schooner. 

A verdict was returned for the plaintiff. New trial to be 
granted if either of said instructions was wrong; otherwise, 
judgment to be entered on the verdict. ‘The defendants also 
moved for a new trial, on the ground that the verdict was 
against the evidence. 

The case was argued at a former term. 

Beal & Bartlett, for the defendants. 

Sprague, for the plaintiff 

Suaw, C. J. The main question in the present case 1s 
whether, by this policy, current bank bills were insured under 
the name of ‘ property,’ and whether the destruction of such 
bills by fire is a loss within the policy. 

Several circumstances must be taken into consideration, in 
Judging of the intentions of the parties to this contract ; it heing, 
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after all, a question of intention, to be decided by the terms of the 
policy, the relations and circumstances of the parties, and the 
known usages and customs of the business, to which both parties 
are presumed to assent, when the contrary does not appear. 

The insurance is upon ‘‘ property,’’ a term of the largest im- 
port ; and this not thrown in after a more specific enumeration 
of particulars, but as the only term used by the parties, to em 
brace the whole subject matter of their contract. 

Again, it was an insurance on time, and of course looked to 
the future, which, at the time of making the policy, was un- 
known and contingent, and not, as in case of insurance upon a 
voyage, on property actually shipped and about to be put on 
board. This is an obvious reason why they should use a gen- 
eric term, embracing every object of value, which the assured 
might have occasion to carry on board the vessel, during the 
period embraced by the policy. 

It also appears that the assured was master and owner of the 
vessel, and this must be presumed to have been known to the 
defendants. One of the policies (that made on the 25th of 
March, the commencement of the season) contains also an in- 
surance of the vessel; by which it appears they knew that the 
plaintiff was owner. ‘The second policy, which is for two 
months, insures $ 2000 on property on board the schooner Me- 
ridian, in the coasting business, with liberty to carry $ 200 value 
on deck, by paying an additional premium. 

Under these circumstances, we think it must have been un- 
derstood by the parties, that the plaintiff was about employing 
his vessel to carry his own property from place to place in the 
coasting business, and that this must be for the purpose of traffic, 
buying, selling, or bartering ; and we are therefore of opinion, 
that by using the generic term ‘‘ property,” they intended to 
cover, not only goods, wares and merchandise, on board, but 
money taken in exchange for merchandise, or carried for the 
_ purpose of purchasing merchandise. 

It is stated by Mr. Justice Park, in his work on insurance, 
(7th ed.) p. 26, to be a question, whether a cargo of dollars, or 
other coin, jewels, &c., if lost, be recoverable under a policy 
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upon goods and merchandise generally. He declines expressing 
an opinion explicitly ; but the English and foreign authorities 
cited tend to show that money would be covered by such an in- 
surance. Da Costa v. Firth, 4 Bur. 1966. In Marshall on 
Insurance, (3d ed.) 327, it is stated, that in England, it is usual 
to insure foreign coin, jewels and bullion, generally as merchan- 
dise ; but that it is not understood that the insurer is liable 
for the risk of a clandestine exportation. In Hughes on Insur- 
ance, 128, it is stated, that the general description of goods is 
sufficient to include a cargo of gold and silver, coined or un- 
coined, pearls and other jewels, provided the conveyance of 
them be lawful. And 1 Phillips on Insurance, (1st ed.) 66, 
states that the precious metals, coined or uncoined, undoubtedly 
come within the general description of goods, wares and mer- 
chandise, except in the case of clandestine trade. 

But whatever the construction of a policy may be when the 
insurance is upon ‘‘ goods, wares and merchandise,” we think 
there can be no doubt, that under the larger term ‘‘ property,” 
money carried for the purchase of cargo, or received for the 
sale of cargo, would be included. Such insurances upon specie, 
upon adventures to China and elsewhere, must be very common 
in this country. No doubt can exist, that insurance may be 
made ; the only question is, whether it is included in the general 
form of words, without being specifically designated. 

Supposing money, carried for the purpose of purchasing a 
cargo, to be insured under the term ‘‘ property,” does it make 
any difference that the money consists of current bank notes, 
that is, bills taken for the like purpose, to be used as money ? 
There is no direct authority upon this subject. It is said to 
have been ruled by Mr. Justice Dampier, at the Cornwall sum 
mer assizes, 1815, in the case of Thomas v. Royal Exchange 
Assurance, that an insurance of goods and merchandise will cov- 
sr dollars, if entered at the custom house, but not bank notes. 
Manning’s Digest, (ed. of 1820) Insurance, B. a. This case is 
reported, 1 Price, 195, but wholly upon other grounds, and the 
point in question is not mentioned, nor the facts on which it 
arose at nist prius This dictum is cited by Hughes, p. 128, 
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and in 1 Phillips, (1st ed.) 66. No other facts or circumstances 
are mentioned ; it does not appear whether bank notes were 
taken to be used as money, to purchase a cargo, or as the pro- 
ceeds of a cargo sold, or under what other circumstances. Be- 
sides, a distinction may be well taken between an insurance of 
goods, wares and merchandise, and an insurance on ‘‘ proper- 
ty’; and it might well be held that bank notes would fall 
within one of these descriptions and not within the other. This 
opinion therefore cannot be considered as an authority having 
any direct bearing upon the present case ; and the question re- 
mains to be decided upon general principles. 

It cannot be doubted that in the popular sense, and the under- 
standing of business men, bank notes are considered as cash, 
and of course are included under the general name of ‘‘ proper- 
ty.” ‘The legal title to them passes by delivery. ‘They con- 
stitute a gogd legal tender unless objected to on that account ; 
if tendered in payment of a debt, and received, although the re- 
ceiver protests against receiving them at their value as cash, and 
claims to take them at their current value in market, still, if he 
receives them, such receipt operates as the payment of such 
debt. Phillips v. Blake, 1 Met. 156. 

It has been argued for the defendants, that there is a manifest 
distinction between bank notes and other species of property, in 
this, that they are of no intrinsic value ; that, after all, they are 
mere contracts to pay money ; that they constitute evidence of 
debt, but that a loss of the evidence is not a loss of the debt. 
It was also urged, that if the assured had taken the precau- 
tion to procure evidence of his having particular bank notes, on 
proving their destruction by fire or otherwise, he would have a 
legal right to recover against the bank. And it was further 
argued, that if it was intended that the insurance should extend 
to bank notes, notice ought to have been given to the underwrit- 
ers, that they might have taken such evidence as to secure their 
recourse against the bank, in case of their destruction. 

This argument is entitled to great consideration ; but looking 
at the subject in a practical view, we do not think it affords suffi 
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cient ground to warrant a different decision in the case of loss of 
bills, taken as money, and specie taken for the like purpose. 

In the first place, construing the contract of practical men, and 
men of business, we are bound to inquire how they probably 
consider it. It is true that a bank note cannot be melted down 
into an ingot, retaining substantially its intrinsic value. But to 
most purposes, the loss of a bank note is at much an entire loss 
of its value to the owner, as the loss of a coin of the same 
amount. And in case of a loss, by many of the perils insured 
against, the loss would be entire and complete; and although 
the assured had taken the precaution of having the most plenary 
evidence of the existence and identity of the bills, he would 
have no recourse against the bank. Loss by hostile capture or 
detention, by pirates or agsailing thieves, by barratry, or even by 
stranding, would be of this description. Where the bank notes 
remain in existence, though lost to the owner, the bank, on pre- 
sentation, would be bound to pay them to the holder, and of 
course would not be bound to pay the loser of them. It is only 
in the case of their absolute destruction, that the hank would be 
liable, and then upon plenary evidence of their having been held 
by the assured, and destroyed whilst so held. ‘The assured, in 
the event of such destruction, must bring as many suits, as there 
were banks whose bills he held. Considering the great number 
of banks, the rapidity with which bank bills circulate, and the 
extreme difficulty of making the necessary proofs, and the re- 
mote contingency upon which alone the assured would have 
such a recourse to the banks, it must be considered, practically, 
as of little value. 

In regard to that branch of the argument, that the plaintiff ’s 
loss was merely that of the evidence of a debt, and not the debt 
itself, we think it is an answer, that that evidence, be it a bank 
note, promissory note, bond or other document, is itself proper- 
ty, and may be sued for and recovered in an action of trover. 
And if the evidence of property be such, that the possession of 
it will enable the owner to recover a sum of money on request, 
and without the possession of it he can recover nothing, the loss 
of the evidence or voucher will be equivalent to the loss of the 
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debt; and where a party has a right to recover damages for 
such loss, the debt itself will be the measure of damages. We 
have no doubt that if bank notes had been insured specifically, 
in case of loss by any of the perils insured against, the assured 
would have had a right to recover in damages the par value or 
nominal value of the current bank bills ; and yet the argument 
would have been of the same force, that the loss of the bills was 
the loss of the evidence of the debt, and not of the debt itself. 
If this would be so, then we think it comes back to the ques- 
tion of intention ; did the parties regard bank notes as included 
under the name of ‘‘ property”’? A case is mentioned in a 
note to Delegal v. Naylor, 7 Bing. 462, in which certain Dil- 
lettes, a species of exchequer bills or treasury notes, issued by 
the government of Peru, had been insured and lost by perils of 
the sea. No decision is given and no further mention of the 
case is made in the reports, that | am aware of. But from what 
took place in the case to which the note was appended, there is 
little reason to doubt that an action on such a policy might be 
sustained, and that the billettes would be estimated at the price 
of exchange with Peru. 

In regard to the suggestion, that in case of an insurance on 
bank notes, they should be particularly described as such— were 
it a particular shipment of bank bills, made before the insurance, 
it would present a different question. But this was an insurance 
On time ; it was future and contingent; and it was unknown, at 
the time of the insurance, what the property, intended to be 
covered by the policy, would from time to time consist of. In 
general, the rule is, that the assured need not specify the nature 
of the property, unless inquired of ; and if the underwriter 
wishes to know more particularly, he must make the necessary 
inquiries for the purpose. 

On the whole, the court are of opinion that by these policies, 
the parties intended that the plaintiff should have his property 
insured, for the period covered, in the coasting business, to con- 
sist of a series of coasting voyages, in which the property might 
assume various forms, as it should be bought, sold, exchanged 
and bartered ; and that the policy was intended to cover mer- 
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chandise, and money, including such current bank bills as should 
be taken and used as money ; and that the destruction of these 
bank bills by fire was a loss within the policy, and that the plain- 
tiff is entitled to recover. 

One or two other questions were argued. One was an ex- 
ception to the suggestion of the judge, that in the absence of — 
fraud, the amount insured in the policies had some slight ten- 
dency to prove the amount of the bills on board. In regard to 
this, we think it stated no legal proposition, and gave no direc- 
tion upon any point of law; it was a remark upon the facts of 
the case, and, as such, does not constitute a ground of excep- 
tion. Davis v. Jenney, 1 Met. 221. ; 

On the motion to set aside the verdict as against evidence, it 
appears to the court, that the evidence was extremely loose, 
vague and indeterminate. But it was not objected to as incom- 
petent, and we cannot say that the jury came to a wrong con- 
clusion upon it. 

Judgment on the verdict. 


Epwarp Dunscoms & others vs. CHARLES BUNKER. 


It is a good defence to an action by an indorsee against the indorser of a note indorsed 
for the accommodation of the maker, that the indorsee received the note as security 
for the performance of a usurious contract between him and the maker. 

In an action on a note made and negotiated in another State, the question whether 
such note is void for usury must be decided by the Jaw of that State. 

By the law of New York, a note, though given for no more than the amount of money 
lent, is usurious and void, if the borrower, at the time of the loan, agrees to pay the 
lender more than legal interest. 


AssuUMPSIT on a promissory note for $1500, made to the 
defendant by Frederick R. Bunker, dated March Ist, 1837, 
payable in two months from date, and indorsed by the defendant. 
The only defence, relied on at the trial, was usury. To sup- 
port this defence, the maker of the note was called as a witness, 
and testified that about the middle of January, 1837, he bor- 
rowed of the plaintiffs $1500, and on the 28th of the same 
month borrowed of them another sum of $1500: That at both 
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these times he gave the plaintiffs his checks for the amount sc 
borrowed, though he never had any funds in the bank on which 
the checks were drawn; that when he borrowed the second 
sum of $1500, he’ gave the plaintiffs, as collateral security for 
both sums thus borrowed, a note, signed by himself and indorsed 
by the defendant, for $3000, payable in two months from its 
date ; that before the maturity of the note last mentioned, he 
placed in the plaintiffs’ hands other business notes, payable to 
himself and by him indorsed, to the amount of about $1200, as 
further collateral security for the $3000 so lent to him; that 
when the $3000 note fell due, the plaintiffs, at his request, 
agreed to give him an extension of time, and that said note was 
then given up to him, and the note now in suit, with other notes, 
was delivered by him to the plaintiffs, as collateral security, as 
aforesaid ; and that the amount of collateral security, thus placed 
in the piaintiffs’ hands (including the ¢1200 above mentioned) 
was about $3900. 

The witness had no personal knowledge that any of the notes 
aforesaid, placed by him in the hands of the plaintiffs, as co 
lateral security, had been paid to them ; but he testified that tc 
. the amount of about $1200, he had, as indorser, received nc 
notice of the dishonor of the notes. He further testified, that 
upon a former transaction with the plaintiffs, he had placed busi- 
ness papers in their hands to the amount of $1200, as collateral 
security for the payment of another sum of $1000; and that 
the plaintiffs collected said $1200, and held the $200, over and 
above the said $1000, which he borrowed of them. 

The witness also testified, that in the autumn of 1836, the 
defendant left with him several blank indorsements, to be used 
by him ; that the aforesaid $3000 note, and the note now in 
suit, were made by the witness on papers thus indorsed by the 
defendant ; that when the witness borrowed the money of the 
plajntiffs, he told them that he had such indorsements of the 
defendant, but that when the note now in suit was given to them, 
it was not stated to them that it was one of those thus left by the 
defendant ; that no conversation was then had upon the subject. 

The witness further testified, that when he borrowed of the 
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plaintiffs the two sums of $1500, he made a verbal agreement 
with them, in each case, to pay them interest for said sums, at 
the rate of two dollars per day upon $1000 ; that he considered 
this a temporary arrangement ; that the plaintiffs relied on his 
word, and held no security from him for the payment of said 
interest ; that when the note now in suit was placed in their 
hands, nothing was said about interest, but he supposed the loan 
was to be continued on the previous understanding. 

The plaintiffs, and Frederick R. Bunker, the witness, at the 
time of the transactions above stated, were citizens of New 
York, and the defendant a citizen of Massachusetts. 

It was agreed by the parties, that the foregoing testimony of 
fF. R. Bunker should be taken as true, and that if, upon the 
facts by him stated, the plaintiffs are not entitled to recover, they 
should become nonsuit ; otherwise, that the defendant should be 
defaulted. 

The case was argued at October term, 1839. 

Eliot, for the plaintiffs. 

Coffin, for the defendant. 

Suaw, C. J. The first question to be considered is, whether 
upon the facts stated in the report, the two loans of $1500, 
made by the plaintiffs to Frederick R. Bunker, were usurious. 
We have no doubt that this case is to be governed by the law of 
New York. Here the whole transaction took place in New 
York, except perhaps the single act of the defendant, in affixing 
his blank indorsement to certain papers. ‘This does not dis- 
tinctly appear not to have been done in New York. But were 
it otherwise, it would make no difference. Affixmg blank in- 
dorsements made no contract ; it was the filling up and delivering, 
pursuant to authority given by the defendant, which constituted 
the contract. New York therefore was the locus contractus. 
The statute of New York, (1 Rev. Sts. p. 772,) of which we 
have a transcript, in its terms differs very little from the,old 
statute of Massachusetts ; perhaps not at all in its legal effect. 
By its provisions, § 5, ‘‘all bonds, bills, notes, assurances, con- 
veyances, and all other contracts and securities whatsoever, 
whereupon or whereby there shall be reserved or taken, or se- 
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cured or agreed to be reserved or taken, any greater sum, &c. 
shall be void.” | 

We are then to look at the transaction as it appears upon the 
evidence. The witness, who was himself the borrower, states 
that upon each of the loans of $1500 he agreed to pay the plain- 
tiffs at the rate of $2 a day upon $1000; that he gave his 
memorandum checks for the simple amount, without premium ; 
that he gave his verbal promise to pay the premium stated ; that 
the plaintiffs relied on his word, and took no security from him 
for the payment of this interest. 

But afterwards, when he gave the note now in suit, he gave 
a like note for another sum of $1500, and he had already placed 
other securities in the hands of the lenders, and all as collateral] 
securities for the payment of the notes, with the usurious interest. 

By the law of New York, where a promissory note is given 
for the sum actually lent only, with a verbal agreement to pay 
usurious interest, the note is void. Merrills v. Law, 9 Cow. 
65. Macomber v. Dunham, 8 Wend. 554. A different rule 
has been adopted in this Commonwealth. Butterfield v. Kidder, 
a Pick. 612. 

It was intimated in the argument, that the usurious contract 
had been given up, before the note now in suit was taken, and 
that this note was only for the sum actually lent. But there ts 
no evidence of this. On the contrary, it is stated, that on the 
second loan, the $3000 note was taken as collateral security for 
both loans, and that before and at the time when that note fell 
due, the borrower had placed in the hands of the plaintiffs 
notes, including the one now in suit, amounting to $3900, all as 
collateral security for these two loans. There is no appearance 
therefore of the usurious contract being rescinded. 

It then appears, that the $3000 note was given as collateral 
scurity for those two loans, and when that note became due, 
tne witness wished for a further extension, which the plaintiff 
agreed to give, when the $3000 note was given up, and the note 
now in suit, was delivered to the plaintiffs as collateral security 
for the same loans. It is very clear, that all bills, notes, and 
securities, given in satisfaction, or in security of usurious debts, 
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are avoided by the statute, because their design is to enforce 
payment of the usurious debt ; and to give effect to them, would 
be directly contrary to the statute, and enable the lender to re- 
cover upon a security which the law declares void. Harrison 
vy. Hannel, 5 Taunt. 780. 

Supposing this to be a usurious transaction between Frederick — 
R. Bunker, and the plaintiffs, does this constitute a good dee 
fence for the defendant? He was a mere accommodation in- 
dorser ; his blank indorsement did not constitute a contract till 
filled up and delivered in pursuance of the authority given by 
the defendant to Frederick R. It then became a direct contract 
between the defendant and the plaintiffs, and was then a security 
first given to the plaintiffs, upon a usurious contract, and is 
declared void by the statute. Van Schaack v. Stafford, 12 
Pick. 565. 

Besides, the plaintiffs did not take this note as indorsees in 
the course of business ; they took it upon the usurious loan. 
We think it immaterial whether they knew it to be one of the 
blank indorsements, left by the defendant with Frederick R. 
Bunker to be filled up, as he should think fit or not. They 
knew it was an accommodation indorsement, because they took 
it of the promisor, upon a negotiation made exclusively with 
him, and for his use. 

When one lends his notes or acceptarices to another, and 
the latter negotiates them as security for a usurious loan, he may 
avoid them. Harrison v. Hannel, 5 'Taunt. 780. Further, if 
the plaintiffs could recover against the defendant, he would have 
his remedy over against the maker, and thus a judgment for the 
plaintiffs in this suit would indirectiy exao’e him, as a usurious 
lender, to recover against the borrower, contrary to the statutes. 

Plaintiffs nonsutt. 


OCTOBER TERM 1840. “Id 


Thaxter, Administrator v. Grinnell & others. 


Leavitt T'Haxter, Administrator vs. LAWRENCE GRINNELL 
& others. 


The guardian of the Chappequiddic Indians consented that G., one of the tribe, might 
ship for a whaling voyage, and also authorized a third person to furnish G. with 
an outfit for a voyage, but not for any particular voyage. That person furnished G. 
with supplies which he spent or otherwise disposed of, and he afterwards shipped on 
a whaling voyage, the owners of the ship not knowing that he was a Chappequiddie 
Indian, until after the ship had sailed and after they had advanced to him the ful 
amount of his lay. G. died on the voyage, and his administrator brought an action 
against the owners of the ship to recover the amount of G.’s lay ; relying on the pro- 
visions of St. 1827, c. 114, ‘‘for the better regulation &c. of the Indians, &c. in 
Dukes County.”? Held, that the action could not be maintained. 


AssumpsitT by the administrator of the estate of Samuel P. 
Goodridge, an Indian of the Chappequiddic tribe, against the 
owners of the whale-ship Euphrates, for the proceeds of a voy 
age made by the intestate, as a seaman in said ship. 

From the report of the chief justice, before whom the case 
was tried at Barnstable, it appeared that the gross amount of the 
intestate’s lay was $ 382-13 ; but that the defendants had ad- 
vanced to him for his outfit, and paid to him, and for his account, 
before he commenced the voyage, and upon the voyage, sums 
exceeding that amount. The guardian of the Chappequiddic 
Indians had authorized a Mr. Coffin, of Edgartown, to supply the 
intestate with an outfit for a whaling voyage, but not for any par- 
ticular voyage, and said Coffin had delivered supplies to him 
accordingly. ‘The intestate afterwards went to New Bedford, 
not then having any supplies for his outfit, and shipped in the de- 
fendants’ vessel, the Euphrates, and requested them to furnish 
his outfit, as an advance upon his lay, which they did. Further 
advances were made to the intestate, during the voyage, by the 
officers of the ship. 

The defendants had no express notice that the intestate was a 
Chapjequiddic Indian, until after the vessel had sailed, when 
such notice was given them by the guardian, by letter dated 
May 23d, 1834; and afterwards, on the 10th of April, 1835, 
the guardian called on one of the defendants, who was also agent 
for the others, and informed him that they must account for the 
intestate’s lay with him, (the guardian,)— and the defendants 
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then informed the guardian that they had furnished an outfit and 
made advances to the intestate, to a large amount, before they 
had any notice that he was a Chappequiddic Indian. 

It was admitted by the plaintiff, that advances were made to 
Goodridge, the intestate, by the defendants, n such a manner as 
would bind him, if he were competent to act for himself; and ~ 
that the guardian consented that the intestate might go to New 
Bedford, and ship for a whaling voyage. But neither the 
guardian, nor the aforesaid Mr. Coffin, went with the intestate. 
Before the intestate shipped for the voyage, he had spent, or in 
some way disposed of, the outfit furnished by said Coffin ; and 
he died on the voyage. 

The question, on these facts, was, whether Goodridge, being 
one of the Chappequiddic tribe of Indians, and recognized as 
such, was competent to act for himself ; or whether the supplies 
and outfit furnished to him by the defendants, before sailing, and 
by the officers during the voyage, were made rightfully, or in 
their own wrong. 

A verdict was taken for the plaintiff, by consent, subject to 
the opinion of the whole court on the above question reserved. 
Judgment to be rendered on the verdict, if the plaintiff, as ad- 
ministrator, is entitled to recover ; otherwise, the verdict to be 
set aside and the plaintiff to become nonsuit. 

Eliot, for the defendants. 

Beal, for the plaintiff. 

Putnam, J. The St. of 1827, c. 114, was made ‘for the 
better regulation, instruction and government of the Indians and 
people of color in the county of Dukes County.”? ‘They are 
placed under guardianship, and their guardian is invested with 
authority generally to manage their concerns. He may, and in- 
deed is enjoined, among other things, to institute in his own 
name, or in the name of any Indian or person of color, any ac- 
tion for the recovery of any debt due, or other property belong- 
ing to said Indians, or people of color, or for any fraud or injury 
committed upon them or their property. 

The provisions, which have been adopted by the legislature, 
in respect to this improvident race of men, have been dictated 
by a single regard to their welfare. The guardian is empowered 
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to grant licenses to such of them as shall, by industry, sobriety 
and correct conduct, entitle themselves to the privilege, to make 
contracts generally ; and, in particular, to purchase real estate. 

And by the 8th article of § 4, the guardian may reserve such 
part of the wages or profits of any voyage or voyages of the 
Indians and people of color, for the support of their families, as 
he may think proper ; and the master or owners are held to the 
due payment of any sum so reserved, and no payment to said 
Indians or persons of color, by such owners or masters, shall be 
a bar to a recovery of the sums so reserved. 

And by § 7, it is provided, that from and after the passing 
of that act, (10th of March, 1828,) no promise made, -nor con- 
tract entered into, by any of said Indians or people of color, 
shall be valid in law, unless the same shall be made or entered 
into with the written consent of said guardian; and no action 
thereafter brought upon any promise or contract, made or en- 
tered into without such written consent, shall be sustained in any 
court of law ; nor shall any action, in which any of said Indians 
or people of color shall be plaintiffs, be sustained, unless the 
original writ be indorsed by said guardian. 

The plaintiff has brought, this action as the administrator of 
Samuel P. Goodridge, one of the Chappequiddic Indians, for 
services by him performed in the ship of the defendants, upon 
a whaling voyage in which the gross amount of his lay was 
-$ 382-13. 

If the action were brought for the services of an individual 
competent to-contract, the defendants have a good defence ; for 
they have overpaid the amount of the lay. Now the defend- 
ants had no notice that Goodridge was under any legal disability 
to contract, until after they had overpaid him. If, after they 
had notice, they had paid any sum which was in their hands, and 
which was justly due to the Indian, they would be liable, unques- 
tionably, to repay it. But such is not the fact. They contract- 
ed, for aught that appears, with an able and competent man ; 
and they have conducted themselves accordingly. It is not ob- 
jected that in point of age Goodridge was incompetent ; but it 
is argued for the plaintiff, that the defendants were bound to take 
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notice, at their peril, that Goodridge was one of the Chappe- 
quiddic iribe, and therefore that the payment to him was in their 
own wrong. ‘They were indeed bound to take notice of the 
statute from which we have so largely extracted. ‘That was a 
public act. But we think they were not bound to know that 
every Indian or person of color, who should apply for service m 
their ships, belonged to that particular tribe of Indians. ‘The — 
notice of that fact was more within the knowledge of the plain- 
tiff, than it was in the knowledge or means of knowledge of the 
defendants. 

Besides, it is found that the guardian authorized the Indian to 
go to New Bedford and procure a whaling voyage ; and there is 
no suggestion that the Indian was directed to disclose to the 
defendants or any employer the inability under which he was 
placed by the statute. And if he were so directed, there is no 
evidence that he obeyed the direction. 

If the relation of father and son had existed, and the son was 
apparently of full age, and had the father’s permission to ship as 
a seaman for a voyage, and in fact the son was within age, yet a 
payment to the son, under such circumstances, could not be re- 
sisted or controverted by the father. If the law were otherwise, 
the grossest frauds would or might be practised with impunity. 
When it is provided by the statute, that a payment to the ward 
shall be no bar to a recovery by the guardian, it is to be under- 
stood that the party, making such payment, knows the existing 
disability of the party to whom the payment is made. 

It may be admitted that the relation of guardian and ward 
existed, and that the defendants could have had no legal remedy 
to compel the ward to perform the voyage. Yet it would by no 
means from thence follow, that when he had performed it, and 
the defendants had honestly paid for the services, the guardian 
should compel a second payment. It was the guardian who 
gave the credit, and enabled the ward to impose upon his em- 
ployers. ‘The defendants have been in no fault. A seaman, 
apparently in every respect competent to perform the voyage, 
made an application for the service, by the direction of his guar- 
dian ; and he being destitute, the defendants made the customary 
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outfits, advances and payments, without any notice of any dis- 
ability on the part of the applicant. It was the guardian who 
confided, notwithstanding the statute had declared that the party 
was not trustworthy. ‘The defendants had no knowledge that 
the ward had received the outfit from the guardian and had 
squandered the money. It was in the power of the guardian to 
have prevented the difficulty. He might, by reasonable care, 
have made the contract himself, or by a competent agent. 
It was intended by the statute, that the improvident Indian 
should not be trusted in this behalf. Such a loss as has hap- 
pened was one which was foreseen by the legislature as one 
which would be likely to happen, and without doubt was among 
the reasons which induced the passage of the law that subjected 
the persons and property of the tribe to the control of a guar- 
dian. 

It is a familiar and just principle of law, that the party who 
has occasioned a’loss, by reason of his carelessness, shall bear 
it, rather than a man upon whom it has fallen, who has been 
guilty of no neglect. 

We are aware that the exercise of the power of guardianship 
involves a delicate trust. If too much caution and suspicion be 
used, the Indians would be discouraged, and an adverse feeling 
would grow up between the parties, which would tend greatly to 
frustrate the benevolent intent of the legislature. Some trust is 
to be reposed, in order that, by good conduct, the Indians may 
be allowed to exercise certain privileges, and among others, 
*‘ the privilege to make contracts generally.”’ And it is not 
strange that the guardian, from being governed by the best dis- 
position to promote the welfare of his wards, may confide too 
much ; and whenever such an event shall arise, he must be 
taught to use more discrimination for the future ; but, surely he 
is not to visit the loss, occasioned by his own mistakes, upon 
others who have not been deficient in care or honesty. 

We determine the case upon its merits, and not upon any of 
the technical objections as to form, which were urged by the 
‘defendants’ counsel, in addition to his argument on the merits. 

Verdict set aside and plaintiff nonsuit 

VoL. 11. 2 
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CoMMONWEALTH vs. JosEPH Dory. 


A defendant, who appeals to the court of common pleas from a sentence awarded against 
him by ajustice of the peace, cannot be legally convicted on the appeal, unless the 
justice has transmitted certified copies of the proceedings before him; and when the 
papers transmitted by the justice are not certified as copies, the defendant does not 
waive the objection by going to trial without raising it. [ 

Where the judgment of the court of common pleas against a defendant in a criminal case 
onan appeal from a justice of the peace, was set aside, on exceptions thereto, because 
a certified copy of the proceedings before the justice had not been transmitted by him, 
the case was remanded to that court, that a trial de novo might be had there, if the 
proper certified copies should be transmitted and filed. 


THe defendant was convicted, before a justice of the peace, 
of an assault and battery, and on appeal to the court of common 
pleas, was found guilty by the jury. He thereupon filed a mo- 
tion in arrest of judgment, because it did not appear that the pa- 
pers used on the trial were true copies of the proceedings before 
the justice. ‘This motion was overruled and the case brought 
into this court upon exceptions. 

The papers sent by the justice to the court of common pleas 
consisted of a complaint against the defendant, a warrant there- 
on, the officer’s return of service, the justice’s judgment, and a 
statement that the defendant appealed therefrom and entered into 
recognizance, with sureties, to prosecute his appeal. But the 
justice did not certify that said papers were ‘‘ copies.” of the 
conviction and other proceedings in the case. 

S. Miller, for the defendant. The Rev. Sts. c. 188, § 2, 
require that a copy shall be transmitted by the justice to the 
court of common pleas. The papers, in this case, are not cer- 
tified to be copies; they would seem, on inspection, to be 
originals. 

The defendant has not waived this objection by going to trial. 
Latham vy. Edgerton, 9 Cow. 227. 

Austin, (Attorney General,) for the Commonwealth. Original 
papers are good evidence ; Brooks v. Daniels, 22 Pick. 498 ; 
and those which were used, in this case, may be regarded as 
duplicate originals. If, however, certified copies ought, in 
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strictness, to have been transmitted, yet the defendant has 
waived the irregularity, by proceeding to trial without objection. 

Dewey, J. The jurisdiction of the court of common pleas, 
in the present instance, was wholly an appellate one, and the 
only case before it was that presented by the papers trans- 
mittec by the magistrate who had original jurisdiction of the 
same. 

The right of appeal from the sentence of a justice of the 
peace, upon a conviction before him of any criminal offence, is 
given by Rev. Sts. c. 188, § 1; and by § 2, it is enacted that 
*¢ the justice, on such appeal, shall make a copy of the convic- 
tion and other proceedings in the case, and transmit the same to 
the clerk of the court appealed to.” 

The alleged defect in the papers on file in the court of com- 
mon pleas is, that they are not certified by the justice to be 
copies of the proceedings before him. 

Under the provisions of the Rev. Sts. c. 138, it is to be ob- 
served that the duty of procuring and filing copies of the case 
does not, as formerly, devolve upon the appellant, but is required 
of the magistrate, and the fees therefor are to be paid by the 
Commonwealth. ‘There was, therefore, no laches on the part 
of the appellant, in not procuring and filing proper copies. 

Laches, however, of another kind, is imputed to him, and 
which it is said must operate as a waiver of the objection now 
interposed. It is insisted, on the part of the Commonwealth, 
that the defendant should have objected to the defect in the pa- 
pers filed, and upon which his case was to be put to the jury, 
before submitting himself to a trial by the jury. This sugges- 
tion seemed at first to have some weight ; but its application will 
be found to be too broad to be adopted in criminal cases. It 
would cure all deficiencies, omissions, and informalities, in the 
papers filed, and the party might be sentenced in the appellate 
court, without any thing, appearing on the records or the files of 
that court, giving it jurisdiction of the case. ‘The court are 
therefore of opinion that the question now raised is open to the 
appellant. ; 

Upon the principal question in the ease, although we are fullv 
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aware that the papers filed and acted upon approach very nearly — 
to the requirements of the statute, yet when called upon to sanc- 
tion them as a precedent for future cases, we think we should, 
by so doing, countenance a practice not strictly conformable to 
the statute, and one susceptible of abuse. Deeming it, as we do, 
highly important that those forms which are provided by law for 
the authentication of the papers, transmitted to the common 
pleas from the justice, should be strictly adhered to, we have 
come to the conclusion that the papers filed in this case were 
not properly authenticated, and do not authorize a judgment and 
sentence against the defendant. 

The further inquiry respects the effect of sustaining this ex- 
ception. By the Rev. Sts. c. 138, § 14, full authority is given 
to this court, in criminal cases brought before it by exception, 
‘to render such judgment and award such sentence, or make 
such order thereon, as law and justice shall require ; and a new 
trial may be ordered at the bar of the supreme judicial court, 
or the cause may be remanded to the court of common pleas for 
a new trial there.’? Under this broad discretionary authority 
given to this ccurt, in making a final disposition of a case brought 
before it by exceptions, the court will always look at the nature 
of the exceptions which have been taken and sustained. If they 
disclose an irremediable defect in the case presented by the 
government, as a bad indictment, or that the matter alleged 
against the party constitutes no offence in law, the party is dis- 
charged as to the case brought before the court, and no further 
proceedings are had thereon ; but if the exceptions arose upon 
some ruling of the court upon a point that may be obviated on a 
new trial, and which does not necessarily show that there must 
eventually be an acquittal or discharge of the party frorn the 
present prosecution, the court will order a new trial. This, 
seems to us to be a case of the latter description. ‘The appeal 
was well taken, and there is no reason to suppose that duly au- 
thenticated copies of the proceedings before the justice cannot 
be procured, and the case put to a jury under such circum- 
stances as will fully secure all the legal rights of the defendant. 
The exceptions are therefore so far sustained that the court ad- 
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judge that no judgment should have been entered on the verdict 
of the jury ; the papers, filed in the case, not being duly certi- 
fied by the justice, before whom the. case was originally heard 
and determined, to be copies of the proceedings before him. 
And the court further order that the case be remanded to the 
court of common pleas, for further proceedings in that court, 
where, upon the filing of the proper certified copies, the case 
may proceed to a trial de novo. 


CoMMONWEALTH vs. CHARLES SOULE. 


On an indictment upon the Rev. Sts. c. 126, § 39, alleging that the defendant wilfully 
destroyed and injured a cable by which a fish car was moored and fastened, proof 
that he wilfully, &c. cut off such cable, a few feet from one end thereof, was held suffi- 
cient to warrant his conviction. 


Tuts was an indictment for malicious mischief, which alleged 
that the defendant, ‘‘at Marshfield, in said county, on the thir- 
teenth day of July, 1840, did wilfully, maliciously and secretly, 
in the night time, destroy and injure two lobster cars, two brass 
locks attached to said cars, and two cables, by which said cars 
were moored and fastened, and three hundred lobsters contained 
in the cars aforesaid, all being the property of one Francis 
Washburn.” 

At the trial before Strong, J. in the court of common pleas, 
said Washburn testified that ‘‘he had two lobster cars cut away, 
about the tenth day of July, 1840; that there were three hun- 
dred lobsters in them, when cut away ; that the cars were fast- 
ened with two turns of cable; that there were two brass locks 
attached to said cars ; that he found the cars, the next morning 
after he put the lobsters into them, down the river from one 
quarter to one half mile; that the cables were cut off, apparently 
with a knife, and that the locks were broken off and gone, and 
all the lobsters were gone, except twenty or thirty; that the cars 
were not injured, except that by lying on the rocks, they were 
somewhat bent out of shape, and considerably hogged ; that the 
two cables were cut in two in the middle; that they were at- 
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tached to a rock, three or four fathoms, and two or three fee 
attached to the cars.” 

The counsel for the defendant contended, that the above re- 
cited testimony did not show any such destruction or injury to 
personal property, as to be within the provisions of the Rey. 
Sts. c. 126, § 39, upon which the indictment was founded. 
But the judge instructed the jury, that whatever might be said 
with respect to all the alleged injuries, stated by the witness, 
besides the injury done to the cables, the injuries which he 
stated to have been done to them were within the provisions of 
the revised statutes. ‘The jury found the defendant guilty, and 
exceptions to this instruction were alleged by his counsel. 

Coffin, for the defendant. 

lustin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. Weare of opinion that the instruction of the 
court of common pleas was correct. ‘The words of the Rev. 
Sts. c. 126, § 39, are very comprehensive, including, amongst 
other persons doing wilful and malicious mischief, those who 
shall wilfully and maliciously destroy or injure the personal prop- 
erty of another, in any manner, or by any means. And as the 
mischief to property, which was intended to be prohibited and 
punished, is of every degree of aggravation, from the greatest to 
the smallest, the punishment is graduated accordingly. 

It is sufficient to bring the case within the statute, that the 
property is either injured or destroyed. But it was objected 
that as in this indictment it is averred that the property was in- 
jured and destroyed, the averment must be proved as laid. 
Even if the opinion of the court went to this extent, we think 
that it was correct in regard to the cables. ‘I'hey may be con- 
sidered as destroyed for the purpose for which they were de- 
signed and used, when rendered wholly unfit for such purpose. ° 
If a cable of ten fathoms was required, and five were cut from 
it, it might be deemed a destruction of the cable. If a silver 
vase were crushed or melted, it would be destroyed as a vase, 
though the material remains and is of value. 

The court are of opinion that the direction was right, and the 
defendant must be sentenced on his conviction 
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CoMMONWEALTH vs. JosEPH CLARK 3d. 


On the trial of a defendant for.an assault and battery, where there was contradictory tes- 
timony as to the degree of force used towards the defendant by the complainant, on the 
defendant’s refusal to remove from the complainant’s premises, after being requested so 
to do, the judge refused the prayer of the defendant to instruct the jury that if the com- 
plainant committed a battery on the defendant, it was not a proper kind of force to re- 
move the defendant, and that the complainant thereby committed the first assault : But 
the judg+ instructed the jury that the complainant had a right, after requesting the de- 
fendant ‘> remove, and his refusal, to use proper and reasonable force to remove him, 
and that the jury must determine, from the testimony, how much and what kind of 
force the complainant used towards the defendant, and that if, in their opinion, he used 
more force than was necessary, or if the force was not appropriate and adapted to ef- 
fect the purpose of removing the defendant, then they should consider the complainant 
as having committed the first assault ; but if the jury considered the force, thus used, 
as necessary and proper, and also appropriate and adapted to effect the purpose of re- 
moving the defendant, then the complainant would be justified, and would not have 
committed the first assault. 

Held, that the judge rightly refused the instructions requested, and that the instructions, 
which he gave, were conformable to the rules of law. 


On the trial of the defendant, in the court of common pleas, 
before Strong, J. for an assault and battery on Lemuel Briggs, 
it was proved that the defendant, with another man, entered 
Briggs’s close and was using his grindstone, when Briggs went to 
them, and repeatedly ordered the defendant to go from his prem- 
ises, and the defendant repeatedly told him he would not go, but 
would remain there as long as he pleased. Immediately after 
this, according to the testimony of one witness, Briggs ‘‘ put the 
flat of his hand on both cheeks of the defendant’s face.’? Anoth- 
er witness testified that ‘‘ Briggs brushed the defendant’s cheek ”’; 
and it was testified by a third witness, that Briggs ‘‘struck the 
defendant on the side of his face twice with the flat of his hand,” 
and that ‘‘ blood was drawn thereby, probably produced by the 
nails of the hand.” 

From the exceptions, upon which the case came into this 
court, it appeared that ‘‘ the counsel for the defendant requested 
the court to instruct the jury that if, in their opinion, this was a 
battery, it was not a proper kind of force to remove the defend- 
ant from Briggs’s premises ; and that the defendant relied for his 
defence, that the complainant [Briggs] thereby committed the 


24 BRISTOL, PLYMOUTH &c. 


Commonwealth v, Clark. 


— 


first assault... The court declined so to instruct the jury, but did 
instruct them that Briggs had a right, after requesting the de- 
fendant to remove from his premises, and his refusal, to use 
proper and reasonable force to remove him ; that the jury must — 
determine, from the testimony, what the transaction was ; how 
much and what kind of force Briggs used ; and if, in their opin- 
ion, he used more force than was necessary, or if the foree was 
not appropriate and calculated to effect the object of removing 
him, then they should consider Briggs as having committed the 
first assault. But if they considered the force, which he used, 
as necessary and proper, and also appropriate and calculated to 
effect the object, then he would be justified in what he did, and 
would not have committed the first assault.” 

The jury found the defendant guilty, and the defendant alleged 
exceptions to these instructions of the court. 

Eddy, for the defendant. A party has no right to strike an 
other, in order to remove him from his premises. ‘The form of 
pleading is molliter manus, &c. 8 T. R. 81. Leewerd vy. 
Basilee, 1 Salk. 407. 8. C. 1 Ld. Raym. 62. 2 Chit. Pl. 
529. Gregory v. Hill, 8 T. R. 299. Com. Dig. Pleader, 3 
M. 16.17. 1 Saund. 296, note (1.) Williams vy. Jones, 2 Stra. 
1049. 3 Bl. Com. 5, Chitty’s note. Greater force is allowable 
in defence of a wife or servant, than in defence of property. 

The court, it is submitted, should have decided this point as 
a matter of law; and not merely have left it to the jury to de 
cide which party committed the first assault. | 

lustin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. It was contended in behalf of the defendant, 
that the complainant, Briggs, had no right by law to commit a bat- 
tery on the defendant, in order to remove him from his premises. 
But the difficulty of maintaining this position in point of law is 
this ; that every touching of another’s person, wilfully or in an- 
ger, without his consent, is technically a battery, unless justifia- 
ble. But if justifiable, then it is not necessarily either a battery 
or an assault. 5 Dane Ab. 584. Whether the act, there- 
fore, in any particular case, is an assault and battery or a gentle 
imposition of hands, or application of force, depends upon the 
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question whether there was a justifiable cause. It would, there- 
fore, be absurd to say it cannot be justifiable because it is a bat- 
tery. But the true questions, we think, are, Ist. whether the 
- party justifying had a good reason for using force; and if so, 
2d. whether such force was appropriate in kind, and suitable in 
degree, to accomplish the purpose. 

It is well settled that a person may, after requesting another 
to remove from his premises, and his refusal to do so, use force 
for the purpose of removing him. Com. Dig. Pleader, 3 M. 
16.17. Weaver v. Bush, 8 I’. R. 78. As the kind and de- 
gree of force, proper to remove a trespasser, must depend upon 
the conduct of the trespasser in each particular case, the ques- 
tion whether it was suitable and moderate in any particular case, 
is a question of fact to be left to the jury. In the present case, 
there was some contrariety in the statement of the several wit- 
nesses, who testified to the transaction. ‘Ihe court were re- 
quested to instruct the jury that if the act of Briggs was, in their 
opinion, a battery, it was not a proper kind of force to be used 
to remove the defendant from his premises, and so would be the 
first assault, and justify the defendant. But the court could not 
properly give this instruction; because, whether it was a battery 
or not, depended on the question whether it was suitable in kind 
and degree to accomplish his justifiable object. If it be said 
that a ‘‘battery,” in this prayer for an instruction, was not used 
in its technical sense, but intended striking, or the violent in- 
fliction of blows, then the instruction was, in effect, given as 
prayed for, by the instruction that Briggs could justify no appli- 
cation of force which was not suitable, in kind and degree, to 
the occasion. 

We are of opinion that the instructions were correct and were 
expressed with accuracy and caution, and with the necessary 
qualifications, and were conformable to the rules of law. 

Exceptions overruled, and judgment on the verdict. 
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Braprorp HowLanp vs. ALVAN SHURTLEFF. — 


Cantinued possession of mortgaged premises, by the mortgagor and his heirs, for twen- 
ty years after the mortgage debt is payable, without any entry or claim by the mort- 
gagee, constitutes a presumption in fact that such debt has been paid. - 


Trespass for entering woodland in Wareham, and cutting 
wood there growing. ‘The plaintiff claimed the land under 
a mortgage deed, dated October 17th, 1794, from David Perry . 
to Roland Leonard & Co. conditioned to be void upon the 
payment of £12°15, on or before April 17th, 1795, with law- 
ful interest, and eighteen shillings for expenses. ‘There was evi- 
dence tending to show that there formerly existed a partnership 
between Roland and Ichabod Leonard ; but the witnesses could 
not say whether the common name of the firm was Roland 
Leonard & Co. or Roland and Ichabod Leonard. The plain- 
tiff then gave in evidence a copy of a deed from Roland Leon- 
ard and Ichabod Leonard to the plaintiff and Danie] Howland, 
Jr. dated December 15th,.1819, purporting to be a conveyance 
of the woodland in question. 

It was in evidence that David Perry, the mortgagor, and his 
son and heir Salathiel. Perry, remained in possession until 1818 
or 1819, and that neither the mortgagees, nor any persons under 
them, had entered on the mortgaged premises, for condition 
broken, or otherwise, for more than twenty years from the time 
the debt, secured by the mortgage, became due. 

The chief justice, before whom the case was tried, proposed 
to instruct the jury, that the continued possession of the mortga- 
gor and his heirs for such a length of time, without entry or 
claim by the mortgagees, constituted a presumption in fact that 
the mortgage debt was paid, and, if so, that the plaintiff could 
uot recover in this action. The plaintiff thereupon submitted 
to a nonsuit, subject to the opinion of the whole court. 

Coffin § Holmes, for the plaintiff. 

Eddy & 8S. Miller, for the defendant. 

Dewey, J. In furtherance of justice, and the more effectu- 
ally to secure the rights of the parties in the investigation of 
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questions in issue, and especially in ancient transactions, the law 
calls to its aid the doctrine of presumption, under which the jury 
are authorized to find the existence of certain facts, as to which 
there is no direct evidence, but which are, under the rules of 
law, to be reasonably inferred from certain other facts which are 
well established by the evidence in the case. These presump- 
tions, when they arise from lapse of time, and forbearance to 
assert claims, rest upon the principle so strongly pervading the 
general course of men’s actions, in relation to their rights, that 
individuals will appropriate to their own use, and subject to their 
own control, that to which they have the legal right ; and that 
an abandonment, for a great length of time, of a legal interest, 
Without any attempt to enforce it, furnishes reasonable ground 
for the inference that the party has in some way parted with his 
interest, or discharged his clam. 12 Ves. 265. 7 Cow. 198. 

This principle, so reasonable in itself, operates beneficially in 
quieting controverted titles, and closing stale demands, and also 
protects individuals from gross injustice, arising from loss of evi- 
dence as to ancient transactions. 

A question has been sometimes raised, whether the doctrine 
of presumption arising from the lapse of time and total neglect 
to take any measure to enforce a claim, could properly be applied 
to the case of a mortgagee of real estate ; and in some of the 
earlier English cases the doctrine was advanced that the com- 
’mon law presumption applicable to bonds, judgments, &c. aris- 
ing from a delay of twenty years to enforce the same, did not 
apply in the case-of a mortgage, as in such cases the legal estate 
was in the mortgagee, and the mortgagor was a mere tenant at 
will, and his possession was therefore the possession of the’ 
mortgagee. But this doctrine was repudiated by Lord Thur- 
low, in the case of Trash v. White, 3 Bro. C. C. 289, and by 
the master of the rolls, in Christophers v. Sparke, 2 Jac. & 
Walk. 223, in very strong language ; and the cases of debts se- 
cured by mortgages are placed on the same footing with other 
demands, and held liable to be defeated by the same presump- 
tions, arising from lapse of time and laches of the mortgagee. 
Mathews on Presump. Ev. (Amer. ed.) 369. Patch on Mort- 
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gages, 418. In our own court, the principle was applied in 
the case of Inches v. Leonard, 12 Mass. 379, under circum- 
stances, however, of greater delay than in the present case, in 
asserting the claim of the mortgagee. It was a case of a mort- 
gage of forty years standing, where there had been no possession 
by the mortgagee, and no attempt in the mean time to enforce the 
mortgage ; and the court held that the plaintiff could not main- 
tain his .action. 

The doctrine that where the mortgagee has never entered un- 
der his mortgage, and no interest has been paid, for twenty years, 
on the same, these circumstances authorize the presumption 
in fact that the mortgage has been discharged by payment or 
otherwise, is one of frequent application. Collins v. Torry, 7 
Johns. 278. Jackson v. Wood, 12 Johns. 242. Jackson v. 
Pratt, 10 Johns. 881. Giles v. Baremore, 5 Johns. Ch. 552, 
and the English cases before cited. The lapse of time and the 
neglect to enforce the claim, while another was exercising an ad- 
verse possession, are grounds for a presumption in fact, which, 
unexplained and uncontrolled, authorizes a jury to infer that the 
mortgage is satisfied ; but this presumption of fact is always lia- 
ble to be controlled by other evidence. 

It seems to us that the proposed instructions to the jury and 
the ruling of the chief justice were entirely correct. Here a pe- 
riod of more than twenty years had elapsed after the debt secur- 
ed by mortgage became due, and during which time there was 
no evidence of any entry or claim by the mortgagees. These 
facts, and the other circumstances disclosed in the case, would 
fully warrant the presumption in fact that the debt secured by the 
“mortgage had been paid. 

Nonsutt to stand. 
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“Greorce H. Kinstey vs. James AMEs. 


After a sale of mortgaged premises by the mortgagee or his assigns, pursuant to a 
power of sale contained in the mortgage deed, the mortgagor’s right and interest are 
wholly devested, and if he thereafter remain in possession, he is a tenant at suffer- 
ance. 

A tenant at sufferance is not, by the Rev. Sts. c. 60, § 26, entitled to notice to quit; 
and if he hold possession unlawfully by force, he is immediately liable to the process 
prescribed by Rev. Sts. c. 104, § 4. 


T'HIs was an action on the Rev. Sts. c. 104, §§ 2, 4, to re- 
cover possession of premises alleged to be held by the defendant 
unlawfully and by force, and was submitted to the court on the 
following facts : 

The defendant conveyed the demanded premises, with other 
real estate, to Dan Wilmarth, by deed of mortgage, dated Sep- 
tember Ist, 1837, which deed authorized said Wilmarth, or his 
assigns, to sell so much of the estate therein described as might 
be necessary to pay the debt intended to be secured thereby, 
and absolutely convey the same to the purchaser, provided the 
defendant should not pay the debt in three months from the date 
of said deed. Wilmarth assigned the mortgage and debt to 
Cyrus Lothrop, who assigned the same to Welcome Howard ; 
but neither Wilmarth nor his assigns ever took possession of the 
‘estate for the purpose of foreclosure, otherwise than is herein- 
after stated. 

The defendant. failing to pay the debt, Howard duly adver- 
tised the mortgaged estate for sale, and sold the same, by the 
consent of said Ames, at public auction, in December, 1839, 
pursuant to the terms of said mortgage, to James Sproat, and 
conveyed the same to him. Sproat, on the 2lst of January, 
1840, conveyed the estate to the plaintiff, who, on the 24th day 
of the same month, gave the defendant notice in writing to quit 
tle same. ‘The plaintiff immediately afterwards took posses- 
sion of said estate, except the dwellinghouse claimed in the writ, 
and standing on the premises, and in the latter part of March, 
1840, attempted to take possession of said house; but the de- 
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fendant resisted the plaintiff in a violent manner, and threatened 
to take the plaintiff’s life, if he should attempt to take posses- 
sion. 3 

This action was commenced on the 4th of April, 1840. 

The defendant contends that he should have had three months’ 
notice to quit, before the commencement of any action against 
him, and also that the writ should have been a writ of entry, and 
not a writ of forcible entry and detainer. 

Defendant to be defaulted, or plaintiff to become nonsuit, ac- 
cording to the opinion of the court on the foregoing facts. 

W. Baylies, for the plaintiff. This action is given by Rev. 
Sts. c. 104, §§ 2, 4, and the facts show that the house was un- 
lawfully held by force. Commonwealth v. Dudley, 10 Mass. 
403. 1 Russell on Crimes, (1st ed.) 415. 417. 

It is admitted that if the defendant was tenant at will, he was 
entitled to notice, and this action cannot be maintained. Rev. 
Sts. c. 60, § 26. 4 Kent Com. (3d ed.) 112-115. But the 
defendant was tenant at sufferance only, and therefore not enti- 
tled to notice. Such tenant was purposely omitted in the stat- 
ute. See the commissioners’ note to Rev. Sts. ¢. 60, § 26. 
See also Eaton v. Whiting, 3 Pick. 490. 4 Kent Com 
(3d ed.) 146-148. Moss v. Gallimore, 1 Doug. 279. 

E. Ames, for the defendant. 

Suaw, C. J. It does not appear distinctly how this process 
of forcible entry and detainer, under Rev. Sts. ce. 104, § 2, 
which must have commenced before a justice of the peace, comes 
before this court ; but we presume it was done pursuant to the 
provisions of § 9, by which it is directed, that when it appears 
before the justice, that the title to the freehold is brought in 
question, the cause shall be transferred, without trial, to the 
court of common pleas, and then it is open to an appeal to this 
court. 

The question then is, whether this process lies, under the cir- 
cumstances stated in the case, without notice to quit. It is 
clear that the sale of the mortgaged estate, being made in pur- 
suance of a valid power given by the owner, vested in the pur- 
chaser an estate in fee, free from the original condition, and from 
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any right of redemption ; and this estate passed by mesne con- 
veyances to the plaintiff. The absolute right of property drew 
aftur it the right of possession, and an entry upon part, by the 
plaintiff, and a forcible resistance by the defendant, constituted 
a forcible detainer of the residue. Formerly some doubt was 
entertained, whether there must not be a forcible entry as well 
as a forcible detainer, to lay the foundation of this process. But 
this is now rendered clear, by the statute, which gives this pro- 
cess, either when any forcible entry shall be made, or when an 
entry shall be made in a peaceable manner, and the possession 
shall be unlawfully held by force. Here it was so forcibly held, 
and whether it was unlawful depends on the question, whether 
the defendant was entitled to notice to quit. 

It is obvious that the defendant was a tenant at sufferance. 
His original entry was lawful, but after a sale and the entry of 
the purchaser, he had a mere naked possession, without any 
right or interest whatever. 

By St. 1825, c. 89, § 4, commonly called the landlord and 
tenant act, tenants at sufferance and tenants at will were put on 
the same footing in regard to notice ; and it was provided that 
such tenancies might be terminated by either party, by three 
months’ notice, with some modification where the rent was pay- 
able more frequently than quarterly. But the Rev. Sts. c. 60, 
§ 26, which provide that estates at will may be determined by 
three months’ notice, designedly omit tenancies at suflerance, 
because, as the commissioners say in their note to this section, 
so long as the party continues to be a mere tenant at sufferance, 
his estate is, and ought to be, determinable at any moment, at 
the pleasure of the landlord. ‘lhe defendant therefore was not 
entitled to notice to quit. He was precisely within the provis- 
ion of the statute, which gives the process when the possession 
of Jands or tenements is unlawfully held by force. 

Defendant defaulted. 
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ABRAHAM BaRKER & others vs. PererR Satmon & others. 


In the year 1796, A. owned one fourth part of a corn-mill and its appurtenances, and 
conveyed one eighth of said mill, &c. to B., and about the same time agreed to sell 
his other eighth part thereof to C. to whom he never gave a deed, but who paid for 
the same, took possession thereof, received a share of the tolls, and afterwards con- ; 
veyed the same one eighth part to D. D. and his assigns continued in quiet posses- 
sion until the year 1887. No acts of A., after 1796, tended to show his possession of 
said mill. &c.. except his going upon the site thereof, in 1820 or 1821, after the mill 
was burned, and when those who claimed the property therein were also there, and 
forbidding them to rebuild the mill ; and his going, about seven years afterwards, 
into the mill which was rebuilt, and declaring. to the person who had charge of it, 
that he owned one eighth part of the mill privilege. 

Held, that the possession of C. and his assigns was adverse to A., and that A.’s heirs 
could not maintain a writ of right, commenced in 1837, on his seizin within forty 
years. 


Wrir of right, in which was demanded one fourth part of 
a corn-mill, and appurtenances, situated in Pembroke. ‘The 
demandants counted on the seizin of their ancestor, Benjamin 
Barker, within forty years. 

The following is the report of the evidence at the trial : Said 
Benjamin Barker died in 1837, and the demandants are his only 
heirs at law. On the 10th of April, 1787, Abel Baker, by his 
deed of that date, duly acknowledged and recorded, conveyed 
to said Benjamin one fourth part of the mill in question, and 
said Benjamin thereafterwards was in actual possession of the 
same until January 29th, 1796, when he conveyed one eighth 
part of said mill to Thomas Turner. ‘The only evidence tend- 
ing to prove any actual possession by said Benjamin after his 
said conveyance to ‘Turner, was, that in 1820 or 1821, the mill 
having been consumed by fire, the said Salmon and others (the 
tenants) were on the site and making arrangements to rebuild, 
when said Benjamin, being there present with them, forbade 
their rebuilding ; and that, about ten years before the trial, he 
was at the mill, and declared to the person who then tended it, © 
that he owned one eighth part of the mill privilege. 

The tenants claimed to hold the demanded premises under a 
deed from David Stockbridge, as guardian of Simeon M°Far- 
lane, dated January, 1820, purporting to convey the whole mill 
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and appurtenances. It was agreed by the parties, that said 
Stockbridge was duly licensed to sell said premises ; that he had 
conformed to law in the sale thereof; and that said McFarlane 
had a good title in fee simple to seven eighth parts of the said 
mill, at the time of said sale. It was proved or admitted that 
Isaac Barker, brother of said Benjamin, (the demandants’ an- 
cestor,) conveyed the remaining eighth part to said McFarlane, 
by deed dated February 16th, 1810, and duly acknowledged and 
recorded. No deed or copy was produced by which said Ben- 
jamin or any other person conveyed said remaining eighth part 
to said Isaac Barker. But the widow of said Isaac testified, 
that about the time when said Benjamin sold one eighth part of 
the mill to Thomas Turner, said Isaac agreed to buy one eighth 
part thereof of said Benjamin, and that he was to pay fifty dol- 
lars therefor ; that she understood, at the time, that said Isaac 
had an account against said Benjamin, and that when said Isaac 
afterwards went for his deed, said Benjamin would not give a 
deed unless said Isaac would pay him the money ; and that said 
Isaac then and afterwards, until he sold to said McFarlane, re- 
ceived toll from said mill. A daughter and a son of said Isaac 
Barker testified, that about ten years before the trial, and after 
the death of said Isaac, on said daughter’s asking said Benjamin 
if her father had paid him for the mill, he answered, ‘‘ Yes, but 
I never gave him a deed.” 

Said Benjamin Barker, during the last thirty years preceding 
his death, resided about half a mile from said mill; and said 
Stockbridge testified that at the time of the sale of the mill by 
him, as above stated, he heard no claim made by said Benja- 
min, or by any other person, to any portion thereof. ‘The auc- 
tioneer also testified that said Benjamin was at the auction when 
the mill was sold by said Stockbridge, and that he heard no ob- 
jection made to the sale. 

The tenants received the whole of the toll ever after their 
purchase of the mill, and there was no evidence that said Ben- 
jamin ever had any actual possession of the mill, or received 
any toll, for more than forty years before the commencement of 


this action. 
VOL. Il. 7 


34 BRISTOL, PLYMOUTH, &c. 


_ Barker & others v. Salmon & others. 


It was agreed by the parties that the court might draw all in- 
ferences from the facts above reported, which a jury might 
draw, and that the tenants should be defaulted, or the demand- 
ants become nonsuit, according to the opinion of the court. 

Eddy, for the demandants. 

Beal, for the tenants. 

Putnam, J. The demandants claim one fourth of a corn- 
mill with the appurtenances, and count upon the seizin of their 
ancestor, Benjamin Barker, within forty years, and the descent 
of the right to them as his heirs at law. It is agreed that the 
demandants are the heirs at law of said Benjamin, and the 
question is, whether or not, from the facts which are proved or 
admitted in the case, the alleged seizin of the ancestor is to be 
legally inferred. He did become seized of the premises in vir- 
tue of the deed to him on the 10th of April, 1787, from Abel 
Baker ; and in the absence of any proof to the contrary, it is to 
be presumed that his seizin continued until his death. He died 
about three years before this statement of the case was made. 

The case finds that the said Benjamin conveyed one eighth of 
the mill to Thomas Turner, on the 29th of January, 1796. 
And there was an agreement between the said Benjamin and his 
brother Isaac Barker, that the former should convey his re- 
maining one eighth of the mill to the latter, about the same time 
that the former conveyed one eighth to Turner, viz. January 
1796. But there is no evidence that Benjamin ever did in fact 
execute the deed of one eighth to Isaac. On the contrary, it is 
found that Benjamin, — on being asked by a daughter of Isaac, 
after his decease, about ten years ago, if her father had paid him 
for the mill, — answered ‘‘ Yes, but I never gave hima deed.” 
So that the evidence precludes any presumption that a deed was 
in fact given by Benjamin to Isaac according to their agreement. 
And the reason why it was not given may be satisfactorily in- 
ferred from the unwillingness of Benjamin to allow an account, 
which he owed to Isaac, to be considered and allowed as part 
payment of the price — the said Benjamin insisting upon having 
the money paid down. But however that may have been, we 
think there is not sufficient evidence to prove that the said Ben- 
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jamin parted with his interest, in his remaining eighth part of the 
mill, to Isaac by deed. ‘The demandants therefore claim the 
one eighth of the mill, as heirs, and say that the occupation 
which Isaac had, and which the tenants have had, has been per- 
missive, and not adverse. And if that be so, they may well 
recover. But on that part of the case, we think that the legal 
‘nference from the evidence is clearly in favor of the tenants. 

It would seem that the said Isaac, volens nolens the said 
Benjamin, took the toll from the mill, after the agreement, and 
until the said Isaac conveyed the said one eighth of the mill to 
Simeon McFarlane, on the 16th of February, 1810. There is 
no evidence that either the said Isaac or the tenants ever at- 
torned to the said Benjamin, or said or did any thing to show 
that they occupied by his permission. Indeed, the fact stated 
in the case, which has heen somewhat relied upon to prove the 
claim of the demandants, viz. that in 1820 or 1821, after the 
mill was burnt, when the tenants were. making arrangements to 
rebuild it, the said Benjamin forbade them — shows that a state 
of hostility, rather than a relation of landlord and tenant, existed 
between them. ‘There is no evidence that the said Benjamin 
ever received any toll or rent from the said Isaac, from 1796 to 
1810, when Isaac sold and gave a deed of the premises to 
McFarlane. Nor did the said Benjamin ever receive any toll or 
rent from the tenants, or from those under whom they claim. 

It was proved that about ten years ago, the said Benjamin, 
being at the mills, declared that he owned one eighth part of the 
mill privilege ; and this has been relied upon as evidence of his 
continual claim. But the declaration was vain. He had then 
lost his right of entry. His brother Isaac, and those claiming 
under him, had been then in possession of the same one eighth 
part of the mill for more than twenty years, taking the profits to 
their own use. If the said Benjamin could then have main- 
tained an action upon his own seizin within thirty years, he did 
not think proper to do so. And the reason is obvious. He knew 
his brother had paid him for the property, and that he and his 
assigns were equitably entitled to hold what they had so long 
adversely claimed and possessed. Benjamin lived about half a 
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mile from the mill. He was present at the sale at auction of 
the same to the tenants, making no objection thereto. And the 
toll was taken under a claim of right by said Isaac and his as- 
signs, under whom the tenants claim, from about the year 1796; 
certainly for more than forty years before the commencement of 
this suit. 

The court, being authorized by the agreement of the parties 
to draw all the inferences from the facts, which the jury would 
be authorized to do, do therefore declare, that from these facts 
it would have been the duty of the jury to find a verdict for the 
tenants, on the ground that the seizin and possession of the said 
Isaac and his assigns under whom the tenants claim, had been 
continued adversely to the said Benjamin for more than forty 
years prior to his death. 

It is therefore the opinion of the whole court that the de- 
mandants should become nonsuit. 


voun M. Reep vs. Hiram Howarp. 


Cord-wood and charcoal, in-Jarge quantities, are such articles as, by the Rev. Sts. c. 90, 
§ 33, may be effectually attached without removal, &c. by the officer’s causing a copy 
of the writ and of his return of the attachment to be recorded in the town clerk’s office. 

An officer’s return, recorded in the town clerk’s office, stating that he has attached 
**all the wood and coal of the defendant lying on a lot of land belonging to B. H. 
situate in B.,”’ describes the property sufficiently to render the attachment valid. 

When personal property, owned by two tenants in common, is attached in a suit against 
one of them, the officer is entitled to the possession and control of the whole, though 
he can sell only an undivided moiety thereof on execution ; and if, pending the at- 
tachment, the other cotenant makes a division of the property, and takes one half of 
it to himself, he is liable to the officer, in an action of trover, though the officer has 
sold the remaining half on execution and applied the proceeds towards satisfaction 
thereof. 


T rover for twenty cords of wood and thirty bushels of chag- 
coal. At the trial in the court of common pleas, before Strong, 
J. evidence was given that in 1838 James Ames sold the wood, 
standing on his land, to Galen Howard, Jr. and George L. Ed- 
son, who cut the same and made part of it into charcoal, and 
deposited twenty or thirty cords thereof, together with the char- 
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coal, on the land of Barnum Hill. The plaintiff, as deputy 
sheriff, attached said wood and charcoal, on the 12th of June, 
1639, on a writ in favor of B. B. Howard against said Galen 
Howard, Jr. and George L. Edson, but did not remove the 
same nor take them into his custody. He, however, caused the 
attachment to be recorded in the town clerk’s office, pursuant to 
the Rev. Sts. c. 90, § 33. The return on said writ was, that 
the plaintiff had ‘‘ attached all the wood and coal belonging to 
the within named G. Howard, Jr. and G. L. Edson lying on a 
lot of land belonging to Barnum Hill, situate in Bridgewater, 
and all the right, title and interest to any and all property on the 
premises.”? ‘The defendant objected that this was not a valid 
attachment, as the property attached did not come within the 
provision of the revised statutes. ‘T'his objection was overruled 
by the judge. 

There was evidence that after the attachment was made, and 
before judgment was rendered in the action in which it was 
made, the defendant, with the assistance of the abovenamed 
James Ames, made an equal division of said wood and charcoal, 
and took and converted to his own use one half thereof, leaving 
one half for the plaintiff. ‘This was done by the defendant un- 
der a claim to half of said property, arising from a sale thereof 
proved to have been made to him by said Galen Howard, Jr. 
before the said attachment. 

It was also in evidence, that before the said division of the 
wood and charcoal, and after the defendant had purchased said 
Galen’s property therein, and after the attachment, the defend- 
ant, at a place two or three miles distant from the wood, &c., 
demanded of said G. L. Edson, B. B. Howard, (the attaching 
creditor,) and the plaintiff, severally, a division of the wood, 
&c. and his portion thereof — which demand was not complied 
with. 

“Judgment was recovered in the action in which said attach- 
ment was made, at the December term 1839, of the court of 
common pleas, at Plymouth, and execution thereon was imme 
diately issued and put into the plaintiff’s hands, who within 
thirty days seized and sold thereon the remaining half of the 
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wood, &c. and applied the proceeds in part satisfaction of the 
execution. 

The defendant contended that he rightfully took a moiety of 
the weod, &c. and as the plaintiff had taken and sold the other 


moiety and applied the proceeds towards payment of the execu- ~ 


tion, he was not entitled to any more, and could not maintain 
this action. But the judge instructed the jury that the plaintiff, 
by the attachment, had a right to the possession of the whole 
property, as well the undivided half of the defendant, as the un- 
divided half of Edson, until the sale on execution, though he 
could sell the undivided half of Edson only ; and that the taking 
by the defendant was a violation of the plaintiff’s right of pos- 
session, and entitled him to maintain the action. ‘The jury found 
a verdict for the plaintiff, and the defendant alleged exceptions 
to the above several opinions and directions of the court. 

Coffin & Pratt, for the defendant. 

W. Baylies, for the plaintiff. 

Dewey, J. It is objected to the right of the plaintiff to re- 
cover in this action, that no sufficient possession of the property 
attached was taken and retained by the officer to authorize him 
to hold the same as under an attachment in the common form ; 
and that an attachment under the Rey. Sts. c. 90, § 33, would 
be wholly ineffectual, as the case does not fall within its provis- 
ions. Before the enacting of the statute just cited, the law re. 
quired, that in order to perfect and continue an attachment of 
personal property, the officer should take and retain the posses- 
sion and control of the same. Great practical difficulties often 
arose as to the kind of possession and custody necessary to sat- 
isfy the requirements of the law; and cases have from time to 
time occurred, where from the utter impracticability, or very 
great inconvenience and expense attendant upon an actual re- 
moval, only such acts of notoriety as to the attachment and 
custody, as the state of the case would reasonably demand, 
have been required to secure a lien by attachment. Ashmun v. 
Williams, 8 Pick. 402. Hemmenway v. Wheeler, 14 Pick. 
408. 

To obviate the difficulties which have been suggested, and to 
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provide a more perfect system as to the kind of notice to be 
given in such cases, as well as to enlarge the application of this 
modification of the law of attachment, the Rev. Sts. c. 90, 
§ 33, have provided, that ‘‘ when an attachment is made of any 
aiticles of personal estate, which by reason of their bulk, or 
other cause, cannot be immediately removed, a copy of the 
writ and the return of the attachment may, at any time within 
three days thereafter, be deposited in the office of the clerk of 
the town in which it is made, and such attachment shall be 
equally valid and effectual, as if the articles had been retained in 
the possession and custody of the officer.”? The language of 
this section is broad and extensive, embracing by its very terms 
all articles of personal property ‘‘ which cannot be immediately 
removed ”’ ; and we can have no doubt, but that in the present 
case the situation und kind of property attached will authorize 
the adoption of the mode prescribed by this statute, as the prop- 
er mode of making this attachment. Nor do we perceive any 
objection to the validity of the attachment, arising from the gen- 
erality of the description of the property in the officer’s return, 
taking into consideration the nature of the property attached, 
and the entire recital found in the return. 

It was further contended that as the debtor had but a moiety of 
the property in the chattels attached, the defendant was justified, 
under the circumstances disclosed in the defence and stated in the 
bill of exceptions, in taking and removing that portion of the arti- 
cles attached, which is the subject of the presentaction. But the 
court ruled, and as it seems to us very properly, that those facts 
constituted no defence to the action. An officer, who attaches the 
interest of one part owner in chattels, is authorized, as against 
the other part owners, to take possession of the chattels and re- 
tain it, (unless security be given as hereafter mentioned,) during 
the pendency of the attachment, although on the levy of the ex- 
ecution he sells only the share or interest of the judgment debtor, 
and the purchaser acquires no other right than that of part owner. 
Melville v. Brown, 15 Mass. 82. Heydon v. Heydon, 1 Salk. 
392. Practical inconveniences occasionally result from the exer- 
cise of this right of attachment and taking the exclusive possession 
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of property held by tenants in common, in an action against a 
part owner, but they are incident to this species of title to prop- 
erty. ‘These evils are, to a great extent, obviated by the Rev. 
Sts. c. 90, §§ 73, 74, requiring the officer, in such cases, to 
deliver the property to the other part owner upon his request, 
and upon his giving to the officer sufficient bonds to restore the 
same, or pay the appraised value thereof, or to satisfy any judg- 
ment that may be recovered in the suit on which said property is 
attached. ‘This provision is made for the benefit of the other 
part owner, and if he neglects to avail himself thereof, the prop- 
erty must remain in the possession and custody of the officer. 

It is then insisted, that the partition of the common property, 
which was made by the defendant, after notice to the creditor 
and the officer, was a severance thereof, and would justify the 
defendant in removing a specific part of it, leaving an equal 
quantity as the share of the debtor, upon which the execution 
might be levied. ‘This proposition for partition seems to be a 
very reasonable one, and one which all parties might well have 
assented to ; but the creditor was not compellable by law to 
adopt this course. He had the right to seize, and sell on his 
execution, the undivided share of the debtor in the whole prop- 
erty, and was not legally bound by any such partition of the 
common property as was here made. 

The removal from the possession of the officer of any part of 
the property attached, though less than what would have been 
his share on a partition, will subject the party thus taking it to 
an action by the officer. Nor is it any objection to the recovery 
in this action, that the officer may have sold on the execution 
the moiety of this defendant in the property not removed. If - 
that sale was wrongful, the defendant has his remedy against the 
officer. 

We do not perceive any sufficient grounds for sustaining the 
exceptions taken to the opinion of the court of common pleas, — 
on the questions arising in this case. 

Exceptions overruled and judgment affirmed. 
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Eunice TuHatcHer vs. Braprorp Hownanp & another. 


A boundary mentioned in a deed may be rejected, when it is manifest from alle cirs 
cumstances of the case that it was inadvertently inserted, and that a tract of land 
with different boundaries was bargained for and intended to be conveyed. 

D. conveyed to E. “all his real property or homestead together with about thirty acres 
of land, more or less, with all the orchards, privileges, &c. for more particular boun- 
daries reference being had to a deed given by R. to said D.”?: D. had previously 
conveyed to L. one half of the land conveyed to D. by R. ; but L. had at the same 

“time conveyed to D. other land adjoining to that which R. had conveyed to D.: D. 
was not, when he conveyed to E., seized of the fifleen acres of the land which would 

’ be included by a reference to the boundaries mentioned in R.’s deed to him ; and un- 
less the deed from D. to E. included the land conveyed to D. by L., E. would have 
title under it only to fifteen acres in the whole, though he paid a full consideration for 
thirty acres. 

Held, that the reference, in the deed from D. to E., to the boundaries described in R.’s 
deed to D. was inadvertent and should be rejected, and that the land conveyed to D. 
by L. passed by D.’s deed to E. 

Held also, that D.’s widow, by her deed conveying to the heirs of E. all her right and 
title to the estate conveyed by D. in his deed to E. barred herself of dower in the 
land conveyed to D. by L. 


Wrir of dower, containing six counts describing six several 
parcels of land in Dartmouth, the third part of each of which 
the said Eunice demanded as her dower, of the endowment of 
David Thatcher deceased, heretofore her husband. 

The case was referred to John H. Clifford, Esq. under a rule 
of tnis court, who made his award as follows : ‘‘ That the de- 
mandant recover of the tenants $10 per annum, from the 29th 
of August, 1835, to the time of the rendition of judgment in 
this suit, for arrearages due to her for one third part of the rents 
and profits of the premises described in the second count of her 
writ, and that her dower in said premises be assigned to her ac- 
cording to law. 

“¢ In reference to the several messuages and parcels of land 
described in the five other counts of the demandant’s writ, the 
referee, with the consent and at the request of the parties, pre- 
sents the following statement for the consideration and adjudica- 
tion of the court. 

*¢ Tt is admitted that prior to the year 1810, David Thatcher, 
then husband of the demandant, was seized in fee of the premi- 
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ses described in the several counts last mentioned. On the Ist 
of June, 1805, Clark Ricketson, by his deed of warranty, of 
that date, for the consideration of $1550, conveyed to said Da- 
vid Thatcher certain land, orcharding, &c. together with the 
buildings thereon. On the same Ist of June, said David 
Thatcher conveyed to Laban Thatcher, for the consideration of 
$ 300, part of the land so conveyed to him by said Ricketson ; 
and Laban Thatcher, by deed of the same date, conveyed to 
said David Thatcher, for the consideration of $400, other lands 
contiguous to those which had been conveyed to said David by 
said Ricketson, and comprising the premises described in the 
five counts aforesaid of the demandant’s writ. 

‘¢On the 10th of July, 1810, said David Thatcher, for the 
consideration of $5000, conveyed to Samuel Eliot all his real 
property or homestead,’’ [in the terms hereinafter set forth in 
the opinion of the court.] ‘‘ The wife of said David (the de- 
mandant) did not join in said conveyance. But after the death 
of said David, to wit, in March, 1820, she for a nominal con- 
sideration conveyed to the heirs of said Eliot all her right and 
title to the estate which the said David had conveyed to said 
Eliot on the 10th of July, 1810. 

‘‘Upon the foregoing statement, it is contended by the ten 
ants, that the deed from David Thatcher to Samuel Eliot, con- 
veyed the premises described in said five counts of the demand- 
ant’s writ, and that the demandant, by her deed to the heirs of 
sald Kliot, released her right of dower therein. 

‘¢ The demandant contends, on the other hand, that the deed 
from David Thatcher to Samuel Eliot did not include the 
premises described in said last mentioned counts of her writ, and 
that if it did, she did not acquit her right to dower in said prem- 
ises by her said deed to the heirs of said Eliot. | 

‘‘Pavid Thatcher died in 1833; and the demandant duly 
made her demand for dower in the premises, on the 29th of Au- 
gust, 1835. 

‘¢ If, upon the foregoing statement, and with reference to the 
deeds aforesaid, the court shall be of opinion that the demand- 
ant is not entitled to dower in the premises described in the first, 
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. third, fourth, fifth and sixth counts of her writ, judgment upon 
those counts is to be rendered for the tenants. If the court shall 
be of opinion that the demandant is entitled to dower in said 
last mentioned premises, the referee awards as follows : 

‘¢ That the demandant recover of the tenants the sum of thir- 
ty-eight dollars per annum, from the 29th of August, 1835, to 
the time of the rendition of judgment in this suit, for arrearages 
due to her for one third of the rents and profits of the premises de- 
~ scribed in said five counts of her writ, and that her dower in said 
premises, described in said counts, be assigned to her according 
to law. He also awards that the demandant recover of the ten- 
ants her legal costs, and the costs of reference.” 

No question was raised by the tenants as to the demandant’s 
right to recover on the second count in her writ. 

Coffin, for the demandant. 

Eliot, for the tenants. 

Putnam, J. It appears that after David Thatcher bought 

of Clark Ricketson the land, orcharding and buildings thereon, 
containing thirty acres, more or less, said David conveyed a 
part of the land to Laban Thatcher, on the 1st of June, 1805 ; 
and that on the same day, Laban Thatcher conveyed to said 
David the land in which the demandant claims to recover dower 
‘n all her counts, except the second. So that David Thatcher, 
the husband of the demandant, was seized in -his lifetime of the 
~ estate in which she demands dower. 

David Thatcher conveyed to Samuel Eliot, on the 10th of 
July, 1810, in these words: ‘‘all my real property or home- 
stead, so called, lying and being in Dartmouth, consisting of a 
dwellinghouse and outbuildings, together with about thirty acres 
of land, let the same be more or less, with all the orchards, 
privileges and appurtenances thereto belonging or any way ap- 
pertaining — more particular boundaries, reference may be had 
to a deed, given by Clark Ricketson to David Thatcher, of the 
abovementioned premises.” 

Now when this deed was made, David Thatcher was seized 
of only a part of the land which he bought of Ricketson; but 
he had bought about as much of Laban Thatcher adjoining to 
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the land which he (David) bought of Ricketson, and had about 
the same quantity in the whole, as he had originally bought of 
Ricketson. ‘The principal part of what David Thatcher con- 
veyed to Eliot came from Ricketson ; and inadvertently refer- 
ence was had to the deed from Ricketson to David Thatcher 
for particular boundaries. Eliot, however, entered into posses- 
sion of the whole ; as* well of the part which David Thatcher 
purchased of Ricketson, as of the part which he purchased of 
Laban Thatcher. In a suit between Eliot’s heirs and Laban 
Thatcher, October term 1822, the court had occasion to give a 
construction to this conveyancing ; and the reasoning of the then 
able chief justice, upon revision, appears to be satisfactory.* 


* Wirtitiam H. Extor & others vs. Lanan TuHarcHer. 

This was a real action to recover the land in question in the case in the text 

Parker, C. J. The demandants claim title to the premises described in the 
writ, by virtue of a conveyance from David Thatcher, executed and delivered 
on the 10th of July, 1810. [The contents of the deed were here stated.] Upon 
looking at the deed of Clark Ricketson referred to in the deed to Samuel Eliot, — 
it appears that about thirty acres of land were conveyed to David Thatcher, 
which included no part of the premises demanded. It appearsalso by the deed 
of David Thatcher to Laban Thatcher, made the Ist of June, 1805, that Da- 
vid conveyed to Laban about one half of the land which he had purchased of 
Ricketson, so that when he made his deed to Samuel Eliot, he was seized only 
of about fifteen acres of that-land, instead of thirty which he intended to 
convey to Eliot. But on the same day on which this last mentioned deed 
was executed, Laban executed and delivered to David a deed of other land 
adjoining to the part purchased of Ricketson retained by David, and the land 
so conveyed by Laban includes the premises demanded. The question is, 
whether the land purchased of Laban by David, or taken in exchange for a part 
of the Ricketson lot, passed to Samuel Eliot by the deed under which the de- 
mandants claim. And this question turns upon the construction of that deed, 
with reference to the actual state of the title and occupation of the grantor at 
the time of his conveyance. It is to be considered, that when the grantor sold 
the land to Eliot and received the consideration, he was the owner and in pos- 
session of the demanded premises, that the same were contiguous to the land on 
which the dwellinghouse stood, and that he did not own or occupy the other part 
of the land described in Ricketson’s deed, so that if he intended to include that 
in his deed to Eliot, describing it as containing thirty acres, and referring ta 
Ricketson’s deed for the boundaries, he practised a gross fraud ; which ought 
not to be presumed, if the terms of the deed can be satisfied in any way consis- 
tent with honest intentions. And we think they can, without any violent con- 
struction, and indeed so as to effectuate the probable intention of the grantor at 
the time. He conveys all his real property in Dartmouth, qualified only by the 
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It was decided that the deed, which David Thatcher made to 
Eliot, did contain the land which the grantor purchased of La- 
ban Thatcher, as well as that which was then in the grantor’s 
possession which he had purchased of Ricketson. 


words ‘“ or homestead,” signifying, as we apprehend, all his real property in 
his actual occupation, and which was “not severed by any real estate belonging 
to any one else. Homestead does not mean precisely a farm, but only that 
part of a man’s landed property which is about and contiguous to his dwelling- 
“house, distinguishing it from outlands. He further describes the lot conveyed 
as containing about thirty acres, and although the words “ be the same more or 
less” be added, it is obvious, as there-are no particular boundaries in the deed, 
that he could not have intended to convey a lot which contained only one half 
of that quantity. He then refers to Ricketson’s deed for more particular boun- 
daries. Now it is obvious that he could not have referred to that deed for a de- 
scription of the whole land intended to be conveyed, without undertaking to 
sell to Eliot what he had five years before sold to Laban Thatcher, and what he 
must have known at the time he had no title in. This he could not have done 
otherwise than by a palpable fraud upon Eliot; nor would he have undertaken 
to bind himself by a general covenant of warranty to make good a title which 
he must have known at the time was wholly without pretence. The reference 
therefore to Ricketson’s deed must have been a mistake. The deed to Eliot 
was made at Boston, many miles distance from the grantor’s place of residence. 
He conveyed all his property in Dartmouth in general terms; he was unable 
probably, from any documents in his possession, to give a particular description, 
remembering only that he had purchased of Ricketson ; and it is a matter of 
some importance, that his interest in the lands demanded was in part derived 
from Ricketson, as it was by means of that title that he acquired by exchange the 
lands of Laban Thatcher. ‘ Grants or deeds are to be construed according to 
‘the intention of the parties, and if there appears any doubt or repugnancy in 
the words, such construction is to be made as is most strong against the grantor, 
because he is presumed to have had a valuable consideration for what he parts 
with.” Bac. Ab. Grant, I, It is also a well known rule of construction of deeds, 
that a precedent particular description shall not be impaired by a subsequent 
general description or reference. The words “all my real property or home- 
stead in Dartmouth ”’ were of themselves sufficient to pass all the grantor’s land 
in that town, which was occupied or connected with his dwellinghouse ; per- 
haps the lot of land, which he owned several miles off, would be excluded from 
the grant, on account of the word homestead, which is used as a qualification 
of the words “all my real property’; but without the word homestead, that 
out-lot as well as his other land would have passed. Then if the reference to 
Ricketson’s deed would serve only to limit the grant to a tract much less than 
by the former words was intended to be conveyed, so as to reduce the quantity 
from thirty to fifteen acres, it is clear that the grantee’s right ought not to be 
restrained by that reference lt ought to be rejected as an inadvertency in the 
description ; for the grantee cannot take according to it, the title to one half of 
that land not being in the grantor at the time of the conveyance, 
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But the demandant did not join in the said deed of her hus- 
band to Eliot; and the heirs of Eliot, in March, 1820, obtained 
a deed from her, in which she conveyed to them in the following 
words: ‘‘ All my right and title in and to a certain estate lying 
and being in Dartmouth, in the county of Bristol, consisting of 
a dwellinghouse and outbuildings, together with about thirty 
acres of land, being the homestead of my said husband, David 
Thatcher, which he conveyed to said Eliot, in his lifetime, by 
his deed dated July 10th, 1810, and recorded,” &c. 

It has been contended for the demandant, that there is only a 
nominal consideration set forth in her conveyance aforesaid. But 
the deed would not, for that reason alone, be void. It may have 
been that only a nominal consideration was paid, because the 
demandant had originally agreed to join with her husband in a 
release of her dower, but had been prevented by accident from 
doing it. There is no suggestion that this conveyance was pro- 
cured by any fraud; and no other question is now raised but 
whether the deed includes the land which her husband purchased 
of Laban Thatcher. ‘This deed was made betore the suit was 
commenced by Eliot’s heirs against Laban Thatcher, and the 
principal reference in the deed is to the estate which her hus- 
band had conveyed to Eliot in his lifetime. Eliot’s heirs were 
then in possession of the land, claiming under the deed of her hus- 
band ; and she released to them all her right to the estate which 
her husband had conveyed. What estate had her husband con- 
veyed to Eliot? We are satisfied that it included the land whick 
her husband had bought from Laban Thatcher, and was part anc 
parcel of the estate which he then possessed. ‘The reasons fon 
this construction were set forth at large in the opinion of the late 
chief justice, to which we have referred. 

The demandant has therefore barred and excluded herself 
from having any dower in all the premises, described in her writ, 
which came from Laban Thatcher to her husband. But she is 
entitled to recover her dower in the premises described in her 
second count, with ten dollars per annum for arrearages, from 
August 29th, 1835 to this time, according to the report of the 
referee. 
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Jorn Packarp vs. Aurrep Nye, Executor. 


In the trial of an action brought by one of the makers of a note, who has paid it in full, 
to recover of the other a moiety of the amount so paid, individuals for whose use 
the note was given and paid are competent witnesses for the plaintiff. 

A note in this form — ‘‘we the subscribers, trustees for the proprietors of a new meet 
inghouse,”’ &c. signed by the makers, without addition to their names, binds tha 
signers, and not the proprietors of the house. 

Where a note was made payable to the treasurer of a parish and his successors, and 

_was signed by the treasurer himself and another promisor, and the latter paid the note 
to the successor of the payee, it was held that the party who so paid the note might 
maintain an action for contribution against the executor of his copromisor. Held 
also, that the successor of the payee, in the office of treasurer, might, by the Rev. 
Sts. c. 100, § 25, have maintained an action on the note, against such executor. 


Assumpsit for money had and received by the defendant’s 
testator, Jonathan Swift, and for money paid for the use of said 
testator. ‘The action was brought to recover of the defendant, 
as executor, a moiety of the amount paid by the plaintiff on 
two promissory notes signed by the testator and by the plaintiff. 
One of said notes was in these words: ‘‘ October 25th, 1831. 
For value received, we, the subscribers, trustees for the propri- 
etors of the new congregational meetinghouse, at the head of 
Accushnet River, promise to pay Jonathan Swift, treasurer of 
the first precinct in New Bedford and Fairhaven, or his succes- 
sors in said office, the sum of two hundred and fifty-three dol- 
lars and thirty-two cents, on demand with interest. 

JoeL Packarp. 
JonaTHAN Swtrrt.” 

The other note was in the same form, for $ 40-86, and was 
dated March 3d, 1832. 

At the trial before Morton, J. it appeared, that at the trme 
of the making of said notes, said Swift, the testator, was him- 
self treasurer of the first precinct in New Bedford and Fair- 
haven, and that he had possession of the notes until his decease; 
that Obed Nye was chosen treasurer of said precinct, as suc- 
cessor of said Swift, and that the defendant, as executor of said 
Swift, delivered said notes to said Nye, pursuant to a vote of 
said precinct ; and that said Nye, before the commencement of 
this action, demanded and received of the plaintiff the full 
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amount of said notes, and interest thereon, in the manner here- 
inafter mentioned. | 

It also appeared that on the 10th of September, 1829, the 
plaintiff and the said Swift, and other individuals, associated to- 
gether for the purpose of forming a religious society, and that 
they were duly organized as a voluntary religious society, on the 
6th of April, 1836, and on that day duly elected the usual offi- 
cers of parishes and religious societies. ‘The records of the 
said association, previously to the organization of its members 
as a voluntary society, were kept by said Swift, the testator, as 
clerk. From these records it appeared that at a meeting of 
said association, on the 19th of September, 1829, Joel Pack- 
ard and Jonathan Swift (the plaintiff and the defendant’s testa- 
tor), Samuel Ball, Isaac Case and Cyrus E. Clark, were 
chosen trustees to purchase a site for a meetinghouse, and to 
receive a deed thereof for the proprietors ; and that they re- 
mained in office, as trustees, until the organization before men- 
tioned. 

No evidence was offered as to the authority of said Packard 
and Swift to borrow money for the use of said association ; and 
it was testified by the other trustees, Ball, Case and Clark, (the 
defendant objecting to their competency as witnesses,) that the 
making of said notes was unknown and unauthorized by them. 

In the books of the treasurer of the first precinct in New 
Bedford and Fairhaven, which were kept by the testator, while 
he was such treasurer, there was in his handwriting the debit 
charged in the two first entries of the following account : 

Dr. Joel Packard and Jonathan Swift, 


1831. Oct. 25. To their Note of hand, ; - $253:32 
1832.) Marii:d.e) ee aie yo &“ Z . 40°86 
1837. Nov. 23. To interest on the above, . 106-44 
$ 400-62 
Contra. Cr. 

1837. Nov. 23. By cash received of Joel Packard, $ 160-00 

sg “« «& ~~ & Joel Packard’s Note on demand and 
interest for, . : : 200 81 
¢“ et Jo! Packages ; < - 40°31 


$ 400 62 


OCTOBER TERM 1840. 49 


Packard v. Nye, Executor. 


The plaintiff settled this account with the said Obed Nye, treas- 
urer as aforesaid, in the manner and at the time stated in the 
credit side thereof, at which time the interest was charged on 
the debit side, and the notes, signed by the plaintiff and the tes- 
tator, were given up by said Nye to the plaintiff. ‘The plaintiff, 
at this time, informed said Nye, that the money, for which said 
notes were given, was taken to pay debts due for building the 
meetinghouse mentioned in the notes, and that the other trustees 
would not act in the hiring of money to pay those debts. 

It further appeared, that all the money which the proprietors 
of said meetinghouse had agreed, before the giving of said 
‘ notes, to pay for their shares thereof, had been expended in the 
erection of said house ; and that, as the proprietors were left in 
debt, the said Packard and Swift determined that the debt 
should be discharged ; and that in October, 1832, they agreed 
to assume and pay said notes when demanded by said precinct, 
and the payment of the other debts of said society was provided 
for by the members thereof. 

It was agreed that a nonsuit or default should be entered ac- 
cording to the opinion of the court on the above facts. It was 
also agreed that if the testimony of said Ball, Case and Clark, 
or any other part of the above evidence, was inadmissible, the 
same should be rejected by the court in their consideration of 
the facts. 

Eliot, for the plaintiff. The interest of Ball and others, the 
witnesses objected to, (even if they were liable on account of 
the notes,) was balanced, and they were therefore competent. 

But the notes, on the face of them, did not bind the society, 
but were the notes of the individuals who signed them. They 
had no power to bind the society. The plaintiff, having paid 
the whole of a debt for which the testator was jointly liable, is 
entitled to recover a moiety from the defendant. Barker v. 
Mechanic Fire Ins. Co. 3 Wend. 94. Mann v. Chandler, 
9 Mass. 335. Story on Agency, 144. 276. Even if the 
makers of the note had power to bind the society, they could 
also bind themselves ; and the facts in the case, especially the 
precinct books, kept by the defendant’s testator, show that they 
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considered themselves personally bound. Stackpole v. Arnold, 
11 Mass. 29. 

If the makers of the notes did not tend to be held person- 
ally, they should have so signed the notes as to give the holders 
a claim thereon against the society. Gill vy. Brown, 12 Johns. 
385. Stone v. Wood, 7 Cow. 453. Leadbitter v. Farrow, 
5 M. & 8. 345. Mayhew v. Prince, 11 Mass. 55. Ballou v. 
Talbot, 16 Mass. 463. Taft v. Brewster, 9 Johns. 334. 

When the money was lent by the precinct, the credit was 
given to Packard and Swift, and not to the society. Story on 
Agency, 285. ‘The note belonged to the precinct ; the consid- 
eration proceeded from them ; and they could have maintained 
an action against the makers of the notes in the name of the 
precinct without indorsement. Commercial Bank y. French, 
21 Pick. 486. Trustees &c. in Levant v. Parks, 1 Fairf. 441. 

Coffin, for the defendant. ‘The associates of 1829 are liable 
for debts legally contracted for their benefit, and therefore were 
not competent witnesses in the case. If the plaintiff recovers 
of the defendant, those associates are discharged. 

The notes were given by the makers as trustees, and bound 
the association. 'The makers stipulated for the associates, if 
for any body ; for one of the makers was payee, and no suit 
could have been maintained on the notes while in his hands. 
See Bainbridge v. Downie, 6 Mass. 253. Sumner v. Williams, 
8 Mass. 198. Odiorne v. Maxcy, 13 Mass. 182. Episco- 
pal Charitable Society v. Episcopal Church in Dedham, 1 
Pick. 374. 

As the plaintiff has not paid a debt of the testator, but of the 
associates, he cannot recover of the executor. 

Suaw, C. J. This appears to be a common case of one 
joint promisor, who has paid the whole of a joint note, claiming 
a contribution of his copromisor. Stripped of the various facts 
with which the case is connected, but which have no influence 
upon the correlative rights of these parties, it is the case of one 
promisor paying the whole of a debt, which both were equally 
under obligation to pay. 

First, as to the admission, as witnesses, of some of the trus- 
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tees of the meetinghouse, for whose use the money was bor- 
rowed. We think they had no interest in the event of this suit, 
whether that society was or was not bound to refund the money; 
though it appears, by other parts of the case, that they were not 
bound to refund. But supposing the money borrowed for the 
use of the society, by their authority, and that they were liable, 
it was wholly immaterial to them, whether they were liable for 
the whole to Packard, or for one half to Packard, and one half 
to Swift’s executor. If the plaintiff recovers in this suit, they 
must pay one half to each; if not, they must pay the whole to 
Packard. The result of this suit, therefore, will not affect 
their liability, nor the amount for which they were liable. 

It is then however argued for the defendant, that the notes 
being given by the makers as trustees of the voluntary society, it 
bound the associates, and not the makers personally, and so the 
plaintiff paid in his own wrong, and can found no claim on that 
payment, against the other promisor. ‘To this, several answers 
occur: First, that the associates were not then acting as a cor- 
poration, and could only be bound as individuals. Secondly, they 
were but two of five of the trustees, and the evidence negatives 
their authority, as trustees, to borrow money on the credit of the 
associates. But, thirdly, the decisive answer is, that the notes, 
in terms, do bind the signers personally, and they are called trus- 
tees, as descriptio personarum, and to indicate the use to which 
the money was to be put. And it further appears, that they 
subsequently agreed to pay these notes equally, to relieve the 
society from debt. -It appears that they were active and lead- 
ing promoters of this public enterprise, and they treated the 
money, raised by these notes, as part of their voluntary contri- 
bution towards it. Being personally bound by the notes, each 
was under obligation to pay the whole ; and therefore the plain- 
tiff did not. pay in his own wrong, but simply discharged a legal 
obligation. 

Another ground taken for the defendant was, that by the 
terms of the note, it was payable by Swift to himself, described 
as treasurer of the first precinct, another and an incorporated 
parish ; and as he could not sue himself, it was not a legal and 
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binding obligation. Whilst Mr. Swift lived, and remained such 
treasurer, there would have been a technical difficulty in main- 
taining a suit against him, on the note, or even against both, as 
it was a joint note. But the difficulty would have been merely 
formal. ‘The note was evidence of a joint debt, and if Pack- 
ard had paid the whole without suit, he might have had his ac- 
tion for money paid, and the difficulty would have vanished. 
Again, Mr. Swift was responsible to the parish of which he 
was treasurer, for the funds intrusted to him; if he had lent 
them without taking a valid security, he would have been liable. 
If it was a valid security, then he was bound by it. Either way 
he was liable in whole or in part, and when the plaintiff paid the 
whole to his successor, he paid a debt for which Swift was 
liable, at least to the amount of the note. 

But we think there is another and decisive answer, furnished 
by statute. It is provided by St. 1797, c. 14, and Rey. Sts. 
c. 100, § 25, that when any bond, note, &c. is made to the 
treasurer of any town, parish, or other corporation, an action 
may be prosecuted thereon by any successor in such office. 
Consequently, after the death of the treasurer, Swift, the elec- 
tion of a successor, and the delivery of the note to such succes- 
sor, when the plaintiff paid this note, he paid a debt, for which 
the defendant, as Swift’s executor, was then liable to an action 
equally with the plaintiff. In legal contemplation, it was paid 
one half to the defendant’s use, to recover which, this action 
may be maintained. | 


Defendant defaulted 
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Bensamin C. Warp vs. Shu ALLEN. 


It is no defence to an action by a bond fide holder of a bill of exchange against the ace 
ceptor, that the bill was fraudulently altered before acceptance. 

A bill of exchange, payable in three days, was indorsed by the payee for the accommo- 
dation of the drawer who altered it to thirty days and put it into circulation: Oa 
discovering the alteration, the holder, and the payee who had indorsed it, made an 
arrangement with the drawer, by which the payee gave security to the holder for 
half the amount of the bill, and the drawer gave security to the holder for the balance, 
and the bill was returned to the payee : The payee thereupon presented the bill to the 
drawee, without disclosing to him the alteration or the said arrangement with the 
drawer, and read it to him as it was altered, and the drawee said it was correct and 
should be paid. Held, that the drawee was bound by this acceptance. 

To render a promise void on the ground that the consideration thereof was the stifling - 
of a criminal prosecution, it is necessary that the promise should be made for gain, 
and not merely from motives of kindness and compassion. 


AssumpsiT on the following bill of exchange accepted by 
the defendant. ‘‘ New Bedford, March 7th, 1838. ‘Thirty 
days from date, value received, please pay to the order of 
Benj. C. Ward five hundred dollars at East Bridgewater Bank, 
and place the same to my account, and oblige yours, Wm. H. 
Crocker. To Mr. Seth Allen.” 

At the trial, the presiding judge refused to permit the bill to 
be given in evidence, until the plaintiff should explain an altera- 
tion therein, which was apparent on inspection. The plaintiff 
then introduced Eliphalet Cushman as a witness, who testified 
that the plaintiff presented the bill to the defendant, on the 23d of 
March, 1838, and read to him the first line of it, and asked him 
if it was right, and that the defendant said it was correct and 
should be paid; and that the plaintiff need not send it to the bank 
at Bridgewater, for collection, but that it should be paid at New 
Bedford : ‘That the plaintiff ‘‘ read the bill to the defendant as 
it now reads, and laid it down on a bench before him.” 

The bill was then read to the jury, and the plaintiff rested 
his case. 

The defendant contended that the plaintiff had practised a 
fraud upon him in procuring said acknowledgment and promise ; 
and also that the consideration of the transfer of the bill to the 
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plaintiff was, in part, the stifling of a criminal prosecution ; and 
the following facts wey stated by said Cushman, on his cross- 
examination by the defendant’s counsel. 

Said Cushman took the bill, on the 16th of March, 1838, in 
its present form, with the indorsement of the plaintiff’s 1ame 
thereon, and on the next day presented it to the plaintiff, and 
asked him if it was correct. ‘The plaintiff told him that the bill 
had been altered from three to thirty days, after he had indorsed 
it. The plaintiff and the witness then agreed to say nothing 
about the matter, till the witness should return from a short 
journey he was about to take. He returned on the 2lst of 
March, found Crocker, the drawer, and took him to the plain- 
tiff’s house, where the plaintiff told Crocker that the bill had 
been altered ; whereupon the plaintiff and Crocker went into a 
room by themselves, and the plaintiff soon returned, leaving 
Crocker behind, and told the witness that Crocker had ac- 
knowledged that the time had been altered in the bill, from three 
to thirty days. ‘The witness then told the plaintiff that he would 
not leave Crocker, until he had security ; but said nothing about 
an arrest. The plaintiff then went into the room where Crocker 
was, and soon returned and said he (the plaintiff) would be re- 
sponsible for the $500, until the next day, at 10 o’clock. At 
that hour, on the next day, the plaintiff, the witness, and Crock- 
er, came together, and after sundry proposals and offers by 
Crocker and the plaintiff, which the witness rejected, it was 
agreed that the plaintiff should give the witness a note for $250, 
and that Crocker should give him a draft on his brother Edward 
Crocker for $ 500, accepted by said Edward, and that the wit- 
ness should give up to the plaintiff the bill now in suit. This 
agreement was executed on the same day; and it was further 
agreed among the parties thereto that Wm. H. Crocker should 
not be exposed, and that nothing should be said about the alter- 
ation of the bill. The witness, during these negotiations, made 
no claim on the plaintiff as indorser of the bill, but considered 
him discharged by said alteration thereof. 

‘When the bill was carried to the defendant, as before men- 
tioned, the plaintiff and the witness called him out of his store 


OCTOBER TERM 1840. 55 


Ward v. Allen. 


ito a mechanic’s shop, but did not tell him for what purpose, 
nor say any thing to him about an alteration in the bill, or any 
thing that had taken place. The parties were together not more 
than two or three minutes; and the witness believed that the 
defendant did not take the bill into his hands. 

On reéxamination by the plaintiff’s counsel, the witness said 
that when the plaintiff gave him the $250 note, it was done to 
save Crocker from being exposed, and that the plaintiff might 
obtain pay from him of other demands. ‘The witness under- 
stood at the time, that the plaintiff was on other paper of Crock- 
er, and that Crocker made over to him, for his security, bills 
which Crocker had against several other persons. ‘The plain- 
tiff told the witness that he gave him the said note, ‘‘ that he 
might get his pay on his demands against Crocker, and to pre- 
vent him from being arrested.” 

The witness also said that it was after the plaintiff gave him 
the $250 note, and after the other papers were delivered, that it 
was agreed that it must be kept private ; but at the same inter 
view. He ‘‘ believed nothing had been said before about keep- 
ing it secret.”” Crocker left New Bedford on the 24th of 
March, 1838. On the 21st of March, the witness told one per- 
son, confidentially, of the alteration of the bill, and that person 
told ‘t to others, so that the witness heard of it several times be- 
fore ae obtained the $250 note, &c. The defendant, at this 
time was with Edward Crocker, and in the same shop with him, 
in New Bedford. 

Edward Crocker, brother of William H. Crocker, was called 
as a witness by the defendant, and testified that in conversations 
between the plaintiff and the witness, on the 25th and 26th of 
March, 1838, the plaintiff said that when the bill was presented 
to him by Cushman, it had been altered from three to thirty 
days, and that he gave the note for $250 to hush the matter ; 
and that Cushman threatened to prosecute Wm. H. Crocker. 
He further testified that he sold his stock in trade to the defend- 
ant immediately after the above mentioned affair of Wm. H. 
Crocker, and had since acted as the defendant’s clerk, and was 
not concerned in business with him: That the defendant is 
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brother-in-law of Wm. H. Crocker, but, as the witness believed, 
had never acted as clerk for him. 

It was proved or admitted, at the trial, that the plaintiff in- 
dorsed the bill now in suit for the accommodation of the drawer. 

The jury returned a verdict for the plaintiff, and the defend - 
ant moved for a new trial on the ground that the verdict was 
against law and evidence. 

Colby & Clifford, for the defendant. 

Eliot, for the plaintiff. 

Wipe, J. ‘This was an action of assumpsit against the de- 
fendant on his acceptance of a bill of exchange or draft, drawn 
by one Wm. H. Crocker in favor of the plaintiff; and on the 
evidence reported the jury returned a verdict for the plaintiff. 
The defendant thereupon moved for a new trial on the ground 
that the verdict was against the law and the evidence. 

In the first place, it has been argued that the defendant’s ac 
ceptance was fraudulently procured by the plaintiff; that the 
draft had been altered after it was indorsed by him, and that al- 
though he had knowledge of that fact, he did not disclose it to 
the defendant, as he was bound to do. 

It appears by the report of the evidence, that the draft was 
indorsed by the plaintiff for the accommodation of Crocker, and 
that it was afterwards altered by Crocker and transferred to one 
Eliphalet Cushman. This fraudulent alteration being discovered, 
Cushman demanded security of Crocker, which he agreed to 
give, and at his request the plaintiff gave his note to Cushman 
for the sum of ¢ 250—and:Crocker gave other security for the 
residue, and thereupon the altered draft was given up by Cush- 
man, and delivered to the plaintiff for his security. This was a 
new contract ; and the altered draft was equally valid in favor 
of the plaintiff, as a new draft of the same tenor would have 
been. ‘The plaintiff had been guilty of no fraud, and this new 
contract, being made on a good consideration, was clearly a 
good and legal contract. It was not vitiated by the previous 
fraudulent conduct of Crocker. And the plaintiff, we think, 
was under no obligation to disclose the fraud to the defendant. 
He certainly could not be prejudiced by the alteration. He 
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accepted the draft as altered, and is clearly bound by his ac- 
ceptance. Langton v. Lazarus, 5 Mees. & Welsb. 629. 
The alteration discharged the plaintiff from his lability to Cush- 
man, on the first contract, but it can have no effect on the sub- 
sequent contract between Crocker and the plaintiff. If that was 
a valid contract, the altered draft, when delivered to the plain- 
tiff, became a valid security, which the previous alteration would 
not vitiate. ‘The plaintiff therefore was not bound to disclose 
his knowledge of that fact to the defendant. 

The second ground of defence is, that the new contract be- 
tween the plaintiff and Crocker is void, the consideration being 
in part illegal, namely, for the compounding of a crime; and 
that the order on the defendant was given to the plaintiff on his 
agreement with Crocker not to prosecute him for the forgery. 

This ground of defence also, we think, is not maintained by 
the evidence. ‘There was no express agreement not to prose- 
cute ; and if a promise not to expose Crocker should be con- 
sidered as equivalent to an agreement not to prosecute him, that 
promise was made after the plaintiff had given his note to Cush- 
man and the draft had been delivered to the plaintiff for secu- 
rity. The promise of secrecy, therefore, whether right or 
wrong, legal or illegal, formed no part of the consideration of 
the contract in pursuance of which the draft on the defendant 
Was given. 

But if the promise had been made before the draft was given, 
ii would not vitiate the contract. ‘To render such a promise 
illegal, so as to vitiate a contract, it must appear to have been 
made for the sake of gain, and not merely from motives of kind- 
ness and compassion. 16 Mass. 94. 

Now it is very clear, from the report of the evidence, that the 
plaintiff did not promise secrecy under any expectation of gain. 
On the contrary, he agreed to incur a new responsibility for 
Crocker, and for his indemnity agreed to take very doubtful se- 
curity ; for, at the time, it could not have been known that the 
defendant would accept the draft. It is apparent, therefore, 
that the plaintiff did not promise secrecy for the sake of gain, 
but from motives of compassion. He might also have been in 
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duced to promise secrecy, by the expectation that by not ex- 
posing Crocker immediately, he might have a better chance to 
secure the other demands he held against him. But if the 
plaintiff acted under the influence of such a motive, it would not 
vitiate the contract. Nothing fraudulent or illegal has Leen 
proved against the plaintiff, and the defendant therefore is clear- 
ly liable on his acceptance. 
Judgment on the verdict. 


Wivuram Porter 2d. vs. Joun S. Tyzter & another. 


The maker and indorser of a note made payable to his own order is entitled to the same 
defence against a holder who receives it after it is overdue, that he would be allowed 
to make if the note had been payable to a third person or his order. 

The maker of a note, which was discounted by a bank, transferred to the bank, as mere 
collateral security, shares in an insurance company, by a conveyance absolute in form, 
and those shares were attached by a creditor of the bank, before the note fell due, 
and sold on execution after it fell due. Held, that a plaintiff, who teceived said note 
from the bank after it was overdue, could recover nothing in an action thereon 
against the maker, if said shares were, at the time they were so attached, of suffi- 
cient value to pay the note, though they were of less value than the amount of the 
note, when they were sold on execution. Held also, that in such action against the 
maker, he might give in evidence a copy of the execution on which such shares were 
sold by the creditor of the bank, without producing a copy of the judgment on which 
such execution issued. Held further, that a copy of the writ on which said shares 
were attached, and the return of the attachment, attested by the attaching officer, and 
Jeft with the secretary of the insurance company, was not admissible in evidence to 
prove the attachment or the time when it was made. 

‘Though a copy of a paper, not certified by the proper officer, is admitted in evidence, 
yet a new trial will not be granted for that cause, if the party afterwards produce a 
duly certified copy which is found to correspond with that which was admitted. 


AssuUMPSIT on a promissory note, dated February Ist, 1837, 
for $ 5000, payable to the defendants’ own order in eight months, 
and indorsed by them in blank. Before maturity, viz. September 
12th, 1837, $4000 were indorsed in part payment of the note. 
The note came into the hands of the plaintiff after it was over- 
due. 

From the report of Putnam, J. before whom the case was 
tried, it appeared that the plaintiff objected, that the defendants 
had barred themselves from making any defence on the ground 
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that the note came into the plaintiff’s hands as a dishonored 
paper, or overdue ; because it was a note payable to the de- 
fendants’ order and indorsed by them, and so tantamount to a 
note payable to bearer. But this objection was overruled. 

The defendants then proved that the Franklin Bank held this 
note. It was found by the cashier of that bank, on the 18th 
July, 1837, among the notes discounted, in an envelope con: 
taining these memoranda: ‘‘ Stock $5000. Feb. Ist, 8 ms.— 
$4000 indorsed Sep. 12—5 shs. Hancock Bank. 15 shs, 
Protection Ins. Co. 12 do. Jia Fayette Bank. See vote Sep. 
12, 1837 — Directors’ Records. See vote Feb. 10th, 1838.” 
The cashier explained the writing on the back of the envelope 
to mean, that the note had been discounted by the bank for 
$5000 ; that $4000 were indorsed 12th September ; that five 
shares of the Hancock Bank, 15 shares of the Protection In- 
surance Company and twelve shares of the La Fayette Bank 
were given by the defendants as collateral security for the pay- 
ment of the note. 

By the vote of February 10th, referred to in said envelope, 
the directors ordered the cashier to pass out the note to Elijah 
D. Harris. In a week or ten days after that vote was passed, a 
man who was not personally known to the cashier came to the 
bank for the note, which the cashier gave up to him, supposing 
that he (the cashier) was delivering it to the order of said E. D. 
Harris. The man paid to the cashier § 1000, in liabilities of 
the bank, and interest ; and the cashier gave him the note, and 
kept the collateral security in the bank. ‘ But the fifteen shares 
in the Protection Insurance Company were attached as the prop- 
erty of the bank, by Lemuel Brackett, a creditor of the bank, 
before the note was passed out of the bank to the supposed ver- 
bal direction or order of Harris. 

It appeared that the defendants had a general account with 
the bank, but that the stock before mentioned, as the cashier 
testified, was pledged or transferred specially towards the pay- 
ment of this note. 

In February, 1838, the La Fayette Bank shares were worth 
nothing : ‘The five shares in the Hancock Bank were before that 
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time applied towards the payment of the $4000 which were in- 
dorsed ; and the fifteen shares in the Protection Insurance Com- 
pany, at the time when they were attached, were worth from 
$380 to $90 a share, being more than sufficient to pay the 
amount then due on said note. But those shares afterwards 
fell greatly in value, and. in May, 1838, were actually sold for 
¢622°50. ‘The transfer of these fifteen shares to the bank by 
the defendants was absolute in form ; but it was testified by a 
witness, and there was other evidence tending to prove, that 
they were in fact put into the hands of the officers of the bank 
as collateral security for the payment of the note now in suit ; 
and the witness stated that the note and the collateral security — 
were to have been given up to the defendants, or their order, on 
settlement of the same ; and that the note was not to be separ- 
ated from the collateral security and given to any third person, 
unless with the consent of the defendants. 

There was evidence tending to show that the note was ob- 
tained by one Homer from the cashier, without the knowledge 
or consent of the defendants ; without the authority of E. D. 
Harris, and without the collateral security ; that Homer sold 
the note to one Howland ; and that this suit was brought by the 
authority or for the use of Howland. But the cashier testified 
expressly that he should not have delivered the note to the man 
who called and inquired for it, unless he had so conducted him- 
self as to induce him (the cashier) to suppose that the man was 
authorized by Harris to receive the note. 

Vhe defendants rested their defence on two grounds: Ist. 
That the plaintiff did not come honestly by the note, and could 
not maintain an action as the indorsee thereof. 2d. If he could 
maintain the action, yet as the note was dishonored when the bank 
passed it over, the defendants were entitled to make the same 
defence against the plaintiff which they could make if the suit 
were in the name of the Franklin Bank. 3d. That the bank 
had received the collateral security, viz. the fifteen shares in the 
Protection Insurance Company, and had suffered the same to 
be attached on mesne process and afterwards to be sold on ex- 
ecution in favor of said Brackett against the bank, which shares 
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were appropriated to the use of the bank, and were, when they 
were attached, worth more than enough to pay all the money 
due upon the note now in suit. 

The defendants offered in evidence a copy of the execution 
of Lemuel Brackett against Franklin Bank, dated May 9th, 
1838, and certified by C. A. Parker, Clerk, and by A. Ward, 
Esquire, chief justice, of the court of common pleas in Suffolk. 
This was admitted by the presiding judge, though the plaintiff 
objected thereto and insisted that a copy of the judgment, on 
which said execution issued, should be produced before said exe- 
cution could be admitted. The judge also admitted in evidence 
(the plaintiff objecting thereto) a copy of the officer’s return, on 
the original writ of said Brackett against said bank, that said 
fifteen shares in the Protection Insurance Company were at- 
tached on the 20th of September, 1837 —it being the paper 
which was left at said company’s office, and produced in court 
by 8. Wheeler, secretary of the company. 

The value of the shares, when they were sold and also when 
they were attached, was proved by the testimony of said 
Wheeler. 

IX. D. Harris was examined for the defendants on interroga- 
tories, and the plaintiff objected to two of the interrogatories, 
and answers, viz. ‘*‘ Whether or not did you intend to receive 
said note and collateral securities from said bank before you 
had acquainted the promisors with the arrangement, and obtained 
their consent? Answer. I didnot. That was a part of the 
condition. I did not know but that the promisors might raise 
objections to the payment of the note. 

‘¢ Whether or not would you have taken said note from said 
bank without the collateral security given therewith to secure the 
payment thereof, and without first obtaining the assent of the 
promisors to the arrangement? Answer. I should have not.” 

This objection was overruled. 

‘The jury were instructed, that inasmuch as the defendants 
admitted their signatures as promisors and indorsers, the plain- 
tiff, by the production of the note, made out a prima facie case, 
which was sufficient, unless rebutted by the defendants. That 
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if the plaintiff obtained possession of the note from the bank, 
through Howland and Homer, by fraud or mistake, then he was 
not to be considered by law as a lawful holder and was not enti- 
tled to maintain this action. But if the jury should find that the 
plaintiff was a legal holder, yet if they should be satisfied, upon 
the evidence, that the fifteen shares in the Protection Insurance 
Company were transferred by the defendants as collateral secu- 
rity for this note, and that the bank had suffered the same to be 
attached on mesne process and levied on execution by Brackett — 
against the bank, that the bank were not by law entitled to recov- 
er the note, if at the time of the attachment these shares were 
worth enough to pay the note; as the plaintiff had no better 
right to recover, than the bank would have if the suit were 
brought in the name of the bank ; it having been proved that the 
note was passed out of the bank after it became due and was 
dishonored. 

The verdict was for the defendants, and the plaitiff moved 
for a new trial because of the instructions aforesaid and of the 
admission of evidence as aforesaid, which, he submits, should 
have been rejected. 

Coffin, for the plaintiff. 

Page, for the defendants. 

Purnam, J. The case finds that the note, on which the ac- 
tion is brought, was received by the plaintiff from the bank, af- 
ter it was overdue and dishonored. But the plaintiff notwith- 
standing contended that inasmuch as the makers and the payees 
are the same persons, the defendants were not entitled to make 
the same defence to this action as they could legally have made 
against the bank. ‘This objection is of no validity. It has been 
the usage of the commercial world, for more than a century, to 
make negotiable paper in this form. ‘The case of Starke v. 
Cheesman, Carth. 509, was upon a bill of exchange drawn by 
the defendant upon himself, in 1692 ; and the declaration set 
forth that it was according to the custom of merchants. See also 
Chit. on Bills, (2d ed.) 26. Bayley on Bills, (1st Amer. 
ed.) 5. 

The verdict has affirmed, either that the plaintiff obtained the 
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note from the bank by fraud or mistake, and so, that he is not 
the lawful holder ; or that the defendants transferred 15 shares 
in the Protection Insurance Company to the bank, as collateral 
security for the note, and that the bank suffered the same to be 
attached on mesne process and levied on execution by a creditor 
against the bank — which shares were, at the time of the attach 
ment, worth enough to pay the amount then due on the note. 
And in either of those events, if the bank were plaintifis, they 
could not recover against the defendants. The charge to the 
jury, in this respect, was correct. And inasmuch as the plain- 
tiff took the note after it was overdue and dishonored, his right 
to recover is to be considered just as the bank’s right would be, 
if the bank were plaintiff. The charge, in that respect, was 
right. 

But it is contended for the plaintiff, that evidence was ad- 
mitted, which should have been rejected: To wit, that a copy 
of the execution in favor of Lemuel Brackett against the bank 
was admitted as evidence, which copy was certified by C. A. 
Parker, clerk, and also by Artemas Ward, Esq., chief justice 
of the court of common pleas, without the production of the 
judgment upon which the execution issued. 

If this were a suit between the bank and the purchaser of the 
shares in the insurance company, it might be competent for the 
bank to insist upon strict proof by the purchaser who claimed 
title to the shares. But so far as concerns the defendants, it is 
of no consequence how the bank sold the shares, or suffered 
them to be taken and sold. Whether the sale were legal or not, 
there has been a sale de facto. 'The bank has had the benefit 
of the property, and the defendants have been deprived of it. 
It would be no answer to the defendants’ claim for the bank to 
say, ‘‘it is true we have suffered your property, placed in our 
keeping as collateral security, to be taken and sold, but the pro- 
ceedings were irregular, and we might have avoided the sale, if 
we had pleased.”” ‘The defendants might well reply, ‘‘ you did 
not please to avoid the sale ; you have thus taker our property 
to pay your execution creditor.”” The execution and return 
were competent evidence between these parties, without a copy 
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of the judgment, which might be necessary as a part of the title, 
if the purchaser of the shares were contesting with the bank. 
Bul. N. P. 234. 1 Stark. Ev. 282. 

It was contended for the plaintiff, that the court erred in 
ruling that the value of the stock, when it was attached, should 
be the measure of the defendants’ allowance for the same in this 
action. But we do not think so. ‘The shares stood in the name 
of the bank. ‘The attachment and subsequent proceedings of 
Brackett against the bank—submitted to, as they were — 
should be considered as an appropriation of the defendants’ 
property without their assent, and without any notice to them. 
The bank, in thus misappropriating the collateral security, must 
oe considered as a wrongdoer from the time when it suffered the 
shares to be so incumbered and attached. 

It was also contended at the trial, that certain interrogatories 
to a witness were leading, and that the answers should be of 
course rejected. But it was too late to make that objection, at 
the trial. Ifit had been made at the proper time, the defend- 
ants might have varied their questions. Potter v. Leeds, 1 Pick. 
313. Allen v. Babcock, 15 Pick. 56. 

The value of the shares in the insurance company, at the 
time when they were attached, was proved by Wheeler, secre- 
tary of the company. But the time when the attachment was 
made was proved by the copy of the original writ of Brackett 
against the bank, which was left at the office of the insurance 
company by the attaching officer, and produced by said Whee- 
ler. And it was objected at the trial, that such copy was not 
competent evidence. And it is true that the best evidence 
would have been a copy of the original writ and return, certified 
by the clerk of the court to which it was returned. 

This is an objection of mere form. The defendants now 
produce a copy of the writ and return, certified by.the clerk, 
which agrees with that which was produced by Wheeler at the 
trial. If a new trial should be ordered, we should not open the 
whole cause, but, exercising a sound judicial discretion, should 
limit the inquiry to the time when the attachment was made. 
For if there was no mistake in regard to that, there should be 
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a judgment for the defendants. But we see that the time of the 
attachment would, upon a new trial, be fixed, by the evidence 
which is properly authenticated, to be the same which was 
proved at the trial by the officer’s copy produced by Wheeler. 
We therefore think that the cause ought not to be sent to a new 
trial on account of this objection. 

Upon consideration of the whole matter, we all think that 
judgment should be rendered for the defendants, according to 
the verdict. 


Marquis SHaw vs. Aaron MitcuHett & another. 


The crew of a ship, bound on a whaling voyage, signed the shipping paper, which 1s 
usual in such cases, and which contained this clause — ‘‘ if the crew or either of 
them is prevented, by sickness or death, from performing said voyage in said ship, 
he or they, so falling short, shall receive of his lay or share in proportion as the time 
served on board is to the whole time said ship is performing her voyage”: Eight 
months after the commencement of the voyage, a seaman joined the ship and signed 
said shipping paper, and was discharged five months before the voyage was termi- 
nated. At the time of his discharge, the master gave him an order on the owners, 
for ** the net amount of his share of oil, &c. according to his services on board said 
ship, agreeable to his contract specified on the shipping paper of said ship.” In an 
action by the seaman for his share of the oil, &c. obtained by said ship, in which he 
claimed the whole amount, as if he had performed the whole voyage, it was held that 
the defendants might prove, by parol evidence, that the plaintiff, when he was dis- 
charged from the ship, understood that he was to receive, and agreed to receive, such 
part of his lay or share, as his time of service bore tv the whole voyage — such evi- 
dence showing a new contract in no respect contradictory to that of the shipping 
paper. Held further, that the true construction of the order, drawn by the master, 
was, that the plaintiff should receive his share according to the terms of the ship- 
ping paper, during the time he served on board the ship, but not for the whole voyage, 
nor for the residue of the voyage, after he was discharged. 

Evidence of custom is admissible to explain an ambiguity in a written contract. 


AssumpsiT to recover of owners of the whaling ship, called 
the Mary Mitchell, the plaintiff’s lay or share of the oil and 
whalebone obtained by said ship and due to him as third mate. 

At the trial before the chief justice, it was agreed that the 
voyage commenced in July, 1835, and terminated in May, 
1838: That the plaintiff shipped at New Zealand, in March, 
1836, eight months after the voyage commenced, and was dis- 
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charged by the master, at his own request, at the Bay of Islands, 
in New Zealand, December 29th, 1837, being after the obtain- 
ing of oil was completed, and about five months before the ter- 
mination of the voyage by the arrival of the ship at Nantucket. 

It was also agreed that the plaintiff signed the shipping paper, 
at the time he entered, in March, 1836. The shipping paper 
was in the usual form prepared for those who shipped at Nan- 
tucket, and contemplated a voyage to be completed on the 
return of the ship to Nantucket. It was the same paper which 
was signed by the rest of the officers and men at Nantucket, and 
carried out in the ship. ‘The original was not to be found, but 
a duplicate was produced, which was agreed to be a true copy 
of that signed by the plaintiff, and in which was this clause : 
‘¢ Tf the crew, or either of them, is prevented by sickness or 
death from performing said voyage in said ship, he or they, so 
falling short, shall receive of his lay or share in proportion as 
the time served on board is to the whole time said ship is per- 
forming her voyage.’? ‘The share of the plaintiff was one six- 
tieth. 

The plaintiff also offered in evidence an order signed by the 
master, Samuel Joy, dated at Bay Islands, New Zealand, Dec. 
29th, 1837, addressed to Samuel B. Tuck, one of the defen- 
dants, and requesting him, on the arrival of the ship Mary 
Mitchell at Nantucket, to pay the plaintiff or his order, ‘* the 
net amount of his share of oil and whalebone, according to his 
services on board said ship, agreeable to his contract specified 
_on the shipping paper of said ship.” 

It appeared that the vessel had obtained about 300 barrels of 
oil before the plaintiff shipped, and that she obtained the whole | 
of the residue of her cargo of oil and bone, after he shipped 
and before he was discharged. : 

Upon these grounds, the plaintiff claimed to recover the net 
amount of one sixtieth of the earnings of the ship, obtained after 
the time of his shipment, without any deduction for the time 
that elapsed before he entered on board or after he had obtained 
a discharge by the voluntary act of the master. 

The defendants, on the contrary, contended that the plaintiff 
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was entitled to recover only such proportion of his lay as his 
time of actual service bore to that of the whole voyage ; and 
they paid $ 280 into court, under a rule of the court of common 
pleas. The question was, whether the plaintiff was entitled to 
more. | 

The defendants offered the depositions of the master, the 
cooper, and a boatsteerer of the ship ; and also the depositions 
of two other witnesses ""s to the custom of the trade. The 
general tendency of the evidence was to prove, Ist. That in 
point of fact when the plaintiff shipped, he agreed to take such 
part of his lay as his time of service should bear to that of the 
whole voyage, and that he should be discharged at any time on 
his request. 2d. That it is customary so to settle lays under 
such circumstances. 3d. That at the time of the plaintiff’s 
discharge, it was understood and will appear by the terms of the 
order which the master then gave him; by the circumstances, 
which then occurred between the plaintiff and the master, as 
testified by the latter ; and by the usage of the trade, in the like 
or analogous cases ; that a deduction ought to be made from the 
plaintiff’s lay for the time which elapsed between the time 
of his discharge and the termination of the voyage. 

This evidence was objected to. 

The counsel for the defendants contended, Ist. That the 
shipping paper signed by the plaintiff, though it showed his rank 
and determined his lay, did not show or provide for the mode 
or principle upon which his lay was to be adjusted in case of 
shipment after the commencement, and discharge before the 
termination of the voyage ; and that it was competent for the 
defendants to show, by parol evidence, the understanding and 
agreement of the parties, and the established custom of the 
business in relation to the principle of adjustment, in such case. 
2d. ‘That there was an ambiguity, in relation to the principle of 
adjustment, in the written contract ; and that parol evidence of 
agreement and custom was admissible to explain it. 3d. That 
at the time of the plaintiff’s discharge, he agreed to the princi- 
ple of adjustment contended for by the defendants, thereby 
waiving any previously existing contract. 
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The judge proposed to rule that all that part of the evidence 
offered, which tended to prove a parol agreement at the time of 
the shipment, and which would alter or vary the terms of the 
written agreement, and also any evidence of custom or usage, 
which had the same tendency were not admissible ; but that it 
was competent to prove an express or implied agreement, at the 
time of the discharge, that the plaintiff would, in consideration 
of such discharge, relinquish a part of the lay which would be 
due to him, by the terms of the written contract, if he had per- 
formed it. 

All the evidence being in writing, and contained in the ship- 
ping paper, the order, and the depositions enumerated, it was 
agreed by the parties to take a verdict for the plaintiff for a 
nominal sum by consent, subject to be altered, or amended and 
revised, so as to stand as a verdict for the defendants, according 
to the opinion of the whole court. Ist. The court will consider 
and determine what part of said evidence is admissible, and 
draw such inferences from that which is competent, as a jury 
ought to draw. 2d. The court will consider and decide wheth- 
er any, and if any, what deduction ought to be made from the 
plaintiff’s lay, by reason of any of the facts thus duly proved, 
and ascertain the rule by which the plaintiff’s lay should be 
computed. 

And it was agreed by the parties, that when the principle, 
upon which the plaintiff’s lay is to be computed, should be de- 
termined by the court, an assessor should be appointed by the 
court, unless agreed upon by the parties, to ascertain how much 
was due to the plaintiff at the time of the commencement of the 
suit. If it exceeds the amount of the sum paid into court, the — 
verdict was to be amended accordingly, and judgment rendered 
thereon for the plaintiff with costs. If the amount does not ex- 
ceed the sum paid into court, the verdict was to be amended and 
revised, so as to stand as a verdict for the defendants, and judg- 
ment rendered thereon with costs. 

Coffin, for the plaintiff. The plaintiff claims on his contract 
of shipment, under which he is entitled to ,;th of the net pro- 
ceeds of the voyage. There was no provision in that contract 
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for a pro rata payment, except where the seaman should be pre- 
vented ‘‘by sickness or death” from performing the whole 
voyage, and it cannot be contradicted or varied by parol evi- 
dence. Peisch v. Dickson, 1 Mason, 10. Parkhurst v. Van 
Cortlandt, 1 Johns. Ch. 273. Stevens v. Cooper, 1 Johns. Ch. 
429. Clarke v. Russel, 3 Dall. 424. Mc Kinney v. Leacock, 
18. & R. 27. Gilpins v. Consequa, Peters C. C. 85. | 

Colby, for the defendants. ‘The plaintiff cannot, by virtue 
of the shipping paper, recover the amount which he demands. 
His special case is not provided for in that paper, which, at 
most, contains only part of his agreement with the defendants. 
Parol evidence was therefore admissible to show the additional 
- agreement between the parties at the time of the plaintiff’s dis- 
charge from the ship. Munroe v. Perkins, 9 Pick. 303. 
Richardson v, Hooper, 13 Pick. 446. Mill Dam Foundery v. 
Hovey, 21 Pick. 417. Jeffery v. Walton, 1 Stark. R. 267. 

The extrinsic facts of the case raised a latent ambiguity in 

the shipping paper, which the defendants might well explain by 
parol evidence — particularly by evidence of the custom in like 
eases. 3 Stark. Ev. 1002, note (s). Cutter v. Powell, 6 
T. R. 320. Bradley v. Washington §c. Steam Packet Co. 
13 Pet.89. 1 Phil. Ins. (1st ed.) 15-18. 2 Stark. Ev. 450, 
454. 
Wipe, J. We think it very clear that the parol evidence, 
so far as it related to the plaintiff’s agreement at the time of his 
discharge from the ship, was rightly admitted at the trial. This 
evidence is in no respect contradictory to the written contract. 
It is evidence of a new contract, made on a good consideration, 
and is binding on the parties. 

On the written contract, no action can be maintained, as it has 
not been performed on the part of the plaintiff. He shipped 
eight months after the voyage commenced, and was discharged 
four or five months before it terminated. The parol agreement, 
therefore, as to his discharge, is essentially necessary to the 
maintenance of the action. But if it were otherwise, the parol 
evidence does not contradict mm any respect, the written contract. 
It proves a subsequent contract, and whether that is or is not 
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conformable to the contract made when the plaintiff signed the 
shipping paper, is immaterial. As to the proof of a custom to 
settle lays according to the terms of the parol agreement, that 
was undoubtedly admissible to explain any ambiguity, if there 
were any, as to the principle of adjustment. ‘That evidence, 
however, was offered for the purpose of explaining an ambiguity 
in the written contract, and is not necessary to aid the construc- 
tion of the parol agreement, the proof of which is sufficient 
without any evidence of custom. ‘The master’s order on the 
defendants was to pay to the plaintiff the net amount of his 
share according to his services on board the ship, agreeably to 
his contract specified in the shipping paper. ‘The meaning and 
construction of this order are sufficiently clear. The plaintiff 
was to receive his share according to the terms of the shipping 
paper, during the time he served on board the ship, but certainly 
not for the whole voyage, nor for the residue of the voyage after 
he was discharged. He is entitled to his lay in proportion as 
his time of service bears to that of the whole voyage. Ac- 
cording to the agreement of the parties, an assessor is to be 
appointed to compute the plaintiff ’s claim, on this principle. 


Greorce H. Kempton & others vs. Asa Swirt & another. 


Under a license to sel] all the real estate of an intestate, his administratrix sold, and by 
deed conveyed, ‘* the residue of the deceased’s dwellinghouse that was not set off to 
his widow as dower in said estate ; reference always being had to the returns and 
bounds of the widow’s thirds for a particular description of the bounds of the premi- 
ses.’? Held, that the reversion of the estate assigned to the widow as dower did not 
pass by said deed. 


Writ of entry to recover a tract of land in Fairhaven. The 
parties submitted the case to the court on the following facts: 

In the year 1806, Charles Church, the ancestor of the de- 
mandants, being seized in fee of a certain estate, of which the 
demanded premises are part, died intestate. His estate was 
insolvent, and the usual proceedings for settling insolvent estates 
were had. His widow, Keturah Church, was duly appointed 
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administratrix, and administered upon the estate. ‘The real es- 
tate was appraised at $ 2095, of which one third was assigned 
to the widow as her dower. ‘The assignment of dower by the » 
commissioners was thus: ‘* We set off to Keturah Church, 
widow of said deceased, the lower part of the said deceased’s 
dwellinghouse, with the front chamber and entry way to pass to 
said chamber, and one half of the garret, the west half over said 
front chamber, with two third parts of the cellar in said house, 
and th2 kitchen, and a privilege to the well of water at all times 
to use, reserving to whomsoever may improve the residue of 
said house to use the oven and well of water and to pass 
through said kitchen ; all which we appraised at $ 698.” 

On the 8th of September, 1806, said administratrix petitioned 
the court of common pleas for liberty to sell the whole of the 
deceased’s real estate, for the purpose of paying his debts ; and 
a license to sell the whole was duly granted. In pursuance of 
that authority, the administratrix made sale of real estate of said 
deceased, in Feb. 1807, to one Joseph Howland, and in her 
deed of conveyance to him, the description of the property sold 
was this: ‘‘ ‘I'he residue of the deceased’s dwellinghouse that 
was not set off to his widow as her power of thirds in said es- 
tate. Itis the whole of the privileges in the said house, well 
and yards about said house, that was not set off to said widow, 
reference always being had to the returns and bounds of the said 
widow’s thirds for a particular description of bounds of the 
premises.” 

On the 24th of February, 1807, said Joseph Howland recon 
veyed the same premises to said Keturah Church, and the con- 
sideration in both deeds was $280. Said Keturah occupied 
the whole estate until her decease in 1837. In 1838, Asa 
Swift, one of the tenants, was appointed administrator de bonis 
non on the estate of said Charles Church, and by virtue of a 
license from the probate court, duly sold and conveyed a por- 
tion of the said deceased’s estate, to the other tenant, Deborah 
H. Wayman. The deed from A. Swift to D. H. Wayman de 
scribed the estate thereby conveyed as ‘‘ being all the remainder 
of the real estate of said Charles Church, to wit, all that part of 
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the real estate which was set off to Keturah Church, widow of 
the said Charles, for her dower, and is the lower part of the said 
deceased’s dwellinghouse, with the front chamber and entry way 
to pass to said chamber, and one half of the garret, the west 
half over said chamber, with two thirds of the cellar in said 
house, and the kitchen and a privilege to the well of water.” 

The proceeds of said sale were duly accounted for, by said 
Swift, at the probate court, and applied towards the payiment of 
the debts of said Charles Church. ‘The said Swift has dis- 
claimed all title to the demanded premises, and the other tenant, 
Deborah H. Wayman, is in occupation thereof claiming under 
said deed of said Swift. The demandants are the legal heirs 
of both said Charles and said Keturah Church. 

Judgment to be rendered for the demandants if the deed of 
Keturah Church to Joseph Howland conveyed the demanded 
premises, to wit, the reversion of the premises set off as dower 
to said Keturah; otherwise, the demandants to be nonsuit. 

Colby § Clifford, for the demandants. The case of Lever- 
ett v. Armstrong, 15 Mass. 26, supports the demandants’ claim. 
Exceptions in a deed conveying land are to be taken most favor- 
ably for the grantee. Jackson v. Hudson, 3 Johns. 375. Mar- 
shall v. Niles, 8 Connect. 369. In Symmes v.-Drew, 21 Pick. 
278, which will be relied on by the tenants, the administratrix 
was not licensed, as in this case, to sell the whole of the intes- 
tate’s real estate. 

Page, (W. Baylies was with him,) for the tenants. ‘The 
case of Symmes v. Drew, 21 Pick. 278, is decisive of the case 
at bar. ‘The reversion could not be sold under the license 
granted to the administratrix. A special license for that pur- 
pose was required by St. 1784, c. 2. Besides, the description 
of the estate conveyed by the administratrix, instead of including 
the reversion, expressly excludes that part of the estate which 
had been set off as dower. 

Witpe, J. The demandants are the heirs of Charles 
Church, the former owner of the demanded premises, and of 
Keturah Church his widow, and are entitled to recover, unless 
the tenant Deborah H. Wayman has derived a good title to the 
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premises under the deed to her from the other tenant Asa Swift, 
administrator de bonis non on the estate of the said Charles 
Church. And it is admitted that her title is valid, unless the 
premises were by a previous deed conveyed by the said Keturah, 
administratrix on the said Charles Church’s estate, to one Jcseph 
Howland. By that deed the said Church’s real estate was con- 
veyed, and ‘‘ the residue of the deceased’s dwellinghouse that 
was not set off to his widow as her power of thirds in said es- 
tate ; it is the whole of the privileges in the said house, well aad 
yard, that was not set off to said widow, reference always being 
had to the returns and bounds of the widow’s thirds for a partic- 
ular description of the bounds of the premises.”? By this de- 
scription it is very clear that the reversion of the estate which 
had been before assigned to the widow did not pass. It is true 
that an exception in a deed, when expressed in doubtful terms, 
is to be construed most favorably to the grantee. But the de- 
scription of the land conveyed by the deed in question is per- 
fectly clear, and can admit of but one construction. The land 
conveyed is expressly bounded by the bounds of the widow’s 
thirds. This reference to boundaries conclusively excludes any 
right or interest in the widow’s thirds. 

There is another defect in the demandant’s title, which con- 
firms, if any confirmation be necessary, the construction we give 
to the said deed. By St. 1784, c. 2, it was provided that the 
housing and lands assigned to the widow of an insolvent debtor 
should be sold at the expiration of her term, and be distributed 
among his creditors, unless the reversion should be sold by 
the executor or administrator, and distributed with the other es- 
tate, which the judge might order if he saw fit, upon applica- 
tion therefor. 

No application was made to the judge of probate for license 
to sell the reversion in the demanded premises, and no order to 
that effect was by him made. The administratrix, therefore, 
was not authorized to make sale of the reversion, and it is mani- 
fest, by the language of the deed, that she never intended to 
make any such sale. | 

The estate assigned to her was regularly sold, after the exp- 
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ration of her term, by the administrator de bonis non, to Deborah 
H. Wayman, the tenant ; and her title under that conveyance is 
unquestionably valid. 

Demandants nonsuit. 


Puito Stevens & another vs. Peter F. Ewer & another. 


As this court has not prescribed any device or inscription as a test of the authenticity 
of its seal, any seal affixed by the clerk, as the seal of the court, is to be so consid- 
ered. 

It is immaterial whether a blank writ be signed by the clerk, or his signature be annex- 
ed thereto by his order ; and when the clerk’s name is so annexed to a writ, the legal 
presumption is, that it was affixed by his order. 

Hence a writ, to which the clerk’s name is annexed by wafer, will not be dismissed on 
motion. If the defendant, in such case, would avoid the writ, on the ground that the 
signature of the clerk was not properly on the writ, he should deny it by a plea in 
abatement which may be traversed, and thus an issue on the fact be joined and tried. 


Turis was a writ of scire facias, made returnable to this court, 
and entered at the November term, 1839. The action was con- 
tinued to the succeeding April term, when the defendants moved 
that the writ should -be dismissed, because it was not duly signed 
and sealed by the clerk of this court, before it was served and 
returned. ‘The judge, who held the court when this motion was 
made, reported that it appeared, upon inspection of the writ, 
that the name of the clerk had ‘‘ been cut from some other pa- 
per and annexed to the bottom of this by wafers”’: That it 
could be proved by parol evidence, if admissible, ‘‘ that the 
name of the clerk, and the seal, were taken from another origin- 
al writ issued by the clerk, and annexed to this by the attorney 
who filled the writ: That said attorney, being in want of a writ 
of scire facias, applied to the clerk for a blank, and the clerk, 
not having one at hand, authorized the attorney to take the name 
and seal from another writ, and annex them to a blank sheet to 
be used as a scire facias ; and that, in pursuance of this authori- 
ty, the attorney took the name and seal of another original writ, 
and annexed them to the present one.”’ | 

It was agreed by the parties that if there was‘ not sufficient 
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legal ground for dismissing the writ, the defendants should be 
defaulted, and judgment be entered for the plaintiffs. 

Coffin, for the defendants. 

Eliot, for the plaintiffs. 

Witpe, J. To the allowance of this motion two objections 
have been made. ‘The first is, that the motion comes too late, 
and should have been made at the first term. And secondly, 
that nothing erroneous or irregular appears on the face of the 
writ, to sustain the motion ; and the plaintiffs’ counsel offered to 
prove, if parol proof were admissible or necessary, that in fact 
the writ was, before it was served, duly signed and sealed by 
the clerk of the court, as the law requires. 

In support of the first objection, the plaintiffs’ counsel rely on 
the case of Ripley v. Warren, 2 Pick. 592, in which it was 
decided, that ‘‘ all irregularities in process must be taken advan- 
tage of by motion or plea in abatement, in the first stage of the 
process.”” Whether this decision would apply to a case where 
the writ had not been duly signed by the clerk, is a question 
which it is not necessary to consider ; because we are of opin- 
ion that nothing irregular appears on the face of the writ, to 
support the motion. 

The writ appears to be sealed as all other writs have been, in 
this county. The court has not required that the authenticity of 
its seal should be tested by any device or inscription ; any seal, 
therefore, affixed by the clerk to the writ, as the seal of the 
court, is to be so considered. ‘l'o decide otherwise would be pro- 
ductive of great mischief and injustice. So, as to the signature 
of the clerk, that appears to be genuine ; and it is immaterial 
whether a blank writ be signed by the clerk, or his signature be 
annexed thereto by his order. ‘That the clerk’s name was an- 
nexed by his order before service is to be presumed, and cannot 
be contested except by plea denying the fact, which the plaintiffs 
might traverse, and thus it might be put in issue and tried. 

Motion to dismiss the writ overruled, and defendants defarited. 
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Joun W. Butts vs. Nancy Dean, Administratrix. 


When a debtor gives his negotiable note to his creditor for a debt due on simple con- 
tract, the legal presumption is that the note is received in payment ; but this pre- 
sumption may be controlled by evidence that such was not the intent of the parties. 

Where one, who was indebted on a balance of account, procured a third person to give 
the creditor a bond with condition that the debtor should pay the debt within a speci- 
fied time, and the debtor, a few days afterwards, gave his negotiable note to the credi- 
tor for the amount of said debt, payable at the time mentioned in the condition of the 
bond, and antedated the note so as to correspond with the date of the bond ; and the 
creditor at the same time gave the debtor a receipt purporting that he had received a 
due bill ‘‘ for balance of account to date ’’; it was held that the note was not intend- 
ed as payment of the original debt, within the condition of the bond, and that, as the 
note was not paid according to its tenor, the obligor was liable on his bond. ~ 


Dest on a bond, dated April 10th, 1837, given to the plain- 
tiff, by the defendant’s intestate, Daniel Dean, in the sum of 
$2105:11. The condition of the bond recited that John W. 
D. Hall was indebted to the obligee (the plaintiff) in the afore- 
said sum of $2105-11, and concluded thus: ‘‘ Now if the said 
Hall shall well and truly pay or cause to be paid to the said Butts, 
his executors, &c. the said sum, within eighteen months, then this 
obligation is to be void ; otherwise, it shall remain in force.” 

From the report of the chief justice, before whom the case 
was tried, it appeared that the execution of the bond was duly 
proved, and that the defence relied upon was performance of the 
condition thereof by the payment of the debt by Hall, within 
the time in said condition mentioned. ‘The grounds of this de- 
fence were stated to be, that the debt, to secure which the bond 
was given, was a balance of account due from said Hall, who 
resided in Taunton, to the plaintiff, who resided in Providence, 
R. I. ; that a few days after the bond was given, Hall went to 
Providence, and gave his own negotiable promissory note to the 
plaintiff for the amount secured by said bond ; which operated as 
a payment and discharge of the simple contract, for collateral 
security whereof the bond was given. 

The defendant called said Hall as a witness ; and he testified 
that said bond was given by the intestate, as collateral security 
as aforesaid, and that he (Hall) soon after went to Providence 
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and gave his note payable to the plaintiff, or order, for the sum 
of $2105-11, that being the sum which he then owed the plain- 
tiff on account ; that said note was, at the suggestion of the plain- 
tiff, dated April 10th, 1837, to correspond with the date of the 
bond; that a receipt was given by the plaintiff, and that the note 
had not been taken up, nor any payment made on it. 

The plaintiff produced said note in court, and it appeared not 
to have been indorsed. Said receipt was also produced by said 
Hall, and it purported that the plaintiff had received a due bill 
for $ 2105°11, payable in eighteen months, for balance of ac- 
count to date. 

Said Hall, on cross-examination, testified that he had pro- 
posed to give the plaintiff security for his debt; that the bond 
was written in Taunton, and sent to the intestate at Raynham, 
to be executed ; and that he (Hall) was present when the bond 
was given, and brought and delivered it the plaintiff. 

This being the whole evidence, the chief justice was of opin- 
1on that the case turned wholly upon questions of law and of 
presumption from the facts testified and not contested: 1. What 
is the construction of the bond? 2. Whether the legal effect 
of the alleged payment by note is to be determined by the law 
of Rhode Island or of this Commonwealth? 3. In either case, 
whether, by any presumption of law or fact, the alleged payment 
by negotiable note is such a satisfaction and discharge of the 
debt mentioned in the condition of the bond, as amounts to 
performance of that condition ? 

Whereupon a verdict was taken for the plaintiff, by consent, 
subject to the opinion of the court upon these questions, and 
upon the general question whether the plaintiff be entitled to 
recover. 

The court were also to inquire into the law of Rhode Island 
on the subject, if necessary ; and also to draw all such inferen- 
ces of fact, from the evidence, as a jury would be authorized 
snd bound to draw from the same. If, in the opinion of the 
court, the plaintiff be entitled to recover, judgment to be enter- 
ed accordingly ; otherwise, the verdict to be set aside and the 
plaintiff to become nonsuit. 


78 BRISTOL, PLYMOUTH, &c. 


Butts ». Dean, Adiministratrix. 


Pratt, for the defendant. ‘The bond was given as collateral 
security for a debt from Hall to the plaintiff. Whatever would 
discharge Hall’s simple contract debt would fulfil the condition 
of the bond and discharge the surety. By our law, Hall’s 
giving the plaintiff a negotiable note was a payment of that debt. 
Thacher v. Dinsmore, 5 Mass. 302. Whitcomb v. Williams, 
4 Pick. 228. Wood v. Bodwell, 12 Pick. 268. Descadillas 
v. Harris, 8 Greenl. 298. The character of the debt was 
changed by the giving of the note, and the surety was thereby 
discharged. Rathbone v. Warren, 10 Johns. 587. 

The case against this defendant is to be governed by the laws 
of this Commonwealth, however it might be if the suit were 
against Hall on his simple contract. ‘The law of Rhode Island, 
however, is the same as ours, on the subject of a negotiable note 
being payment of a simple contract debt. 

Holmes, for the plaintiff. A negotiable note, taken for a debt 
due on simple contract, is only presumptive evidence that it is 
received in payment ; and, like other presumptions, it may be 
controlled by the agreement of the parties. The circumstances 
of this case are wholly inconsistent with the presumption that 
the parties intended that the note should be payment of the debt 
on account, and that the security, obtained but a few days be- 
fore, should be vacated. Maneely v. M°Gee, 6 Mass. 146. 

The condition of the bond can be performed only by actual 
payment ; as in case of a mortgage with condition that a certain 
sum shall be paid. Cary v. Prentiss, 7 Mass. 63. Davis v. 
Maynard, 9 Mass. 242. 

Wipe, J. This case turns on a single question, namely, 
whether the debt due to the plaintiff, and which was secured by 
the bond, in which the defendant’s intestate became bound as a 
surety, has been paid by the principal debtor. And we think it 
immaterial whether this question is to be decided by the law of 
Rkode Island, or of this Commonwealth. 

By the report of the evidence it appears, that within a few 
days after the bond in suit was given, Hall, the principal debtor, 
gave his own negotiable promissory note of hand to the plaintiff 
for the amount of the debt due and secured by the bond, and at 
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the same time the plaintiff gave him a receipt for the note for 
balance of account to that date. 

‘The defendant’s counsel contends that this note is to be con- 
sidered as a payment and discharge of the preéxisting debt; and, 
according to the law of Massachusetts, such is the presumption, 
unless it can be made to appear that it was not so intended hy 
the parties. But this, we think, has been made to appear very 
clearly by the evidence reported. ‘The note was given but a 
few days after the plaintiff had obtained security for his debt Ly 
the bond in question ; the note was antedated so as to corre- 
spond with the date of the bond, as it corresponds with the 
condition of the bond, both as to the amount of the debt and the 
time of payment. Now it is impossible to imagine that the 
plaintiff, immediately after having obtained security for his debt, 
should have intended to discharge it, and trust to the credit of 
his debtor. And so it must have been understood by Hall, the 
debtor ; for he consented to the antedating of the note, which 
plainly indicated the plaintiff’s intention of relying on his bond 
for his security. These circumstances are abundantly sufficient — 
to ascertain the intention of the parties to the note, and to rebut 
the presumption of payment. ‘This presumption and the facts 
proved are irreconcilable. ‘The evidence of intention, although 
circumstantial, is entirely satisfactory. 

There is nothing in the language of the plaintiff’s receipt 
which favors the presumption that the note was received in pay- 
- ment of the preéxisting debt. It was given “for balance of ac- 
count,”’ not in payment of the debt. The receipt was given as 
evidence of the settlement of the account, and no further infer- 
ence can reasonably be drawn from it. 

Upon the whole evidence, therefore, we are of gpinion that 
the note of hand was not given in payment of the debt secured 
by the bond, and consequently that the plaintiff is entitled to 
judgment. 

Judgment on the verdict. 
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JoHN SARGENT vs. ASA PEIRCE. 


Under St. 1822, c. 93, § 7, which directs that notice of an attachment of a pew shall 
be given in writing, by the attaching officer, to the clerk of the parish or society 
holding the house in which the pew is situated —if a person owns more than one 
pew in the same house, an attested copy of the writ merely, without the return there- 
on, given by such officer to such clerk, is no notice as to what pew of such person 
the officer has attached. 

A judgment creditor cannot acquire title to a pew on which his execution is levied, un- 
less the execution itself is recorded, as well as the officer’s return thereon. 


Writ of entry to recover a pew in the North Christian Meet- 
inghouse in New Bedford. 

The parties agreed the following facts: Ichabod Handy, 
being the owner of several pews in said house, mortgaged the 
pew in question, on the 19th of January, 1835, to the de- 
mandant, to secure payment of $171°61, in six months. ‘The 
mortgage was duly recorded by the parish clerk, January 31st, 
1835, and by the town clerk, January 23d, 1836. The de- 
mandant took possession of the pew, June 26, 1835, and de- 
mised it to a third person; and on the 2d of August, 1837, 
took possession, in due form, for condition broken, and for fore- 
closure. 

The tenant claims said pew by virtue of a supposed attach- 
ment and levy of execution. On the 27th of December, 1834, 
he sued out, and put into an officer’s hands, a writ against 
Handy, with directions thereon to make a private attachment of 
all Handy’s property in the officer’s precinct. The officer re- 
turned thereon that he had attached all said Handy’s real estate 
in the county of Bristol, and that he gave an attested copy of 
the writ, inghand, to William H. Stowell. Stowell was the 
tlerk of the parish, but the paper, purporting to be a copy of 
the writ, thus left with him, did not contain the instructions to 
the officer, nor the officer’s return ; and the plaintiff’s name was 
written ** Asa Prince.”? The indorsement, however, on the 
back of the copy was correct — ‘‘ copy of a writ Asa Peirce 
vs. Ichabod Handy.” No other notice of the attachment was 
given. Said Peirce recovered judgment in said action, at the 
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June term, 1835, of the court of common pleas. Within thirty 
days after judgment, the execution was levied on the said pew, 
in due form, and on the 11th of July, 1835, the appraisers’ and 
officer’s return were recorded by the parish clerk, and on the 
14th of September, 1835, by the town clerk; but the execu- 
tion itself was never recorded. ‘The execution was, in due 
time, returned to the court from which it issued. 

Judgment to be rendered for tenant, or for demandant, ac- 
cording to the opinion of the court as to the title to the pew. 

Page, for the demandant. 

Colby, for the tenant. 

Wipe, J. ach party in this case claims title under one 
Ichabod Handy, the original owner of the pew demanded. The 
pew was mortgaged to the demandant the 19th of January, 
1835, and the deed was afterwards recorded, and actual posses- 
sion of the pew was taken by the demandant, on the 26th of the 
June following. ‘The tenant claims under a previous attachment 
and a subsequent levy of an execution; so that the case de- 
pends on the validity of said attachment and levy. 

By the 7th section of St. 1822, c. 93, it is provided, that 
*¢ whenever a pew shall be attached or taken in execution, no- 
tice thereof shall be given in writing, by the attaching officer, 
to the clerk of the parish or religious society holding the church 
or meetinghouse, in which such pew is situated, or left at his 
dwellinghouse or usual place of abode.’? The only notice 
given of the tenant’s attachment was an attested copy of the 
writ. ‘There was no copy of the officer’s return. There was 
therefore no notice as to what pew the officer had attached ; and 
it is admitted that Handy owned more than one pew in the 
same meetinghouse. ‘This we consider altogether an_insuf- 
ficient notice of the attachment. Neither the clerk, nor any 
party, was bound to inquire of the officer ; and without such 
inquiry, it could not be ascertained what pew was attached. 
There was a mistake in the copy as to the plaintiff’s name ; 
but, without relying on that mistake, we think it clear that the 
notice was insufficient. 

And we think it equally clear, that there has been no sufficient 

VOL. II. 6 


82 BRISTOL, PLYMOUTH, &c. 


Sargent v. Peirce. 


record of the execution and the levy.. By St. 1795, c. 53, 
'§ 1, all pews and rights in houses of public worship are declared 
to be real estate ; and by the second section, it is provided, 
that all deeds and conveyances of, and executions extended on, 
such pews and rights, may be recorded by the clerk of the 
town wherein the same are situated, and being so recorded, shall 
have the same effect in law, as if the same had been recorded 
in the registry of deeds. By St. 1831, c. 59, the provision 
is that all executions, and the returns thereon, levied on pews, 
or rights of seat, in any house of public worship owned by any 
parish or religious society, may be registered in the records of 
such society or proprietors. 

By these statutes, all conveyances of pews and executions 
extended thereon, duly recorded by the clerk of any town, or 
registered in the records of the parish or religious society to 
which the house of public worship belongs, are to have the same 
effect as if the same were recorded in the registry of deeds. In 
the present case, the execution has never been recorded, which 
is a fatal defect in the tenant’s title. Every thing essential to a 
statute title must appear of record. If, therefore, there were 
no legal objection to the validity of the attachment, still the 
tenant’s title would be essentially defective. 

Judgment for the demandant 
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Setu WILuIAMS vs. JONATHAN INGELL. 


An entry in the books of the proprietors of common lands, was thus: ‘ Aug. 13, 
1742. At the request of W. is granted to the right originally P.’s, half an acre of 
land on the ten acre division, between said W.’s house and G.’s orchard.”? A subse- 
quent entry in said books, under date of November 6, 1752, was thus: ‘¢ Took an 
account of the lands that W. had granted and laid out on the purchased rights he 
owns and what lands he bought by deed.’? At the close of this entry, after a de- 
scription of other lands, was added —‘‘ Ten acre division, Aug. 13, 1742, on P.’s 
right, between his house and G.’s orchard, 80 rods.” — By a vote of the same pro- 
prietors, passed in 1736, a certain committee was empowered to allot the ten acre 
division to the’ several grantees. 

Held, that the entry of November, 1752, furnished evidence that the original grant was 
to W. in his own right. 

Held, that the vote of 1736 did not render any act of the committee necessary in order 

_ to vest in the original grantee the title to any parcel of land, so defined by metes and 
bounds, &c. in the original grant, as to identify such parcel: Held further, that the 
description of the half acre lot, in the original grant of 1742, was so definite, that, if 
it did not exceed what was intended to pass for half an acre, by the scale of admeas- 
urement then adopted, a jury might, and probably ought to find that it was intended, 
without the further act of a locating committee, to enure to the grantee as a grant of 
the whole parcel within the limits described, and vested the estate in him. 


_ Writ of entry to recover a small parcel of land in Taunton. 
The demandant counted on his own seizin and a disseizin by the 
tenant. 

At the trial before the chief justice, the demandant relied on 
a grant, from the original proprietors of the township of Taun- 
ton, to his great-grandfather, Samuel Williams, and a transmis- 
sion of the title by devise, descent, and grant, to himself. To 
prove said grant to said Samuel, an entry in the books of said 
proprietors, Vol. II. p. 231, bearing date August 13th, 1742, 
was produced in evidence by the demandant, in these words : 
*¢ At the request of Samuel Williams, Esq. granted to the 
rights originally William Phillips’ half an acre of land on the 
ten acre division ; the said half acre to lay on the westerly side 
of the great river adjoining to the easterly side of the highway 
that leads from the weir bridge to the, dwellinghouse of EIna- 
than Thrasher, and lieth between said Williams’ dwellinghouse 
and Thomas Gilbert’s orchard.” 


As it was considered, in a former action respecting this land, 
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21 Pick. 288, that said entry only proved, if any proof of grant 
at all, a grant made at the request of Samuel Williams, and not 
to him, the demandant produced another entry in said books, of 
the date of November 6th, 1752, as follows: ‘‘ Took an account 
of the lands that Major Samuel Williams had granted and laid 
out on the purchased rights he owns and what land he bought 
by deed.” Five different parcels of land are then mentioned, 
amounting to 102 acres, 137 rods and 14 feet. In said account 
there is also a debit of account against said Williams, in these 
words: ‘* Ten acre division, Aug. 13th, 1742, on Phillips’s 
right, between his house and Gilbert’s orchard, 80 rods.” 

The tenant then gave in evidence the votes of the original 
proprietors, passed on the 30th of August, 1736, under which 
the ten acre division was directed to be made, which votes 
showed that the location was to be made by the committee 
therein mentioned and a surveyor, and a return of each grant or 
_ allotment was to be made by such committee, or a majority of 
them, to be recorded in the proprietors’ books. 

No evidence was offered of any return by said committee in 
relation to said 80 rods of land between the weir bridge and 
Gilbert’s orchard. 

The demandant gave in evidence the will of Samuel Williams, 
dated in 1764, by which he made his son Seth Williams his 
residuary devisee ; also the will of Seth Williams, made in 
April, 1804, by which his son Nathaniel Williams was made 
residuary devisee. Said wills were broad enough to pass such 
real estate, not specifically devised, as the devisors died seized 
of, but contained no description embracing the land demanded in 
this suit. 

Said Nathaniel Williams died intestate, and the demandant is 
his son and one of his heirs at law. The other heirs of said 
Nathaniel conveyed their rights in his estate to the demandant. 

No evidence was given to prove that either said Samuel Wil 
liams, Seth Williams ot Nathaniel Williams, was ever in pos 
session of the demanded premises. 

The tenant’s counsel denied that the demandant’s evidence 
proved any title in himself, and, for another ground of defence, 
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offered evidence (which is stated in the opinion of the court) 
to disprove the seizin of the demandant, by proving a seizin in 
Jonathan Ingell, the tenant’s father. 

A verdict was taken for the tenant, by consent, which was to 
be set aside and a new trial granted, if the whole court should 
be of opinion that the evidence proves a title in the demand- 
ant’s ancestor, Samuel Williams, and that it was regularly trans- 
mitted to the demandant, and that the evidence offered by the 
tenant does not prove a seizin in Jonathan Ingell and make a 
good defence for the tenant : otherwise, judgment to be entered 
on the verdict. 

Williams, pro se. (Coffin was with him.) 

Holmes, for the tenant. 

Putnam, J. The demandant deduces his title from his 
great-grandfather Samuel Williams, and relies upon an entry 
in the proprietors’ books, (B. 2, page 231,) of the date of 1742, 
as evidence of a grant to said Samuel Williams. It is in the 
following words: ‘* August 13, 1742. At the request of Sam- 
uel Williams, Esq. granted to the rights originally William Phil- 
lips’ half an acre of land on the ten acre division ; the said half 
acre to lay on the westerly side of the great river adjoining to 
the easterly side of the highway that leads from the weir bridge 
- to the dwellinghouse of Elnathan Thrasher, and lieth between 
the said Williams’ dwellinghouse and Thomas Gilbert’s or- 
chard.”’ 

In a former trial of an action on the same title, between the 
present demandant and the father of the present tenant, it was 
held that although this small tract was laid out at the request of 
Samuel Williams, yet it did not follow that it was laid out to him 
as grantee; and as the burden of proof was upon the demandant, 
and this was the only proof of his title, it was not sufficient to 
establish it. 21 Pick. 288. But though this record is not 
proof of title in the demandant’s ancestor, yet it afforded no 
proof to the contrary. It might be considered as probable that 
it was laid out to him, but was not competent proof of title. 

But the demandant has now offered evidence tending strongly 
to prove that the said grant was made to Williams in his own .- 
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right, upon the original right of Phillips. The paper, relied up- 
on for this purpose, is an extract from the proprietors’ records, 
dated November 6th, 1752, as follows —‘‘ took an account of 
the lands that Major Samuel Williams had granted and laid out 
on the purchased rights he owns, and what land he bought by 
deed.’ And in the aforesaid account of the land credited to 
Samuel Williams, there is a debit of account against him, and 
among other charges one is as follows, viz: ‘¢ Ten acre divis- 
ion, Aug’t 13, 1742. On Phillips’ right between his house and — 
Gilbert’s orchard 80 rods.” Here it is expressly stated that 
the land, that Samuel Williams had granted and laid out, was 
on rights which he owned, and the 80 rods of land are expressly 
mentioned, and described as laid out and granted to him in 
satisfaction of the land due to him. 

From this evidence, we think that the proof of title, which 
was wanting in the former case, is supplied, and that this was 
a grant not only made at the request of Williams, but to him as 
grantee, for his own use. ‘These entries in the proprietors’ 
books render definite and certain what was equivocal in the 
terms of the grant of 1742, and furnish evidence that the right, 
thereby intended to be granted, was granted to and vested in him. 

As to the other point, whether this grant vested any title in 
the particular parcel of Iand, until some further act done by the 
committee appointed to make locations —the principle is laid 
down in the former case. If the grant was of a parcel suffi- 
ciently defined by metes and bounds, and description, to identify 
a particular tract, then no further act of a committee would be 
necessary. But if the grant was, to have a certain quantity set 
off out of a larger parcel designated by a general description, 
then a return of the locating committee might be necessary, 
specifying, by metes and bounds, what particular parcel the 
grantee should hold, before the title to such parcel would vest in 
the grantee to hold in severalty. The court are strongly inclined 
to the opinion, that the parcel in question is so defined by metes 
and bounds, as to pass without further act of location. Itis land 
lying between the river on one side, and the highway on the 
other, and between said Williams’s house and Gilbert’s orchard. 
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If this does not exceed eighty rods, or half an acre, or such as 
according to the scale of admeasurement was intended to pass for 
half an acre, then no further location was ‘necessary. ‘This is 
strengthened by the consideration that this is recognized and. 
mentioned in the proprietors’ books, as land which had been 
granted to Williams. During the time which has elapsed since 
that grant. the river or the highway may have somewhat changed 
its lines ; so that it would not follow that the whole was not 
_ then half an acre, though it may be more now. And further ; 
from the known mode of adopting an artificial scale of admeas- 
urement in those locations, differing considerably from the true 
mathematical admeasurement, it would not follow, because it 
actually exceeded eighty rods, accurate admeasurement, that 
therefore it was not intended to be set off and appropriated as 
and for half an acre in the division. It was evidence from which 
a jury might, and probably ought to find, that this was intended, 
without further act of a locating committee, to enure to the 
grantee, as a grant of the whole of the parcel within the limits 
described, and therefore vested the estate in him, according to 
the rule applied to such ancient votes of proprietors of lands held 
as tenants in common. 

In the absence of proof of actual ouster or adverse possession, 
the right of possession follows the right of the property. 

The demandant has proved a regular title from the said Sam- 
uel Williams by devise and descent, and is entitled to recov- 
er, unless the tenant can show such a disseizin as defeats the 
action. | 

The tenant offered evidence to disprove the seizin of the de- 
mandant, and to prove a seizin in his father, Jonathan Ingell ; 
viz. a deed from Nathaniel Gilbert to Samuel Williams, March 
28th, 1750, bounded as follows; ‘‘one certain tract of land 
situate in Taunton aforesaid, and contains five acres more or 
less, bounded southerly and easterly by Taunton Great River ; 
westerly by the highway leading from the weir bridge to the 
dwellinghouse of Isaac Williams ; northerly by land of Sam’l 
Williams, or however otherwise bounded ; and is all the great 
orchard called Thom’ Gilbert’s, late of Taunton deceased.” 
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It will be recollected that the grant of 1742 described the 
land as being between the dwellinghouse of Samuel Williams 
and Thomas Gilbert’s orchard, and therefore cannot be included 
in this description. 

The tenant also offered the will of Samuel Williams, devising 
to his wife Abigail the land which he bought of Nathaniel Gil- 
bert, called the great orchard adjoining Taunton River ; and by 
sundry deeds and wills he deduces the title to that estate from 
Samuel Williams to Jonathan Ingell under whom the tenant 
claims. And Jonathan Ingell in April 1742 entered and built 
his house on part of that land. And the tenant contends that 
the grant from Gilbert to Samuel Williams, and the deeds and 
wills last referred to, embrace the demanded premises. But we 
think that deed does not necessarily extend westerly and south- 
erly to the weir bridge, and does not show an adverse title in 
Jonathan Ingell in 1792. 

As was before said, the right of possession follows the right 
of property, which upon the record or paper title is in the de- 
mandant. The seizin, which is proved to have been in the 
ancestor of the demandant, is presumed by law to continue in 
him and his heirs and assigns, until proof of the contrary shall 
be given by the tenant. 

A new trial is granted, and the jury are to be instructed con- 
formably to the principles above stated. 

It is to be left to the jury to find whether Jonathan Ingel. 
actually disseized the demandant or his ancestor in 1792, or at 
any time before thirty years next before this action was brought 
—and he and his heirs and assigns continued to hold the same 
adversely — adversely to the demandant or his ancestor. If the 
jury find such a disseizin, and that it was so adverse and so con- 
tinued, then their verdict should be given for the tenant. But 
otherwise their verdict should be given for the demandant. 


OCTOBER TERM 1840. 89 


Wodell v. Coggeshall & others. 


JoserpH WoDELL vs. WILLIAM CoGGESHALL & others. 


A father, who lives apart from his wife, ana suffers his son, who is a minor, to remain 
under the custody and care of the wife, to be supported and employed by her — or 
allows such son to go from him and employ himself as he pleases, and take his 
wages — cannot maintain an action against a third person, on a declaration avesring 
that the defendant enticed and carried away the son from the plaintiff’s own care and 
custody. And where a minor, thus left to the care of his mother, or thus allowed to 
employ himself, ships for a voyage to sea, at the request of the mother, the father can- 
not, by forbidding the ship-owner to take the son to sea, entitle himself to maintain 
an action against the ship-owner, on such declaration. 


Trespass upon the case. The declaration alleged that the 
defendants enticed and seduced the plaintiff’s son, Merrick Wo- 
dell, who was a minor and in the plaintiff’s own care and custo- 
dy, and carried him away on a whaling voyage, without the 
consent and against the will of the plaintiff, and detained him 
nine months on board the brig ‘Taunton, of which the defendants 
were owners. 

At the trial, before the chief justice, several questions were 
raised, and several points ruled, which are here omitted, as 
some of them were waived by the plaintiff’s counsel, at the ar- 
gument, and others became immaterial to the decision of the 
case. 

~The following is the report of the chief justice, so far as it 
relates to the points adjudged by the whole court: It was con- 
ceded by the defendants that the plaintiff’s said son did goa 
whaling voyage in the brig Taunton, from Fall River, and that 
he was a minor, about sixteen or seventeen years old. 

The defence relied upon was, that for several years prior to 
the time when the defendant, Coggeshall, shipped the plaintiff’s 
son on board the Taunton, at Fall River, the son had not lived 
with or been supported by his father ; that the father and mother 
had lived separate and apart from each other ; that the mother, 
with some of her children, was employed in a factory ; that the 
son in question had made it his home with his mother ; that she 
found it difficult to control him; that at her solicitation, he was 
sometimes employed in factories, but soon ran away and got into 
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mischief ; that he was of vagrant habits, and had occasionally 
_ been in the almshouse ; and in the house of correction, for larce- 
ny ; and that it was at her urgent solicitation, that the agent of 
the brig took him to go on the whaling voyage, which is the 
subject of the claim in this action. 

There was much evidence tending to establish these facts ; 
and the plaintiff also offered evidence tending to show that he 
had a boardingplace; that his son did or might find a home 
there, if he would have stayed there ; and that the father had not 
consented that the son should be under the custody of the 
mother. 

It was in evidence that on the evening of the day before the 
brig sailed, when she was in the stream, and the boy on board, 
the plaintiff forbade the defendant, Coggeshall, to take the boy 
to sea. 

It was also in evidence that the mother of the boy, when he 
shipped, represented him as in a suffering condition, for want of 
clothing, and that in fact his clothes were in bad condition; that 
the captain or owners of the brig furnished him with some 
clothes, and that he wore, on board, none of the clothes which 
were on him when he shipped. 

The jury were instructed that by law a father may maintain 
an action against another for seducing away a minor son from 
his custody, protection and service ; but to maintain the action, 
it must appear that the son was under the care and custody of 
the father, and that the defendants took him from the father’s 
employment : That if he actually suffered his son to remain un 
der the custody of the mother, to be supported and employed by 
her, he could not aver that the son was enticed from his care and 
custody ; that if the defendant, Coggeshall, found the boy in the 
care and custody of the mother, as far as she could control him, 
and so far as he was under the care and control of any one, then 
the plaintiff could not aver that the defendants seduced the son 
from his service. 

The jury were also instructed, that if the father in fact al- 
lowed his son to go from him and employ himself as he pleased, 
and take his wages, it was a qualified emancipation, and the de- 
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‘fendants were not liable to this action for employing him. Also 
that proof of notice to Coggeshall, by the plaintiff, before the 
vessel sailed, that the boy was his son, and forbidding him to 
take him, was not alone sufficient to enable him to maintain this 
action ; that he must show something more, namely, that the 
boy was under his custody and care when he shipped ; and if 
upon the evidence the jury were satisfied that the boy had been, 
in such qualified manner, emancipated, and was not in fact un- 
der the custody and care of his father, when he shipped, the 
defendants would be entitled to a verdict. 

The jury returned a verdict for the defendants, which was to 
be set aside and a new trial granted, if the foregoing instructions 
were incorrect. 

Coffin, for the plaintiff. 

Battelle & E. Williams, for the defendants. 

Purnam,J. A father, without doubt, has a right to the 
services of his children, during their minority, while they are 
under his care and are maintained by him. But he may eman- 
cipate them, and permit them to receive payment for their ser- 
vices for their own use. And in such case, he cannot recover 
for the value of those services. 2 Kent Com. (8d ed.) 192, 
193. 11 Verm. 260.480. Jenney v. Alden, 12 Mass. 378 
Nightingale v. Withington, 15 Mass. 275. So far as the 
father has emancipated, or waived his right to the services of 
his minor children, so far he is precluded from enforcing any 
lega claim for their services. If the minor, while thus per- 
mitted by his father to live away from him, under the care and 
protection of another, should make any reasonable contract for 
his services, it would not be competent for the father to avoid 
or annul it. But the law would, in sucha case, presume that 
such contract was made with his assent. This would result 
from the principles before stated. Whiting v. Earle, 3 Pick. 
202. Morse v. Welton, 6 Connect. 547. 

Now in the case at bar, the plaintiff was bound to prove that, 
at the time when the defendants shipped his minor son, he was 
in his (the father’s) care and custody. But the jury have nega- 
tived that fact. And well they might. For there was evidence 
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to prove, that for several years prior to the time when the ~ 
defendants shipped the son, he had not lived with or been sup- 
ported by his father ; that the father and the mother lived separ- _ 
ate and apart from each other ; that the mother and some of 
her children were employed in a factory ; that the son in ques- 
tion had made it his home with his mother ; and that it was at 
her urgent solicitation, that the agent for the defendants’ brig 
took him to go upon a whaling voyage. 

The plaintiff offered evidence to contradict these facts, but 
it did not satisfy the jury. And the facts, which are above 
recited abundantly disproved the allegation in the plaintiff’s writ, 
that his son was in the plaintiff’s care and custody when the 
defendants shipped him. ‘The son was in a forlorn condition at 
that time ; and he was rescued, by that employment, from a 
state of vagrancy, and put in the way of gaining an honest live- 
lihood. But it was not obtained for him by the watchfulness 
and care of his father. It was the mother who cared for him in 
that extremity ; the mother, to whose custody and protection the 
plaintiff had surrendered his son, for years before. 

The instruction of the chief justice, that if the father actually 
suffered his son to remain under the custody of the mother, to 
be supported and employed by her, he cannot aver that he has 
been enticed from his care and custody, was entirely correct. 
And so the position, that if the father allowed his son to go 
from him and employ himself as he pleased, and take his wages, 
it was a qualified emancipation, and that the defendants were 
not liable to this action for employing him, is in our opinion 
well supported. ‘The jury have affirmed the facts, thus put 
hypothetically for their consideration, as established by the evi- 
dence in the case. The law will infer, from those facts, that 
the contract for the employment, so obtained by the mother, 
while the son was in her care, was by the consent of the father, 
and so, of course, not revocable by kim. ‘The notice of the 
plaintiff to the defendants of his relation to the boy, and the for- 
bidding of the defendants to take him, were merely void. ‘The 
contract had then been made. ‘The boy had entered upon the 
service, and had received some clothes from the captain or 
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owners of the ship, in advance ; his own clothes being then in a 
bad condition. If the shipping contract had been made by the 
father himself, he could not then have lawfully rescinded it, 
without the consent of the defendants. And it was equally valid 
when made at the solicitation of the mother, under the circum- 
stances of the case, as it would have been if it had been made 
by the father himself. [See Steele v. Thacher, Ware, 91.] 

The ruling of the chief justice having been correct, the judg- 
ment is to be rendered according to the verdict. 


Joun Batries vs. AupHeus Foses, JR. 


Where a debtor assigned his property in trust for such of his creditors as should exee 
cute the indenture of assignment, which contained a release of the debtor, within 
sixty days, it was held that a creditor who executed it after the sixty days had 
elapsed, was not a party thereto, and that he did not thereby release the debtor, 

although he had made a parol agreement, within the sixty days, that he would exe- 
cute the indenture. 


ASsUMPSIT on a promissory note given by the defendant to 
the plaintiff. Defence, a release given by the plaintiff to the 
defendant. 

At the first trial of the case, it appeared that the defendant 
made an assignment of his property for the benefit of such of 
his creditors as should execute a release of their claims by be- 
coming parties to the indenture of assignment within sixty days 
from the date thereof. The plaintiff executed the indenture ; 
but it was held that if he did not execute it until after the sixty 
days had expired, he was not a party thereto and the release 
would not avail the defendant. It was also held that parol 
evidence was admissible to prove that the plaintiff did not exe- 
cute the indenture within the sixty days ; and a new trial was 
granted, that the plaintiff might have opportunity to introduce 
such evidence. 21 Pick. 239. 

At the second trial, it was agreed by the parties ‘‘ that the 
actual execution of the instrument, on the part of the plaintiff, 
took place a week or two weeks after the sixty days, named in 
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the instrument for the assent of the creditors, had expired, 
though he had agreed to execute it before the expiration of said 
sixty days. ‘The agreement was by parol.” 

Plaintiff to become nonsuit, if by signing said indenture as 
aforesaid, he discharged said note ; otherwise, the defendant to 
be defaulted. 

W. Baylies, for the defendant. The plaintiff, having agreed 
within the sixty days to execute the release, and having after- 
wards done so under an anterior date, is estopped to deny that 
he executed it within the sixty days. Bridge v. Wellington, 
1 Mass. 219. Chester Glass Company v. Dewey, 16 Mass. 
94. Cady v. Eggleston, 11 Mass. 285. Bonaffe v. Wood- 
berry, 12 Pick. 463. Dyer v. Rich, 1 Met. 180. 

The release was valid, even if the sixty days had elapsed 
before the plaintiff executed or agreed to execute it. No con- 
sideration is necessary to a release. Chit. Con. (Perkins’s ed.) 
601. Coe v. Hutton, 1 8. & R. 398. Angell on Assign- 
ments, 195. 

The former decision in this case, 21 Pick. 239, is not de- 
cisive against the defendant, as a new fact is ascertained, viz. 
the plaintiff’s agreement, before the expiration of the sixty days, 
to execute the indenture. 

Eddy, for the plaintiff. The question now raised was settled 
in this case, by the decision in 21 Pick. 239. The condition 
of the assignment was that it should affect those who should sign 
and seal it within 60 days from its date. ‘The estoppel con 
tended for would affect third persons, viz. other creditors. In 
the cases cited for the defendant, the parties only were affected. 
As to the date of instruments, Eddy cited Goddard’s case, 
2Co. 4. Hall v. Cazenove, 4 East, 477. Stone v. Bale, 
3 Lev. 348. 1 Chit. Pl. 349. Potter v. Marine Ins. Co 
2 Mason, 475. 

Suaw, C. J. After another trial, this case again comes 
before the court, on an agreed statement of facts, slightly differ- 
ing from those appearing on the former report. 21 Pick. 239. 
The principal question formerly discussed was, whether it was 
competent for the plaintiff to prove that he executed the assign- 
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ment more than sixty days after its date. The court considered 
that the instrument did not purport to be executed on the day 
of its date ; on the contrary, it contemplated an execution after- 
wards. ‘The instrument itself therefore stated no time at which 
it was executed by the plaintiff; and consequently it was con- 
sidered open to proof, and the doctrine of estoppel did not 
apply. As the instrument required an execution within sixty 
days from the date of making it, to render it effectual, the fact 
of execution might raise a presumption that it was done within 
the time thus limited, so as to throw the burden of proof upon 
the party averring the contrary. This was proved. 

But further ; a deed takes effect from its delivery, and there- 
fore an execution and delivery on a day different from the date 
may be shown by evidence aliunde. Hall v. Cazenove, 4 
East, 477. 

The only particular, in which this statement of facts differs 
from the former report, is this, that the plaintiff had agreed to 
become a party to the assignment, within the sixty days, though 
he did not execute it till a week or two after. By this, we 
understand that he had verbally expressed his willingness and 
intention to become a party, within the time limited. The court 
are of opinion, that this circumstance does not vary the legal 
result. ‘The point decided was, that the instrument bound par- 
ties only ; that one did not bring himself within the description 
in the instrument, so as to be a party, unless he executed it within 
the time. An expressed intention to become a party did not 
make him a party ; it would not subject him to the duties, nor 
entitle him to the benefits of being a party. 

Defendant defaulted. 
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Davip C. Ryper vs. Mevatian Harwaway. 


The defendant, in an action of trespass for taking wood, filed a brief statement justify- 
ing the taking on the ground that the wood came from his own land ; and the plaintiff 
recovered less than $20. Held, that the plaintiff was entitled to full costs, under 
Rey. Sts. c. 121, § 3, although that part of the wood, for which he recovered, was 
proved to have been cut on land to which the defendant never made claim ; and al- 
though the verdict was returned on a second trial granted only to settle the question 
of. damages — the title having been tried and settled in a former trial. 


Trespass de bonis asportatis. ‘The declaration alleged that 
the defendant took, carried away, and converted to his own use, 
twenty-three cords of the plaintiff’s wood. At the first trial, 
the defence was, that the wood was the property of the defendant; 
that the plaintiff cut it on the defendant’s land and removed it to 
a landing place which was also the defendant’s land, and that 
the defendant, as he well might, took it to his own use. ‘The 
plaintiff insisted that the wood was cut by him on his own land. 
The evidence showed that the plaintiff cut part of the wood on 
his own land, and part of it on the defendant’s land. The jury 
returned a verdict for the defendant, under instructions that if 
the plaintiff so mixed the wood which was his own with that 
which he cut on land of the defendant, that the defendant did 
not, or could not, by any reasonable examination, distinguish it, 
an action of trespass would not lie. A new trial was granted, 
on the ground that the instruction should have been that the ac- 
tion would not lie, if the plaintiff fraudulently mixed his own 
wood with that of the defendant. But the court said that the 
new trial must be confined entirely to the question of damages, 
as the question of title had been fully and fairly tried and settled. 
See 21 Pick. 298. 

At the second trial, ‘‘ the defendant filed a brief statement, 
in which he admitted the taking of the wood, and gave notice to 
the plaintiff that he should contend that the wood belonged to 
the defendant, and came from his own land, called the West 
lotr | 

From the report of Putnam, J. before whom the second trial 
was had, it appeared that the plaintiff also claimed the West 


OCTOBER TERM 1840. 97 


Ryder v. Hathaway. 


lot, and proved that part of the wood, viz. one cord came from 
the Shepard lot, and part, viz. three cords of wood and one 
load of cedar came from the East lot ; which last two lots be- 
longed to the plaintiff, and to which the defendant never made 
any claim, After the evidence was closed, the parties agreed 
that four cords of the wood and one load of cedar came from the 
plaintiff’s said two lots, and that they were worth $18. The 
jury were instructed conformably to the opinion formerly given 
by the court, and they found a verdict for the plaintiff and as- 
sessed his damage at eighteen dollars. 

The question reserved for the whole court was, whether the 
plaintiff was entitled to full costs. ‘The defendant contended, 
that as to the wood and cedar that came from the plaintiff’s two 
lots aforesaid, there was no title to real estate even indirectly 
drawn in question ; for the defendant never claimed title to either 
of those lots: And that the title to the plaintiff’s real estate did 
not and could not come in question. 

Coffin, for the plaintiff. By Rev. Sts. c. 121, § 3, a plain- 
tiff is entitled to full costs ‘‘ in personal actions in which the title 
to real estate may be concerned, if the plaintiff recover any sum 
-not exceeding $20.”’ ‘The defendant’s statement of defence 
shows that title was in question in this case. See Dummer v. 
_ Foster, 7 Mass. 476. Padelford v. Padelford, 7 Pick. 152. 
Crocker v. Black, 16 Mass. 448. Plympton v. Baker, 10 
Pick. 473. Blood v. Kemp, 4'Pick. 169. Simpson v. Sea- 
vey, 8 Greenl. 138. Radley v. Brice, 6 Wend. 539. Wil- 
liams v. Glenn, 2 Pennsyl. 137. 

Eddy & Eliot, for the defendant. ‘The precise point now in 
question has not been adjudged in any of the cases cited. It 
appears from the report of this case in 21 Pick. 298, that there 
was evidence that part of the wood was cut on land not in con- 
troversy. And at the last trial, the plaintiff recovered only for 
the wood cut on land to which the defendant never made any 
claim. Besides, the case was sent to a second trial only on 
the question of damages, the title having been fully tried and 
settled before. 

The words of the revised statutes, where ‘‘ the title to real 
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estate may be concerned,” mean where title shall be concerned. 
Crosby v. Moore, 6 N. Hamp. 57. Snow v. Hall, 3 Greenl. 94. 

Where the title is in question, and the defendant prevails on 
that point, but is cast on other grounds, and the verdict is against 
him for less than $20, he should not pay full costs. 

The damages must concern the real estate, in order to give 
full costs. Otherwise, if on any count the plaintiff recovers at 
all, he will have full costs, if any count respects real estate. 
Brown v. Majors, 7 Wend. 495. 

Suaw, C. J. This case came on a second time to be tried, 
and the question, whether the plaintiff had fraudulently intermin 
gled his own wood with that of the defendant, was submitted to 
the jury, who found a verdict for the plaintiff, and assessed dam- 
ages at $18. The plaintiff now moves for full costs, on the 
ground that the title to real estate was drawn in question. Rev. 
Sts tel4215'§. 8. 

It appearing to the court that the defendant filed a brief state- 
ment, in which he admitted the taking of all the wood, and jus- 
tified on the ground that it came from his own land, they are of 
opinion that the title to the real estate was drawn in question, 
and therefore, although the plaintiff recovered less than $20, he 
is entitled to his full costs. 
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SaMuEL MARDEN vs. Samuet H. Bascock & another. 


A mortgage of property to secure the debt of another is not a voluntary conveyance, and 
therefore is not fraudulent per se as against the creditors of the mortgagor. 

Upon a statement of the facts on which a party relies to prove a conveyance fraudulent, 
on the ground that it was intended to defraud creditors, the court will not pronounce 
it fraudulent. Whether it be fraudulent for such cause, is a question to be decided 
by a jury. 


Writ of entry to recover lands in Dorchester. 

The parties submitted to the determination of the court the 
following case: On the 16th of August, 1836, Theodore C. 
Leeds and Benjamin B. Leeds gave to the demandant a promis- 
sory note for a debt of said Theodore, for $2625, payable in 
six months with interest. On the 10th of April, 1837, the de- 
mandant sued out a writ of attachment on said note, and on the 
same day caused the demanded premises to be attached ; and 
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such proceedings were afterwards had, that he, at the February 
term, 1838, of this court, recovered judgment against said ‘Theo 
dore C. and Benjamin B. Leeds, on said note, on which judg- 
ment an execution was issued and duly levied upon the demand- 
ed premises, within thirty days after said judgment was rendered. 

On the 11th of February, 1837, said B. B. Leeds, by a 
deed, bearing date January 30th, 1837, for the expressed con- 
sideration of thirteen thousand dollars, which was about the true 
value of said estate, made and delivered to Babcock and Read, 
the tenants, a deed of warranty, in fee simple absolute, of the 
demanded premises, together with all the other real estate of said 
Leeds. No consideration moved or passed from the tenants to 
said B. B. Leeds, upon the execution and delivery of said deed, 
unless the facts hereinafter stated constitute such consideration. 

Said B. B. Leeds, about the time when said deed was deliv 
ered, but before the delivery thereof, had indorsed several notes 
given by his son Joseph Leeds to his (said Joseph’s) creditors, 
and for said Joseph’s debts. And the said Babcock and Read, 
the tenants, on the said 11th day of February, 1837, gave 
to said B. B. Leeds a bond in the penal sum of $13,000. 
The recital, which preceded the condition of this bond, 
mentioned the said deed, and then contained the following 
words : ‘‘ Which property we are to hold as collateral security 
for the payment of certain notes of hand, all of which notes are 
dated February 1, 1837, are signed by Joseph Leeds, are in- 
dorsed by Benjamin B. Leeds, and are payable in twelve months 
with interest ; and of certain other notes of hand, dated, signed 
and indorsed the same, and are payable in eighteen months with 
interest. A particular schedule of said notes being annexed to this 
instrument, and all of which amount to the sum of $11,969-25. 
The rents of the property aforesaid we are to receive, and we 
agree to appropriate the same to pay the interest on the afore- 
said notes, and the surplus, if any, we are to appropriate to- 
wards paying the principal of said notes.” 

The condition of said bond was thus: ‘‘ Now, therefore, it is 
fully understood and agreed that when the aforesaid notes are 
paid, then we are to reconvey to the said Benjamin B. Leeds 


OCTOBER TERM 1840. 101 


Marden wv. Babcock & another. 


the property aforesaid (conveyed by him as collateral security) 
by a good quitclaim deed, with a warrantee free of any incum- 
brance made by or under us ; to the performance of which we 
do hereby bind ourselves, our heirs, executors, administrators 
and assigns, to the said Benjamin B. Leeds, his heirs, executors, 
administrators and assigus in penalty as above named. And when 
said property is reconveyed in manner aforesaid, then this obli- 
gation is to be null and void. Otherwise it is to remain in full 
force.” 

On said bond was this indorsement : ‘‘ It is fully understood 
that the notes herein mentioned, and for which Benjamin B. 
Leeds conveys his property to us as collateral security that said 
notes shall be paid, are notes given to the creditors of Joseph 
Leeds in part settlement of their demands against him. And 
the said creditors whose names are here added have agreed to 
receive said notes together with certain other notes signed, in- 
dorsed and dated the same, payable in eight months with interest 
and secured by other property placed in our hands, in full satis- 
faction of their several demands. Now, therefore, we do agree 
that if any creditor or creditors whose names are written below 
refuse to settle as above stated, then we will forthwith reconvey 
to Benjamin B. Leeds the property he has conveyed to us.” 
A list of said creditors, and the amount of their respective notes, 
made a part of said indorsement. | 

Upon the giving of said deed and bond, the creditors of Jo- 
seph Leeds agreed to receive one half of the amount of their 
several debts, as expressed in the indorsement on said bond. 

Previously to the execution and delivery of said deed and 
bond, said Joseph Leeds, in order to remove certain incum- 
brances, which were by two attachments on the estates convey- 
ed, as above, to said Babcock and Read, and to enable said B. 
B. Leeds to convey a complete title of said estates to them, 
paid about sixteen hundred dollars to the creditors of said B. 
B. Leeds, and thus removed the previously existing incumbran- 
ces thereon. ‘The tenants, immediately after the said conveyance 
to them by said B. B. Leeds, constituted him their agent, by 
parol, to collect the rents of said real estate; and he occupied 
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part thereof. And the tenants are responsible, as by the bond be- 
fore mentioned, to the creditors of Joseph Leeds, for the amount 
of said rents and profits received by said Benjamin B. and for. 
the rent of the estate occupied by said Benjamin B. after said 
conveyance. Said rents amount to about nine hundred dollars 
yearly, exclusive of the tenement occupied by said Benjarain B 

B. B. Leeds took the poor debtors’ oath on the 4th of June, 
1838, at Dedham, on a claim existing prior to his said deed to 
the tenants. 

If, on these facts, the said deed of conveyance to the tenants 
is void, as against the demandant, it was agreed that the tenants 
should be defaulted ; otherwise, that the demandant should be- 
come nonsuit. 

Richardson & Cushing, for the demandant. ‘The convey- 
ance in question was made to secure liabilities assumed by the 
grantor for Joseph Leeds, after the note was given to the de- 
mandant ; and as no consideration passed from the grantees, it 
was a voluntary conveyance, and void as against him. Partridge 
v. Gopp, Amb. 596. Sexton v. Wheaton, 8 Wheat. 229. 
Roberts Fraud. Con. 27. 416. 418. The removal of the at- 
tachments, by Joseph Leeds, was too small a consideration to 
avail any thing against the demandant. 

The grantor might have suppressed the bond of defeasance, 
and thus have prevented the creditors of Joseph Leeds from 
taking any benefit of the conveyance. Or the land might have 
been attached as the property of the tenants, and thus have been 
lost to the creditors. 

The natural consequence of the grantor’s conveyance to the 
tenants was to defraud his creditors ; and he must be taken to 
have intended that consequence. ‘The deed was therefore void 
on this ground. Hyslop v. Clarke, 14 Johns. 458. Widgery 
v. Haskell, 5 Mass. 144. Austin v. Bell, 20 Johns. 442. 
Burd vy. Smith, 4 Dall. 76. Johnson v. Whitwell, 7 Pick. 71, 
Twyne’s case, 3 Co. 81. 

This case comes within the purview, if not the letter, of Sé. 
1836, c. 238, § 11, which forbids preferences in assignments. 

Metcalf & Clarke, for the tenants. The only question on 
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the facts stated is, whether this conveyance, which was a mort- 
gage, was fraudulent per se. It can be so only on the ground 
that it was voluntary, i. e. without consideration. ‘The court 
cannot pronounce it fraudulent and void upon any other ground. 
If the demandant hoped to avoid the conveyance because it was 
intended to defraud creditors, he should have gone to a jury --— 
that being a question exclusively for them. Gould v. Ward, 4 
Pick.105. Jackson v. Timmerman, 7 Wend. 436. This was 
not a voluntary conveyance. Kx parte Hearn, 1 Buck’s Bankr. 
Cas. 165. ‘That case is not distinguishable from this. See 
also Morgan v. Brundrett, 5 Barn. & Adolph. 297. Belcher 
v. Prittie, 10 Bing. 408. Atkinson v. Brindall, 2 Scott, 369. 

The case is not within the St. of 1836, c. 238. The con- 
veyance was not an assignment in trust. Bates v. Coe, 10 Con- 
nect. 280. 

Suaw, C.J. The demandant in this action claims title to 
the land demanded, by virtue of a levy of execution thereon as 
the property of Benjamin B. Leeds, pursuant to an attachment, 
made April 10th, 1837. ‘The tenants claim title from the same 
Benjamin B. Leeds, under a deed made prior to the demand- 
ant’s attachment. This deed the demandant attempts to defeat, 
on the ground that the said Leeds was at the time much in 
- debt and subsequently proved insolvent ; from which he attempts 
to establish the inference that the deed was made with an intent 
to defeat and defraud creditors, and so is void as against them. 

In the first place, it is obvious from the facts stated, that the 
deed in question was a mortgage from B. B. Leeds to the ten- 
ants. For though the deed and the bond given by them do not 
bear the same date, yet it is found as a fact, that the bond was 
executed and delivered to Leeds, at the same time that his deed 
was delivered to them ; and as a deed takes effect from its deliv- 
ery, the deed and bond took effect at the same time ; therefore the 
bond was strictly a bond of defeasance, and converted the abso » 
lute deed into a mortgage. Harrison v. Trustess of Phillips 
Academy, 12 Mass. 456. ‘The bond referred to the deed, and 
was conditioned to reconvey upon the payment of certain speci- 
fied sums. It therefore had all the characteristics of a defeasance. 
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The only question here is, whether the case discloses any 
thing, which renders this conveyance fraudulent in point of law, 
against the creditors of Leeds. It has been argued that there 
was no consideration ; but being under seal and importing a val- 
uable consideration, that is prima facie evidence of considera- 
tion sufficient to sustain the conveyance ; and if the demaniant 
relies on the ground, that the consideration was inadequat< or 
pretended, that is matter of fact to go to a jury, upon the ques- 
tion of fraudulent intent. 

It was further contended, that it was an assignment in trust for 
creditors, and so void by St. 1836, c. 238. But it has none of 
the qualities of an assignment in trust. It was a mortgage con- 
ditioned for the payment of notes, of which the mortgagor was 
indorser, but for which his son was first liable as promisor. Had 
these notes been paid by Joseph, by his own means, from other 
funds placed in the hands of the mortgagees, none of the mort- 
gaged property would go to pay them, and by force of the de- 
feasance the property would revest in the mortgagor. 

It was contended that this was a voluntary conveyance, and 
so was fraudulent per se against the creditors of the grantor. 
But there seems to be a manifest distinction between a voluntary 
conveyance, or deed of gift, without adequate and valuable con- 
sideration, and a mortgage given to secure the debt of another. 
In the former case, the grantor finally parts with his property, 
and it is alienated as well from his creditors as from himself. In 
the latter, it is a pledge only, it may be to a small amount, and 
the estate of the grantor is not devested. But further; to avoid 
a conveyance as fraudulent against creditors, the intent to de- 
fraud, delay or defeat, must be known and entertained by both 
parties. In a voluntary absolute conveyance, the fact that no 
consideration is paid is of course known to both parties. If the 
grantor was in debt at the time, as such conveyance must neces- 
sarily tend to defeat the rights of creditors, and as all persons 
are presumed to contemplate and intend the natural and probable 
consequences of their own acts, the conclusion is irresistible, 
that such conveyance was intended to defeat creditors, and 1s 
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therefore fraudulent. But a mortgage to secure the debt of anoth- 
er is not voluntary. Ex parte Hearn, 1 Buck’s Bankr. Cas. 165. 

Most of the considerations, which have been urged upon the 
court, arise from alleged badges and indications of fraud ; such as 
the relation between the parties ; the fact that the mortgagor was 
in debt, and had signed a note to the demandant, as surety for 
another son, which was soon to fall due; and that he soon after 
became insolvent and took the poor debtors’ oath. If the de- 
mandant relies on considerations of this kind, they go to the 
question of fact, whether this particular conveyance was made 
with a fraudulent intent ; and upon this question, all the facts and 
circumstances, attending the negotiation and conveyance, are to 
be submitted to a jury, to decide the question as a question of 
fact. If the demandant can show sufficient ground to discharge 
the agreed statement of facts, and be allowed to go toa jury 
upon this question of fact, the case is open to a motion for 
that purpose. Otherwise a nonsuit will be entered, and judg- 
ment rendered thereon for the tenants. 


PRESIDENT, Directors, &c. or DepHam Bank vs. 
Mason Ricuarps & others. 


In an assignment of property in trust for the payment of creditors, whose names and 
the amount of whose claims were inserted in a schedule, it was provided that cor- 
rections might be made in the schedule, and such items and amounts be afterwards in- 
serted therein as should conform to the actual state of facts: The claim of K. who 
first executed the assignment, was inserted in the schedule, as ‘* about $ 4500:”’ After 
other creditors had executed the assignment, K. made and proved claims against the 
assignor to the amount of $5867. Held, that as against the other creditors, K. was 
entitled to a dividend on the latter sum. 

Where an assignment is made for the benefit of such creditors only as shall become par- 
ties thereto within a specified time, no creditor can have the benefit thereof, who does 
not become a party within that time. 


Britt in equity. The bill set forth that on the fifth of No- 
vember, 1835, Timothy Gay was indebted to the plaintiffs on 
his note for $1000, and that he on that day, by an indenture 
tripartite made between him, of the first part, Mason Richards, 
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of the second part, and certain creditors, &c. of Gay, who exe- 
cuted the indenture, of the third part, assigned to said Richards 
certain property in trust to convert the same into money, and 
after paying the expenses attending the trust, then to apply the 
residue of the trust funds to the payment and discharge of the 
claims of the parties of the third part, whose names, claims and 
liabilities were set forth or referred to in a schedule annexed to 
the indenture (marked A) ratably until paid in full; and after 
paying the claims in that schedule, then to pay the balance to 
the creditors mentioned in another schedule (marked B) annexed 
to the indenture ; and the surplus, if any, to Gay’s order ; and 
that the creditors, who became parties to the indenture, thereby 
released said Gay from all their claims mentioned in said sched- 
ules: That the plaintiffs became parties to the indenture, on 
said 5th of November, by executing the same ; that their claim 
against Gay was set. forth in the schedule A, and that they 
thereby became entitled to payment of ¢ 1000, according to the 
terms of the indenture, as soon as sufficient money was received 
by the trustee to pay the creditors in that schedule : That Rich- 
ards assumed the trust, by executing the indenture, November 
5th, 1835, and immediately entered on the execution of it, and 
has since converted all the trust property into money: And the 
plaintiffs aver that there is sufficient in his hands to pay all the 
demands in schedule A, in full, after paying the just expenses 
of the trust: That there was one demand in said schedule, de- 
scribed thus : ‘* Amount due to Theodore 'T’. Kimball on notes 
and account about $4500 ;”’’ and another, described thus : 
‘¢ Three notes due the President, Directors & Company of the 
Washington Bank, signed by said Gay as principal, and Theo- 
dore T. Kimball as surety, for $2500 and interest — about 
$ 2700’: ‘That said Kimball claims, under the assignment, not 
only the sum of $4500, but a larger sum, the precise amount of 
which the plaintiffs do not know ; and that the Washington Bank 
claims, in like manner, $2700: That said Richards allows these 
claims and retains the trust funds for the purpose of paying, 
satisfying and indemnifying against them, and gives out that he 
shall apply the trust funds for that purpose ; and that he, Kim- 
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ball, and the Washington Bank combine so to retain and apply 
the trust funds. 

The plaintiffs say that the Washington Bank is not entitled to 
receive any thing from the trust property, towards their claim, 
and that Kimball is not entitled to receive more than $4500: 
That the plaintiffs became parties to the assignment, after Kim- 
ball, and relying upon the representation and warranty, contained 
in the schedule and assignment, that Kimball’s claim did not ex- 
ceed $4500, and might be proved to be less: That though 
Richards has received sufficient to pay the said demands and 
liabilities, he has never paid said sum of $1000 due to the plain- 
tiffs, though they have repeatedly requested him to pay it; but 
that he, combining and confederating with Kimball and the 
Washington Bank, to withhold from the plaintiffs their share of 
the assigned property, refuses to comply with their request. 

The prayer of the bill was, that Richards might answer, and set 
forth an account of the trust, and of all moneys paid ana received, 
and be compelled to execute the trust, and pay the plaintiffs the 
sum of $1000, with interest, or such other sum, &c. ; and that 
they might have such further or other relief as equity requires, 
There was also a prayer for a subpcena against Richards, Kim- 
ball and the Washington Bank, that they might answer the bill 
and abide the order and decree of the court. 

‘Richards, in his answer, admitted the statements in the first 
part of the plaintiff’s bill ; and he filed a copy of the indenture, 
mentioned in the bill, and of the schedules annexed thereto, as 
part of his answer. He denied that he had converted all the 
trust property into money, or that he had received money suffi- 
client to pay in full all the sums mentioned in schedule A. He 
also denied that the whole property assigned to him was suffi- 
cient to pay those claims in full. And he averred that he had 
received in money, as assignee, only $9538-16, from the trust 
property ; that he paid the plaintiffs, on the 25th of October, 
1837, $500 in part of their said claim. He admitted that 
Kimball’s claim was entered on the schedule annexed to the in- 
denture, as ‘‘ about $4500,” and he then set forth the particu- 
lars of Kimball’s claims, on notes and accounts, amounting to 
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$ 5867°27, which he averred that he had no good reason to 
doubt were justly due to him from Gay ; and he prayed the 
.court to instruct him what part of said claims should be allowed 
to Kimball as a creditor on schedule A. 

The answer of Richards further admitted that the Washington 
Bank, as creditors under schedule A, had claimed of him pay- 
ment of three notes, amounting to $2500 and interest thereon ; 
but he averred that the bank never became party to the indent- 
ure, and that he therefore had declined to allow said claim, 
without the instruction of the court. 

Kimball, in his answer, admitted all the material facts respect- 
ing the assignment by Gay, as set forth in the bill, and prayed 
the court to receive as part of his answer, the copy of the as- 
signment annexed to the answer of Richards. He also admitted 
the claim of the plaintiffs as set forth in the bill. But he averred 
that he did not know that Richards had converted all the trust 
property into money, but believed that he had not ; and that he 
did not know whether Richards had sufficient in his hands to 
pay all the demands in schedule A, after paying the expenses 
of the trust. He also admitted that his claim and that of the 
Washington Bank were entered in schedule A, as set forth in 
the bill, and that he claims of Richards to be allowed dividends 
on a larger sum than $4500; and he set forth a list of his 
claims on Gay, similar to that set forth in the answer of Richards, 
and also stated specially the consideration of each item of his said 
claims, averring that the amounts claimed by him were justly 
due, and not paid. He denied that the Washington Bank had 
any claim under the assignment, upon the three notes, because 
they had never become a party to the instrument ; which, if 
they had done so, would have discharged Gay, and consequently 
would have discharged him ; but he averred that he was, and 
always had been, willing, if said bank will give up those notes to 
him, and discharge him therefrom, to give the bank an order to 
receive from Richards the dividends to which he (Kimball) 
would then be entitled on the notes held by the Washington Bank. 

The answer of the Washington Bank admitted all the mate- 
rial facts relative to Gay’s assignment and the execution of it, 
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and also the claim of the plaintiffs, as set forth in the bill, but 
denied that the plaintiffs were entitled to be paid to the exclu- 
sion of the Washington Bank, whose claims on the trust fund. 
stood on the same footing as that of the plaintiffs. The answer 
also stated that Gay, when the assignment was made, owed the 
Washington Bank ¢$ 2500 on three notes for money lent, copies 
of which are thereto annexed, and on which Kimball was sure- 
ty ; that one of the leading objects of the assignment was to se- 
cure the payment, in proportion to other demands on schedule 
A, of these three notes, and to indemnify Kimball, the surety 
thereon, and that for this purpose the demands of the Washing- 
ton Bank were entered on schedule A, in the manner before set 
forth ; that Kimball, for whose especial protection, as indorser 
.and surety of Gay, the assignment was made, and whose duty it 
was to take up these three notes, became a party to the assign- 
ment, and that if he had paid said notes, would have been enti- 
tled to the dividend on them; but that he had not paid them, 
and that Richards, therefore, should retain the dividend in re- 
spect to these notes, for the use and benefit of any party who 
may be the lawful proprietor and holder of the notes ; and that 
the great object of the schedule and of the parties, was to de- 
signate the particular demands to be paid, and not the persons to 
whom such payment was to be made; as they could not be 
known when the schedule was made : that said bank have relied 
on the assignment, for payment of said notes, hoping to receive 
pay from the assignee, and have taken no steps to enforce the 
collection of them, either against Gay or Kimball, and have 
always been ready to do any proper acts to affirm the trust, in 
order to avail themselves of the trust fund ; and to this end they 
have, from time to time, required said Richards to pay to them 
such sums as they were entitled to receive, in respect to said 
three notes. 

The answer admitted that said bank had not become party to 
said assignment, but averred that by Kimball’s becoming a party 
thereto, they believed all was done which was necessary to se- 
cure to said bank their distributive share of the trust fund, if they 
should be holders of said notes when such share might be payable. 
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The answer concluded thus: ‘‘ If the Washington Bank have 
been mistaken in these views, they have been misled by not un- 
derstanding the true intent and meaning of the case of Ward v. 
Lewis, 4 Pick. 518; and if, in revising the opinion in that case 
this honorable court should come to the conclusion that the Wash- 
ington Bank, in order to have the benefit of the trust, must pre- 
viously have executed the indenture, then they pray the court tc 
be permitted to execute it, and if necessary, that the time limited 
in the assignment for signing it may be enlarged, so as to enable 
them to derive the benefit intended from the trust fund.” 

The answers of each of the defendants denied the charge of 
confederacy, and also that the schedule A, annexed to the as- 
signment, contained a representation or warranty that Kimball’s 
claim did not exceed $ 4500. 


The provision, in the assignment, respecting the amounts of 


the several claims in schedule A, and respecting the correction 
of mistakes and the supplying of omissions therein, is set forth in 
the opinion of the court. 

By the terms of the indenture of assignment, two calendar 
months from the date thereof, and no longer, were allowed to 
the creditors for the purpose of executing it: ‘* Provided, how- 
ever, that if said time shall after its expiration, be declared by 
any individual of the first or second part, to have been insuffi- 
cient, or unreasonably short, he may extend the same from time 
to time, as often and as long as he shall think reasonable or ex- 
pedient, but so, nevertheless, that said time shall not exceed, in 
the whole, six calendar months from the date hereof.” 

The case came before the court on the bill and answers. 

Crowninshield, for the plaintiffs, argued that it would be a 
fraud on the creditors, who executed the assignment after Kim- 
ball, to allow him to receive more than the amount which he 
placed on the schedule. The difference between that amount 
and the sum he now claims-is much greater than that in Browne 
v. Weir, 5 S. & R. 401, and cannot be regarded as ‘* about 
$ 4500.” 

In Ward v. Lewis, 4 Pick. 518, relied on by the Washington 
Bank, there was no stipulation in the assignment, as there was 
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in the present case, that it should be executed by the crediters 
for whose benefit it was made. ‘The present assignment being 
strictly inter partes, and the time for creditors to execute it 
having long since elapsed, the Washington Bank has no claim 
on the trust fund. Phenix Bank v. Sullivan, 9 Pick. 410. 
Bradford v. Tappan, 11 Pick. 76. Battles vy. Fobes, 21 Pick. 
239. 

Sewall, for Richards & Kimball. The intention of Gay was 
to secure Kimball in full; and the words ‘‘ about $ 4500,” were 
merely descriptive, and did not restrict the claim to that 
amount. ‘There was also a provision, in the assignment itself, 
for a correction of the schedule by inserting such amounts as 
should conform to the actual state of facts. But if there had 
been no such provision, Kimball would have had a right to his 
full claim. Browne v. Weir, 5S. & R. 401. 

As to the claim of the Washington Bank, Sewall adopted the 
argument of the plaintiffs’ counsel. 

Cooke, for the Washington Bank, submitted the case on the 
answer of the bank to the plaintiffs’ bill. 

Wixpe, J.* By the bill and answers two questions have 
been submitted to the consideration of the court in relation to 
the claims of the Washington Bank, and of Theodore T. Kim- 
ball, on the trust fund in the hands of Mason Richards the trus- 
tee, against whom the plaintiffs seek to enforce their claim. 

The bill sets out an assignment made by Timothy Gay, an 
solvent debtor, to the said Richards, in trust for the benefit of 
his creditors, and claims payment of the plaintiffs’ demand in 
full, they being preferred creditors. 

The bill alleges that the trustee has received sufficient money 
from the sale of the trust property, to pay off all the debts due 
to the preferred creditors. This allegation the trustee denies in 
his answer, and he states the amount received by him from the 
trust property, and the amount of claims of the preferred credi- 
tors, including the claims made upon him by the said Kimball 
and the Washington Bank. 


* The chief justice did not sit in this case. 
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In the schedule of the debts of the preferred creditors, that 
of Kimball is set down as amounting to about $4500. But 
it now appears that his claims actually amount to the sum of 
$ 5867°27. It is not denied by the plaintiffs’ counsel, that tha 
amount was justly due to Kimball, at the time when he became 
a party to the assignment ; but they contend that his claim is to 
be limited to the amount inserted in the schedule, or at most to’ 
a small amount over ; that the plaintiffs became a party to the 
assignment after Kimball, and had a good right to rely on the 
accuracy of the schedule. But on looking into the assignment, 
it appears very clear that no reliance could be placed on the ac- 
curacy of the schedule. 

It was expressly declared in the assignment, that it might not 
be practicable to make the schedules entirely full and accurate ; 
and provision was made, that the parties might, ‘‘ for the pur- 
pose of supplying omissions and correcting mistakes and misstate- 
ments, at any time by joint consent, &c., make such corrections 
and alterations in the schedule, and rectify and insert such items, 
names and amounts therein, in conformity with justice and the 
actual state of facts, as shall tend to carry into effect their fair 
intentions. And it is also agreed, that the specifying of any 
claim or liability, in any of said schedules, shall not prevent any 
of the parties of the first or second parts from calling in ques- 
tion or litigating the amount of the same, or any part thereof ; 
and if any claim or liability of any party hereto shall have been 
stated. as greater or less than it really is, such party shall, as 
respects such claim or liability, be entitled to the benefit of these 
presents, in manner herein before stated, upon and for, and 
only upon and for, the amount which may be found justly due 
thereon.”’ 

From these provisions in the assignment, it conclusively ap 
pears that the parties did not rely upon the accuracy of the 
schedules. They were probably made in haste, and were not 
supposed to be accurate. The claims, therefore, of the credi- 
tors were left open to future adjustment, so that each creditor 
should be entitled to the allowance of the full amount due, and 
ao more. 
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If then there were any doubt as to the correctness of the de- 
cision in the case of Browne v. Weir, 5 8. & R. 401, cited by 
the defendants’ counsel, the doubt in the present case would 
be immaterial. We perceive however no good reason for doubt- 
ing the correctness of that decision. 

In regard to the claim of the Washington Bank, it seems very 
clear, that as they have not become a party to the assignment, 
they are not, by its terms, entitled to any allowance out of the 
trust fund. The assignment contains a clause for the release and 
discharge to Gay from all claims proved under the assignment, 
whether fully paid, or only in part. But the Washington Bank 
claims the benefit of the assignment without peforming its con- 
dition by releasing Gay ; which cannot be allowed. 

Their demand is against Gay as principal, and Kimball as 
surety. As Kimball became a party to the assignment, he might 
have proved the demand, if it had been assigned to him by the 
bank ; and he states that he offered so to do, if the bank would 
discharge him, and that he would give them an order for the 
dividends to which he might be entitled on this demand. The 
Washington Bank did not accede to this proposal, so that if 
their claim on the trust fund should be allowed, and they should 
not receive payment in full, they would have a claim on Gay 
_and Kimball for the balance, against the clear meaning and ex- 
press language of the assignment. 

But if there were no provision for the release of Gay, still 
the claim in question could not be admitted. By the terms of 
the assignment, no creditor’s claim can be allowed, unless he 
became a party thereto, within the time stipulated for that 
purpose. 

The counsel for the Washington Bank, in support of them 
claim, relies on the case of Ward v. Lewis, 4 Pick. 518. But 
in that case, Ward and the other preferred creditors were not, 
by the terms of the assignment, required to become parties there- 
to. The trustees were directed to pay, in the first place, all 
the demands of the preferred creditors in full, and to pay next 
the demands of the parties of the third part, in said indenture 
of assignment mentioned, in proportions equal to their respective 
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demands. In that case, a trust had been created for the benefit 
of the preferred creditors, and the court held, on sound princi- 
ples undoubtedly, that those creditors had a right to affirm the 
trust, and claim the benefit of it, without becoming parties to the 
indenture, that not being required by the terms by which the trust 
was created. This decision, therefore, has no bearing on the 
present question. ‘The trust, in the present case, was created 
for the benefit of those creditors only who should become par- 
ties to the trust deed ; and it is very clear, therefore, that the 
claim of the Washington’ Bank, although it is included in the 
schedule of preferred claims, cannot be allowed. 

Kimball’s claim for $ 5867-27 allowed, and the case referred 
to a master, to state an account. 


Gotpssury Ponp, Jr. Administrator vs. Witt1am Make- 
PEACE & others. | 


A judgment recovered in this State — no defence having been made — by an adminis- 
trator appointed in another State, on a demand due to the intestate from a citizen of 
this State, is no bar to a suit on the same demand by an administrator of the same 
intestate duly appointed in this State, although execution on the first judgment was 
levied on the debtor’s real estate, and returned satisfied. 


ASSUMPSIT On a promissory note for $2000, given by the 
defendants, on the 3d of April, 1835, to Oliver Capron, the 
plaintiff’s intestate, payable in ninety days after demand, with 
interest. ‘The case was submitted to the court on the following 
facts agreed : 

Payment of said note was duly demanded more than ninety 
days before this action was commenced. The said Oliver Ca- 
pron was an inhabitant of Smithfield, in the State of Rhode Is- 
Jand, and died there, leaving no property, besides the note in 
suit and one other note, to be administered upon in this Com- 
monwealth. ‘The plaintiff was duly appointed administrator of 
said Capron’s estate by the judge of probate for this county, on 
the 3d of September, 1839. 

Soon after the death of said intestate, Newton Capron of said 
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Smithfield was duly appointed administrator of his estate, by the 
proper authority in the State of Rhode Island, but no adminis- 
trator was appointed in this Commonwealth before the appoint- 
ment of the plaintiff. Said Newton Capron, after his said ap- 
pointment, and before the said appointment of the plaintiff, sued 
out a writ, in due form of law, as administrator of said Oliver 
Capron, against the defendants, on said note, and entered his 
action thereon at the court of common pleas held in this county, 
on the third Monday of December, 1836, when and where said 
Newton appeared, but the defendants did not appear; where- 
upon said Newton discontinued as to William Makepeace, Jr., 
one of the defendants, and the other two, viz. William Make 
peace and George L. Makepeace, were defaulted, and judgment 
was rendered against them for the amount of said note and inter- 
est, and costs. Execution was issued upon this judgment, on 
the 2d of January, 1837, and was levied on real estate of said 
defendants situated in the town of Franklin, consisting of about 
one quarter of an acre of land with a store, shed and stable 
thereon, and twenty-nine eighty-fourth parts of a factory and the 
land adjoining the same and the fixtures thereto belonging. This 
levy was duly recorded in the registry of deeds ; seizin and pos- 
session of said premises were duly delivered to said Newton, by 
_ the officer who made the levy ; and the execution was returned 
fully satisfied. Said Newton joined in a lease of the factory and 
privilege to one John S. Robinson, with the other owners there- 
of for five years. Said Robinson occupied the same three or 
four months and then became insolvent, and left without paying 
rent ; and the same has since been unoccupied. Said Newton, 
soon after the levy, leased the other portion of the estate, and 
the tenant converted the store into a dwellinghouse, dug a cellar 
and made other alterations thereon. ‘The said William and 
George L. Makepeace have never made any claim or set up any 
title to the real estate levied on as aforesaid ; and they offered, at 
the time of the service upon them of the writ in the present suit, 
to release the same to the plaintiff by deed. 

The defendants to be defaulted, or the plaintiff to become 
nonsuit, according to the direction of the court. 
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Metcalf §& Wilkinson, for the plaintiff, cited the cases mention- 
ed in the opinion of the court, and also Campbell v. Tousey, 
7 Cow. 64. Nass v. Vanswearingen, 7 8. & R. 192. Grout 
v. Chamberlin, 4 Mass. 611. 613. Glenn v. Smith, 2 Gill & 
Johns. 493. Griffith v. Frazier, 8 Cranch, 9. Holyoke v. 
Haskins, 5 Pick. 20. 

Merrick, for the defendants. 

Dewey, J. The right of the plaintiff to recover in this ac- 
tion seems necessarily to result from the application of a few 
well settled legal principles to the case stated by the parties. 
That the suit instituted by Newton Capron in the courts of 


Massachusetts upon this promissory note, while acting under no 


other authority than as an administrator appointed in Rhode Is- 
land, was a proceeding entirely irregular, and might have been 
defeated by an appearance in the suit and filing the proper 
pleadings, is unquestionable. 

We are then to inquire whether the suffering of judgment by 
default and upon the neglect of the party to contest the right of 
Capron to recover—connected with the further facts of the levy 
of the execution, that issued on that judgment, upon the real es- 
tate of two of the defendants, and the seizin and possession 
thereof delivered to the said Capron as the judgment creditor — 


by law discharges the defendants from all liability upon the 


note, when demanded of them by a lawful administrator, holding 
his appointment under the authority of this Commonwealth. 

And it seems to us, that inasmuch as a foreign administrator 
has no authority to institute suits at law, in our courts, for the 
collection of any debt due to the estate he represents, and no 
power to render available, to those who may be interested in the 
estate, any levy on the real estate of a debtor; that any suit by 
him in our courts, resulting in a judgment and satisfaction of the 
same by a levy on real estate which the debtor has failed to re- 
deem, will not debar the creditors or heirs at law of an intes- 
tate estate, acting through an administrator appointed under cur 
laws, of the right to recover the amount due upon any demand 
that may have been thus sued, and upon which judgment and 
levy of execution on real estate may have been had by the for- 
eign administrator. 
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The practical difficulties arising from such proceedings by an 
unauthorized administrator were foreseen and distinctly alluded 
to, in the opinion of the court in the case of Goodwin v. Jones, 
3 Mass. 514, a leading case on the question of the authority of 
foreign administrators to institute suits in our courts. In that 
case it was asked with much pertinency by the court, ‘‘ By what 
legal process could land set off on such an execution be made 
assets for the payment of the intestate’s debts ?”’ And we may 
further ask, how can land thus set off be made available to any- 
body ? Not to the heirs at law; for, having no privity with a 
title acquired through one not a legal administrator, they ‘could 
not claim under it. ‘The estate could not be sold for the pay- 
ment of debts, because no license could be obtained, for such 
purpose, by one not acting as administrator under an appoint 
ment by our court of probate ; and as the administrator holds 
the estate, acquired by levy of execution, only in trust for the 
creditors and heirs at law, if neither of these interests attach, 
how can he claim to hold it as trustee, and for how long a time 
does his trust continue ? 

The decision of this court in the case of Langdon v. Potter, 
11 Mass. 313, bears strongly upon the general question raised in 
the present case. ‘That was an action brought by an adminis- 
trator appointed in the State of Connecticut. No objection be- 
ing interposed upon the ground of want of proper parties, the 
case came to the court by appeal, and several pleas in bar, pre- 
senting other questions, were filed in the case, and the objection 
of want of authority, on the part of the plaintiff, to institute the 
action, was only raised upon motion, after the case was opened 
to the jury. Strong as were the objections to allowing a change 
in the pleadings at that stage of the cause, yet upon argument 
before the full court, this was allowed, and upon the ground, as 
stated by Jackson, J. that ‘‘a recovery in the case by the pres- 
ent plaintiff might not be a bar to another action to be brought 
for the same cause by a rightful administrator ; and it might be 
essential to the right of the defendant not to lose this ground of 
defence.” 

We do not think the fact, that the note was made payable to 
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an individual residing in Rhode Island, can affect the question, 
in the shape in which it now comes before us. Whether an actual 
payment of the note, in money, to the administrator in Rhode 
Island, might have constituted a sufficient defence, we have not 


thought it necessary to decide. 
Defendants defaulted. 


CoMMONWEALTH vs. SAMUEL CHURCHILL. 


The simple repeal of a repealing statute revives the original statute. 

The statute of 1840, c. 1, by repealing St. 1838, c. 157, revived so much of chapter 47th 
of the revised statutes as was repealed by the latter statute. 

Under the provision in the constitution of the Commonwealth, c. vi. § 6, that all laws 
theretofore adopted, used and approved, in the colony, province or state, and usually 
practised on in the courts of law, should remain and be in full force, until altered or 
repealed by the legislature, it is not necessary, in order to prove that a principle or 
rule of the common law had been adopted, &c., to show that such principle or rule 
had been adjudicated before that constitution went into operation: The court rely on 
usage and tradition, and the well known repositories of legal learning — works of ap- 
proved authority —to learn what are the rules of the common Jaw; and it is to these 
sources, that the above provision in the constitution refers. 

It is not necessary, in an indictment on § 2 of c. 47 of the revised statutes to aver that 
the quantity of liquor, alleged to have been sold by the defendant, was Jess than twenty- 
eight gallons. 

After a conviction on an indictment charging the defendant with selling spiritous liquor, 
to be used in his house, *‘ without being duly licensed as an innholder or common 
victualer,’’ a new trial will not be granted for the purpose of allowing him to give in 
evidencea license, which he had omitted to produce, to sell fermented liquor, and 
thus raise a question as to the mere form of the indictment. 


At the last September term of the court of common pleas, the 
defendant was convicted on four counts in an indictment, the 
first of which alleged that he, ‘‘ at Stoughton in said county of 
Norfolk, on the 16th day of March last past, did sell to one 
one glass of brandy to be by him the said then and 
there used, consumed and drank, in the dwellinghouse there sit- 
uate of him the said Samuel, he the said Samuel not being then 
and there duly licensed, according to law, to be an innholder or 
common victualler ; against the peace, &c. and contrary to the 
statute in such case made and provided.”? ‘There were five 
other counts similar to the first, except that different kinds of 
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spiritous liquor were alleged to have been sold to five different 
persons on several different days, to wit, on the 17th, 18th, 
19th, 20th and 21st of March, 1840. On two of the counts the 
defendant was acquitted. 

The defendant filed exceptions to the ruling of Strong, J. be- 
fore whom the trial was had : ‘‘ 1. Because the court instructed the 
jury that the 2d and 3d sections of c. 47 of the revised statutes, 
on which the indictment is founded, are binding and valid, when 
the defendant contends that they are unconstitutional and void. 
2. Because the court instructed the jury that those sections 
were still in force as law, when the defendant contends that they 
are repealed by subsequent legislative enactments.”’ 

Hallett, for the defendant, did not deny that it is a general 
principle of the common law of England, that the repeal of a 
repealing statute revives the preéxisting statute ; but he con- 
tended that the case at bar came within the exceptions to this 
doctrine. ‘The 2d and 3d sections of c. 47 of the revised statutes 
were repealed by implication, by St. 1838, c. 157, on the ground 
that new provisions on the subject were introduced into the latter 
statute, inconsistent with those of the former. Commonwealth 
v. Kimball, 21 Pick. 373. The 4th section of the latter stat- 
ute, expressly repealing all laws inconsistent therewith, was 
therefore mere surplusage, for the purposes of the case at bar; 
as it was not necessary to the repeal of those sections of the re 
vised statutes on which this indictment is founded. ‘The repeal 
of a statute which, by making new provisions different from 
those of the common law, repeals that law, does not revive the 
common law. Commonwealth v. Cooley, 10 Pick. 37. Com- 
monwealth v. Marshall, 11 Pick. 350. The case of Common- 
wealth v. Mott, 21 Pick. 492, decides only that an express 
specific repeal of a repealing act revives the preéxisting act; not 
that a statute, which, as in the case at bar, is repealed by impli- 
cation from the provisions of another statute, is revived by a re 
peal of the latter. , 

A repealed statute does not revive by the expiration of the 
time to which the operation of the repealing statute is limited. 
Warren vy. Windle, 3 East, 205. If, .therefore, St. 1838, 
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e. 157, had been limited to two years, the sections of the re- 
vised statutes on which this indictment is framed, would not 
have risen into force. Is there any difference between an origi- 
nal limitation of a statute to two years, and a repeal of it at the 
end of two years ? 

The legislature, it is well known, could not have passed an 
act directly reviving the Rev. Sts. c. 47. A majority could 
not have been obtained for such a measure. Hence it is to be 
inferred that it was not intended to revive that chapter. 

By the constitution of the Commonwealth, c. vi. § 6, it is 
necessary that it should be shown that the principle of the com- 
mon law, that a repeal of a repealing statute revives the first 
statute, had been adopted, used and practised on in the courts 
of Massachusetts before that constitution was adopted. No 
such usage or practice can be shown; and the principle is, 
therefore, not a part of our law. See Commonwealth vy. War- 
ren, 6 Mass. 72. 

Austin, (Attorney General,) for the Commonwealth. The 
St. of 1838, c. 157, repealed Rev. Sts. c. 47, §§ 1 & 2, not only 
by implication, but also expressly by the clause repealing all 
laws inconsistent, &c. ‘The former statute is expressly and 
simply repealed, without more, by St. 1840, c.1. Such repeal 
generally reénacts the law which was in force anterior to the 
statute thereby repealed. ‘Thus St. 1780, ¢. 5, establishing the 
governor’s salary at £1100, was repealed by St. 1788, c. 57, 
which reduced his salary to £800, but was revived by St. 1818, 
c. 88, which merely repealed the intermediate statute. 

But when the first repealing statute substitutes a new system, 
for a limited period, or when the second repealing statute sub- 
stitutes a new system, the law, which was in force anterior to 
both statutes, is not revived. This distinction’ is an answer to 
the cases cited by the defendant’s counsel. 6 Dane Ab. 589. 
2 Inst. 685. 1 Bl. Com. 90. 3 Bing. 497. 2 Dwarris on 
Statutes, 675, 676. Bac. Ab. Statute, D. Palmer v. Moore, 
9 Barn. & Cres. 754, note. Wheeler v. Roberts, 7 Cow. 536. 
[See also 1 Stephen’s Com. 77.] 

These are principles of the common law, by which this case is 
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to be decided. In Barry v. Mandell, 10 Johus. 579, in the New 
York court of errors, Van Buren, Senator, laid down this sound 
rule: ‘‘ In the construction of all statutes, courts are, and ought 
to be, guided by the rules of construction furnished by the com- 
mon law.” 

The provision of the constitution respecting ‘‘ laws heretofore 
adopted,” &c. refers not to those points of law only which had 
been already adjudicated, but to all systems of law, adopted, 
used, &c. viz. the common law, and those parts of the canon 
and civil law, on which our probate systems, &c. are founded, 
so far as consistent with our institutions. 

Suaw, C. J. It appears by the record that the defendant 
was indicted for selling spiritous liquors without license, on the 
16th day of March last, and at several times afterwards, and 
that upon a trial of the indictment, in the court of common 
pleas, he was convicted. ‘Two exceptions were taken to the 
directions and opinion of that court in matter of law, upon which 
the case has been brought before this court, pursuant to the 
statute. ‘These exceptions were as follows: 1. That the 2d 
and 3d sections of the 47th chapter of the revised statutes, upon 
which this prosecution is founded, are unconstitutional and void. 
2. Because the court instructed the jury that these sections 
were in force as law, at the time when the acts charged as 
offences were alleged to be done ; whereas the defendant con- 
tended that they were repealed by a subsequent act of the legis- 
Jature. Upon the first no argument has been offered, and it 
does not seem to be insisted on. ‘The second depends upon the 
question, whether the statute of 1840, c. 1, passed on the 11th 
of February, 1840, and which went into operation in 30 days 
from its passage, to wit, 13th March, 1840, simply repealing 
the statute of 1838, c. 157, did, by its legal operation, revive 
the 2d and 3d sections of the 47th chapter of the revised stat- 
utes. If it did, the case of the defendant was within them ; 
the acts all being charged to have been done after the 13th of 
March last, and the acts themselves being made punishable hy 
those provisions of the revised statutes. 

The St. of 1838, c. 157. declared that all laws inconsistent with 
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the provisions of that act were repealed. It became necessary, 
therefore, to examine the preéxisting laws, to ascertain what 
provisions were inconsistent. Having found that, the rule was 
established for determining what was repealed and what remained 
in force. The St. of 1838, both in its title and enactments, was 
a law regulating the sale of spiritous liquors, but did not pur- 
port to make regulations for licensed houses. It has, therefore, 
been determined, upon the construction of that statute, that in 
this respect the St. of 1838 was not inconsistent with the first 
section of Rev. Sts. c. 47, and of course did not repeal it 
Both could well stand together. But as it made other and dif- 
ferent regulations upon the subject of the sale of liquors, incon- 
sistent with the 2d and 3d sections of the same chapter, it was 
inconsistent with those sections, and therefore, by force of its 
express terms, repealed those sections. Commonwealth v. 
Kimball, 21 Pick. 373. 

If the court were right in this construction, then those sections 
were repealed, by the express provision of the statute, as effect- 
ually as if the words of the repealing clause had expressly men- 
tioned those two sections. It*was done by using terms of 
‘description, which, when applied, have the same effect as any 
other terms identifying the sections or provisions to be repealed. 
If the court were not correct in their construction of St. 1838, 
in holding that it repealed the 2d and 3d sections of the 47th 
chapter of the revised statutes, then those provisions have never 


been repealed, because no other statute affects them ; and then 


it follows that they have been in force ever since their enact- 
ment. Supposing they were repealed by St. 1838, then the 
question recurs, whether the simple repeal of that repealing act, 
making no new provisions on the subject, revives the preéxisting 
act. 

It has not been denied that, as a general rule in the construc- 
tion of statutes, the repeal of a repealing act revives the preéx- 
isting statute. It was supposed, however, in the argument, 
that a different opinion was expressed in the cases of Common- 
wealth v. Cooley, 10 Pick. 37, and Commonwealth v. Marshall, 
11 Pick 350. In the first of these cases, it was held that 
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St. 1814, c. 175, repealed the common law, by implication, by 
acting on the whole subject. The act of 1830, c. 57, repealed 
the act of 1814, but substituted a series of new provisions on 
the same subject. In the latter case, a doubt was expressed 
whether this revived the preéxisting rules of the common law. 
The decision of that point, however, was not necessary to the 
decision of the case then before the court ; because although 
St. 1830 did repeal St. 1814, it was not a simple repeal, but 
again substituted other and new provisions on the same subject 
But in the case now before us, there is a simple repeal, which 
annihilates the statute of 1838, and does nothing more. It 
leaves the law as it would have stood, had the act of 1838 not 
been passed. Of course, it revives that part of the revised 
statutes which had been repealed. 

The case of Warren v. Windle, 3 Kast, 205, was decided 
upon the ground that though the new substituted provisions in a 
repealing act are temporary, yet the repeal itself was permanent, 
and therefore the preéxisting law did not revive by the expiration 
of the time to which the new enactments were limited. 

It is conceded to be a maxim of the common law, applicable 
to the construction of statutes, that the simple repeal of a re- 
pealing law, not substituting other provisions in place of those 
repealed, revives the preéxisting law. As a maxim of the com- 
mon law, it was in force here when the constitution of the Com- 
monwealth was adopted. By that constitution, it was declared 
that ‘‘ all the laws, which have heretofore been adopted, used 
and approved in the colony, province, or state of Massachusetts 
Bay, and usually practised on in the courts of law, shall still 
remain and be in full force, until altered or repealed by the legis- 
lature ; such parts only excepted as are repugnant to the rights 
and liberties contained in this constitution.”” This constitution 
has been construed as adopting the great body of the common 
law, with those statutes made before the emigration of our an- 
cestors, which were made in amendment of the common law, so 
far as these rules and principles were applicable to our condition 
and form of government. Commonwealth v. Leach, 1 Mass 
59. Commonwealth v. Knowlton, 2 Mass. 534. 
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But it was contended, at the argument, that under this pro- 
vision no principle or rule of the common law could be regarded 
as adopted, unless it could be shown affirmatively that it had 
been adjudicated before the revolution. But we apprehend this 
would be much too narrow a construction. Before the revolu- 
tion, we had no regular reports of judicial decisions ; and the 
most familiar rules and principles of law — those which lie at 
the foundation of our civil and social rights —could not be so 
proved. No: We rely on usage and tradition, and the well 
known repositories of legal learning, works of approved au- 
thority, to learn what are the rules of the common law ; and 
we have no doubt that these were the great sources to which the 
above pregnant provision of our constitution refers. 

Taking it then as well established that the rules and maxims 
of the common law, referred to in the constitution, were those 
which our ancestors brought with them, and which had been, to 
some extent, modified and adapted to our condition by the legis- 
lative jurisprudence of the colonial and provincial governments, 
it follows that these rules and principles were regarded as bind- 
ing both upon legislators and judges in their respective depart- 
ments. <A part of this system are the well known rules of 
construction for the expounding of statutes, which are as much 
a part of every statute as its text. These are presumed to be 
known and kept in view by the legislature in framing the statute ; 
and they must be alike regarded by judges in expounding it. 

It was further insisted in the argument, that the legislature could 
not have intended, when they repealed one license law, in effect 
to reéstablish another. But their intentions must be ascertained 
by their acts alone, and not by evidence aliunde. We cannot 
possibly know the intentions of members of the legislature: It is 
the will of the aggregate body, as expressed in the statutes which 
they pass, which can be regarded as having the force of law. 
Any different construction would lead to the greatest confusion 
and uncertainty. The legislature are presumed to understand 
and intend all consequences of their own measures ; and the 
only safe course is for courts of justice to expound the intentions 


of the legislature by their acts, and those acts construed by 


known and established rules of construction. 
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On the whole, the court are of opinion that the simple repeal 
of St. 1838, c. 157, by that of 1840, c. 1, did revive the 2d 
and 3d sections of the Rev. Sts. c. 47, and that the provisions 
of those sections were in force at the time of the offences 
charged in the indictment ; and that the conviction was right. 

Exceptions overruled. 

After the above opinion was given, the defendant filed a 
motion in arrest of judgment, on the ground that no offence was 
set forth in the indictment, as it was not alleged that the quan- 
tity of liquor sold by the defendant, was less than twenty-eight 
gallons. 

In support of this motion, was cited Commonwealth v. Odlin, 
decided in Essex, November, 1839. 23 Pick. 275. 

The defendant also moved for a new trial, that he might have 
the benefit of showing, in his defence, that he had been licensed 
as a taverner, although the indictment alleges the contrary. 
And he produced a certificate, in due form, that he, on the 21st 
of April, 1839, was licensed by the county-commissioners ‘‘ to 
sell wine, beer, ale, cider, or any other fermented liquors, and 
not to sell brandy, rum, or any other spiritous liquors.”? He 
alleged, that he was prevented by accident, and the absence of 
his counsel, from producing this certificate at the trial, and there- 
by disproving the allegation, in the indictment, that he was not 
duly licensed, according to law, as an innholder, &c. 

These motions were argued at Boston, on the 28th of Janu- 
ary, 1841, by the same counsel, and at the succeeding February 
term in this county, the opinion of the court thereon was pro- 
nounced by 

Wipe, J. There is no ground for the motion in arrest 
of judgment. ‘The indictment is founded on the 2d section of 
the 47th chapter of the revised statutes, which forbids any person 
to sell wine or spiritous liquor to be used in or about his house ° 
or other buildings, without being duly licensed as an innholder 
or common victualler. Under this section, it is immaterial what 
quantity is sold to be so used. 

Tt appears from the exceptions, which were overruled at the 
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last term, that the defendant’s counsel supposed that this indict- 
ment was on the 3d as well as the 2d section of the 47th chap- 
ter. But it is not so. If it were on the 3d section, there would 
be good ground for the motion ; as was decided in Odlin’s case. 

The motion for a new trial must also be denied. We need 
not decide whether the qualified license, now produced by the 
defendant, would have availed him to defeat the indictment in 
its present form, if he had produced it in evidence, on the trial. 
It is sufficient ground to overrule the motion, that the said 
license did not authorize the defendant to do the acts of which 
he was accused and found guilty ; and that he neglected to bring 
it forward at the proper time, for the purpose of raising the 
question as to this supposed defect of form in the indictment. 
No purpose of justice would be promoted by granting the mo 
tion ; nor does the motion come within any rule by which the 
granting of new trials is regulated. ‘The defendant has been 
convicted on the merits, and makes no suggestion that the evi- 
dence against him was inadmissible, or that he can control it by 
evidence since discovered by him. Where a conviction is 
manifestly right, on the facts and the law applicable thereto, it 
would be a perversion of justice to allow a defendant to avoid 
sentence by interposing a mere matter of form, of which he might 
have availed himself at the proper time. See 1 Stark. Cro 
Pl. (2d ed.) 357. 1 Chit. Crim. Law, 655 - 657. 

Both motions overruled 
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Apotyuos Cuapp vs. JoeEL R. Sueparp & another. 


In order to maintain a bill in equity under the Rev. Sts. c. 81, § 8, to compel the 
delivery of property detained, &c. so that it cannot be replevied, the plaintiff must 
show that he has a legal right to maintain an action of replevin, and that such action 
cannot be effectually prosecuted by reason of the concealment, &c. of the property of 
the defendant. 

An equitable assignee of a chose in action cannot maintain replevin to recover posses- 
sion of it against the legal owner. 

After dissolution of a partnership, J. P., one of the firm, assigned his interest in the 
concerns thereof to J. H. P., and a debtor of the firm gave his note, in settlement of 
the debt, payable to said J. H. P. or order. Arbitrators, selected by the partners 
to adjust their differences, by their award assigned said note to C., one of the firm, 
and C, gave notice thereof to the maker of the note, and forbade his paying it to any 
other person. ‘The note never came into C.’s possession ; but J. P. took it, and in- 
dorsed it, as attorney of J. H. P., toa third person who called on the maker and 
received payment thereof from him, after C. had given him said notice. C. after- 
wards procured a decree for the specific performance of said award, and filed a bill 
in equity against J. P. and the maker of the note, to compel a delivery of the note to 
him, on the ground that it had been taken, detained, secreted or withheld from him, 
so that it could not be replevied. The bill, as against J. P., was taken pro confesso. 

Held, that the award and decree for specific performance thereof did not transfer to C. 
the legal interest in the note, and that he could not maintain the bill against the 
maker, 


Bitz in equity. The bill, as amended since the last October 
term, alleged that the plaintiff, and Joseph Porter and Samuel 
Everett, before April 1st, 1838, were partners, doing business 
as such, in the purchase and sale of wood and lumber, at Milton, 
under the name of Clapp and Everett ; that the partnership had 
been dissolved, and that said Porter had assigned his interest in 
the concerns thereof to one John H. Porter; that a difference 
of opinion arose among the parties interested, respecting the 
adjustment of the affairs of said firm, and that the matter in 
dispute was referred to Edmund J. Baker, Edmund P. Tileston 
and Henry G. Durell, as arbitrators ; that said arbitrators heard 
the parties, and made and published their award ; that the part- 
nership funds consisted principally of debts due on note and 
account ; that some of the notes, constituting the fund of the 
firm, were made payable to John H. Porter or order ; that by 
the award of the arbitrators, part of the debts due to the firm, 
including a note against the said Joel R. Shepard, for about 
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$ 22°77, payable to said John H. Porter, or order, were as 
signed to the plaintiff. The bill further set forth, that in a suit i 
equity, commenced by the plaintiff, July 25th, 1838, agains. 
the said Joseph Porter, John H. Porter and Samuel Everett, 
such proceedings were had, that at the February term, 1839, 
of this court, held in this county, by a final decree of the court, 
in said suit, the said Joseph Porter, John H. Porter and 
Samuel Everett were ordered specifically to perform said award, 
and forthwith to disclose and deliver to the plaintiff the part of 
said partnership funds, which had been assigned to him by said 
award: ‘hat about May 10th, 1838, and after the award by 
said arbitrators, the said Joseph Porter unlawfully took from the 
plaintiff the said note against said Shepard: That the plaintiff 
afterwards, about May 20th, 1838, by one Samuel Howe, gave 
notice to said Shepard that said note had been assigned to him, 
and cautioned said Shepard against paying the money due on it 
to any other person: That the said Joseph Porter and Joel 
R. Shepard, by combining and confederating together, after- 
wards took and converted said note, so that it could not be 
replevied. And the plaintiff prayed that the defendants might 
be required to make answers, upon oath, to the matters of the 
bill, and ordered to disclose and deliver said note to the plaintiff, 
and that the said Shepard might be ordered to pay the money 
due thereon to the plaintiff. 

Said Joel R. Shepard, in his answer, denied all combination 
with said Joseph Porter, but admitted that he purchased lumber 
of Clapp & Everett, and that on the settlement of the account 
for the same, February 9th, 1838, he gave his note for $ 22-77, 
the balance found due, payable to said John H. Porter, or or- 
der, on demand with interest: That subsequently, but the exact 
time he could not state, said Howe gave him notice that said 
note had been set off to the plaintiff, and cautioned him not to 
pay it to any other person: That afterwards, about June 28th, 
1838, he received a letter from Hobart & Cummings of Boston, 
informing him that said note was in their hands, and demanding 
payment thereof: That about four weeks afterwards, he paid 
the money, due on said note, to said Hobart and Cummings and 
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took up the note, which he found to be indorsed in blank in 
these words—‘‘ John H. Porter by his attorney, Joseph 
Porter.”’ 

The said Joseph Porter appeared and demurred to the plain- 
tiff’s bill. His demurrer was overruled at the last October 
term of this court, and upon his neglect to answer the bill, with- 
in the time limited by the rules of court for the regulation of 
practice in chancery, the plaintiff, at the rules before the clerk, 
on the first Monday of May, 1840, obtained an order that 
his bill, with regard to said Joseph Porter, be taken for con- 
fessed. eh ee ; 

Leland, for the plaintiff. 

Metcalf, for Shepard. 

Wipe, J. This case was argued at a former term, on de- 
murrer to the bill. ‘Two causes of demurrer were assigned : 
Ist. That the court had no jurisdiction: 2d. That the bill was 
defective in not stating specifically in what manner the plaintiff 
derived his title to the note now claimed by him, and which 
the defendants were charged with having taken away and con 
cealed. Upon the facts alleged, the court were of opinion that 
they had jurisdiction, but that the bill was defective for the 
cause assigned. 23 Pick. 228. 

The bill has been since amended, and Shepard, one of the 
defendants, has filed his answer to the amended bill. Porter, 
the other defendant, having neglected to file an answer, the bill 
as to him is to be taken pro confesso. Against him, therefore, 
we are of opinion that the plaintiff is entitled to relief. The 
only doubt is whether the plaintiff has set forth in his bill such a 
title to the note in question, as would enable him to maintain an 
action of replevin therefor. He claims title under an award of 
arbitrators, assigning this and sundry other notes to him, and a 
decree of this court, ordering a specific performance of the 
award. But the award did not operate as an assignment of the 
notes. ither party had a right to contest the award ; and the 
remedy against the party refusing to perform it was by an action 
on the arbitration bond, or by compelling the specific perform- 
ance of the award. ‘The plaintiff has elected to pursue the lat- 

moi. 11. 9 
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ter remedy, by a former bill ; but it does not appear that the 
defendant has been compelled to comply with the decree of the 
court in that suit. 

It is however averred in the present bill, ‘* that after the 
award by said arbitrators, the said Joseph Porter unlawfully 
took from the plaintiff the said note against the said Shepard.” 
This averment must be taken to be true. If Porter had any 
right or authority to take the note, he should have shown it in 
defence ; and without such proof, he must be regarded as a 
stranger. And we can have no doubt, that a party, having — 
the possession of a note or other security, to which he has only 
an equitable title, may maintain trespass or replevin against a 
mere stranger, or any one who has not a better title. 

But this reasoning and conclusion will not hold good with re 
gard to Shepard, the other defendant. The admission of Por- 
ter, either express or implied, is no evidence against Shepard. 
And there is no proof that the plaintiff ever had possession of 
the note in question, nor that it was taken from him by Porter. 
On the contrary, Samuel Howe testifies that after the award, he, 
as agent of the plaintiff, went to the place where the papers had 
been deposited at ie hearing, for the purpose of taking away 
those which had been awarded to the plaintiff; and that he was 
informed, on inquiry, that Joseph Porter, the defendant, had 
taken them away. He was the agent and attorney of John H 
Porter, to whom the note in question was payable, and who 
consequently had the legal title to it. : 

Now nothing can be more clear than the rule of law, that an 
equitable assignee of a chose in action cannot maintain an action 
upon it in his own name. He is not considered in law as the 
owner, and consequently cannot maintain an action of replevin 
to recover possession of it against the legal owner. 

If this defence had been made by Joseph Porter, it must 
have prevailed, as he had a right, acting as the attorney of John 
H. Porter, to retain possession of the notes awarded to the 
plaintiff, whose remedy was either upon the arbitration bond, or 
by compelling the performance of the award according to the 
decree of this court. And if both of these remedies had failed, 
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‘that which is now svught could not have been allowed. ‘The 
doctrine of courts of equity, that whatever has been agreed to 
be done is to be considered as done, does not apply to the 
_ present case. 

In order to maintain this bill, the plaintiff must show that he 
had a legal right to maintain an action of replevin, and that such 
an action could not be effectually prosecuted, by reason of the 
concealment of the note by the defendants. ‘This, in respect to 
Shepard, he has failed to do, and cannot therefore maintain this 
suit against him. 

There is another ground of defence, which would prevail, 
although it were shown that Joseph Porter took the note from 
the plaintiff ’s possession, as is alleged in the bill. In Shepard’s 
answer, it is alleged, that about the 28th of June, 1838, he re- 
ceived from Hobart & Cummings of Bost-n, a letter, informing 
him that said note was in their hands, and demanding payment 
thereof ; that he soon after called on said Hobart & Cummings, 
and found said note in their possession, indorsed in blank by 
John H. Porter, by his attorney Joseph Porter; and that he 
afterwards paid the amount of said note to said Hobart & Cum- 
mings, and took it up — which note is annexed to the answer. 

There is perhaps no sufficient proof of these facts, but they 
were not denied, and, as | understood at the argument, they were 
conceded by the plaintiff’s counsel. ‘The same facts, substan- 
tially, are admitted in writing, in the plaintiff’s action against 
another defendant. * 

Now upon these facts, Shepard would not be liable, notwith- 
standing Joseph Porter had taken the note unlawfully, unless he 
knew that Hobart & Cummings took the note with knowledge 
of the unlawful taking by Porter, which is denied in the answer, 
and which it is incumbent on the plaintiff to prove ; otherwise, 
Hobart & Cummings must be considered as the bond fide hold- 


* Other similar bills were filed by the plaintiff against several different de 
fendants, and the cases were argued at this term, on various grounds of law and 
evidence, by Leland, for the plaintiff, and by Cushing, D. A. Simmons, § F. 
Ames, for the respective defendants. Those cases were settled by the decision 
in the text. 
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ers of the note. If, however, the case depended on this ground 
of defence, Hobart & Cummings should be parties to the bill, 
and further evidence might be required to ascertain the fact. 
There is also another ground of defence, which appears to us 
conclusive. Before the bill was filed, Shepard had paid his 
note, and it is immaterial whether it was paid to Hobart & 
Cummings, or to Joseph Porter. The latter was the attorney 
of John H. Porter, the legal owner of the note. ‘This was a 
valid payment, notwithstanding the previous notice of the award. 
For the award transferred to the plaintiff no title to the notes 
awarded to him. Before the performance of the award, either 
party had a right to contest its validity. If the defendant had 
refused to pay Hobart and Cummings, and an action had been 
brought against him in the name of John H. Porter, it is very 
clear that the award would not have availed him in his defence. 
It is not necessary, however, for the defendant Shepard to rely 
on these grounds of defence, as the plaintiff has failed to prove 
such a title as would enable him to maintain an action of re- 
plevin; and without such proof this suit cannot be sustained. 
Bill dismissed as to Shepard. 


Joun Bussey, Jr. vs. THomas S. Briees & others. 


A representation to the jailer, by a person committed on execution, ‘ that he has not 
estate sufficient to support himself in prison,’’ is sufficient, under Rev. Sts. c. 98, 
§ 1, to authorize the jailer to make application to a justice of the peace to give notice 
to the creditor, by a citation, that the debtor desires to take the benefit of the law 
for the relief of poor debtors. 

A citation to a creditor, in which he has notice that his debtor ‘ deairenes to take the 
privilege and benefit allowed by an act entitled an act for the relief of poor prisoners 
who are committed by execution for debt,” is sufficient to authorize two justices of 
the quorum to discharge the debtor, on his taking the oath prescribed by §9 of the 
Rev. Sts. c. 98. 


Witpe, J. This is an action of debt on a bond given for 
the liberty of the prison limits ; and the defence is that Briggs, 
the debtor and principal obligor, was, after the execution of the 


oo 
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bond, duly discharged in pursuance of the Rev. Sts. c. 98, for 
the relief of poor prisoners committed on execution for debt. 

At the trial, an objection was made to the form of the oath 
administered to the debtor, but this objection has been waived. 
The plaintiff now relies on two objections to the regularity of 
the proceedings preliminary to the administration of the oath. 
The first objection is, that the representation of the debtor te 
the jailer was not conformable to the statute, and did not author 
ize the jailer to make application to the justice, who issued the 
citatio. to the creditor for relief. The first section of c. 98 of the 
revised statutes provides that ‘‘ when any person, who is commit- 
ted on execution for debt, shall represent to the jailer that he is 
unable to pay the debt, for which he is imprisoned, and is desir- 
ous to take the benefit of the law for the relief of poor debtors, 
the jailer shall make known the same to some Justice of the 
peace for the county.” 

In the application of the jailer to the justice, it is stated that 
Briggs, the debtor, complained to him that ‘‘ he had not estate 
sufficien{ to support himself in prison’’; and on this representa- 
tion the jailer applied, in the debtor’s behalf, for relief. This 
representation of the debtor is not in strict conformity to the let- 
ter of the statute, but we do not deem the variance material. If 
he had alleged that he was wholly destitute of property, that would 
doubtless have been a substantial compliance with the statute. 
And so we think when the debtor affirmed that he had not estate 
to support himself in prison, it must be understood that he could 
not pay the debt for which he was imprisoned, which exceeded 
$50. ‘That the debtor was unable to pay the debt appears clear- 
ly by the certificate of the justices that he had not any estate to 
the amount of $20. The representation of the debtor to the 
jailer is of little importance. If he expresses his desire to take 
the benefit of the law for the relief of poor debtors, that proba- 
bly would be sufficient, so that the subsequent proceedings, if 
regular, could not be avoided. 

The other objection to the proceedings is of more importance. 
In the citation to the plaintiff, the execution creditor, he is noti- 
fied that ‘‘ Briggs, the cebtor, desired to take the privilege and 
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benefit allowed by an act of this Commonwealth, entitled ‘an 
act for the relief of poor prisoners who are committed by execu- 
tion for debt.’”? This is the title of St. 1787, c. 29, which. was 
repealed by the revised statutes ; and the oath was administer- 
ed in pursuance of the provisions of the 98th chapter of the re- 
vised statutes, which is entitled, ‘‘ of the relief of poor prisoners 
committed on execution for debt.”” ‘The variance in the titles 
is verbal and inconsiderable ; and unless the creditor was misled 
thereby, there seems to be no good reason for holding that 
the proceedings are void. ‘This objection was taken in the 
case of Slasson v. Brown, 20 Pick. 440, but that case was not 
decided on that objection. It is there said that the court was in- 
clined to the opinion that it might be sustained. But the objec- 
tion was not much considered, and on further reflection, we are 
all of opinion that it ought not to prevail. Undoubtedly the 
creditor is entitled to the notice required by law ; but a mere 
verbal variance, which could not mislead him, or create a doubt 
as to the object of the citation, ought not, we think, to vitiate 
the proceedings. Such great strictness is not required to pro- 
tect the interests of the creditor, and might frequently do great 
injustice to the debtor. Now we are of opinion that the plain- 
tiff could not misunderstand the object of this citation. He 
must have known that the oath proposed to be taken was the 
oath prescribed by an existing law. He either knew that the 
old statute had been repealed, or he did not ; and in either case, 
how could he have any doubt as to the object of the citation ? 
If he had no knowlege that the former statute had been repealed, 
he must have supposed the notice good ; and if he did know of 
the repeal, and that a new law had been passed, he could not 
doubt that the citation referred to the existing law. We think, 
therefore, as the object of the citation could not have been mis- 
apprehended, this verbal inaccuracy in the description of the 
statute does not vitiate the proceedings, and consequently that 
the principal defendant was lawfully discharged. 
Judgment for the defendants. 
Churchill, Jr. for the plaintiff. 
Clarke, for the defendants. 
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JoseEPpH Downs vs. DanrieL FULLER. 


When a judgment, recovered contrary to law, is prejudicial to a third party, he may 
avoid it by plea and proof. 

Where a party recovered judgment, contrary to the Rev. Sts. c. 92, § 3, against a de- 
fendant who was out of the Commonwealth and had no notice of the suit, and levied 
execution on such defendant’s right to redeem real estate which had been set off 
on execution to another creditor, and then filed a bill in equity against such other 
creditor te redeem the estate from him ; it was held that the bill could not be main- 
tained. 


Bix in equity, filed on the 28th of April last, for the redemp- 
tion of several parcels of land in Canton and Sharon, upon which 
the defendant, on the 2d of May, 1839, levied an execution 
sued out on a judgment, recovered by him, against Adam Fuller, 
at the April term 1839 of the court of common pleas in this 
county. 

The question whether the plaintiff was entitled to redeem, 
and if so entitled, to what extent, was submitted to the court on 
the following facts agreed : The execution above mentioned was 
duly levied by the defendant on the undivided half, which said 
Adam Fuller owned as tenant in common with the defendant, 
of the parcels of land described in the plaintiff’s bill; and the 
defendant would have had, by virtue of his levy, an indefeasi- 
ble title to said undivided half, on the 2d of May, 1840, if the 
plaintiff had not instituted proceedings to redeem the same, as 
hereinafter set forth. 

On the 11th of June, 1839, the plaintiff sued out a writ against 
said Adam Fuller on two promissory notes held by him against 
said Adam, and attached the right of redemption on the defend- 
ant’s execution ; and the officer, who made said attachment, left 
a summons, as appears by his return, at the dwellinghouse of 
said Adam Fuller, in Canton, where his wife and children then 
resided and still reside, and where said Adam had, for several 
years, resided with them, until about the last of July, 1838, when 
he absconded and went to parts unknown. The plaintiff took 
judgment in said suit, at the first term, without the usual order 
of notice in cases where the defendant is out of the Commons 
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wealth, and the defendant insists, by his answer, that the judg- 
ment is therefore void, and that for this reason the plaintiff has 
no right to redeem. 3 

The plaintiff’s said judment was for $115:18 debt, and 
€10:11 costs. ‘The first execution thereon issued Septeraber 
23d, 1839, but was not levied; and the said attachment was dis- 
solved. An alias execution was taken out by the plaintiff, March 
20th, 1840, and the next day the right of redemption was taken 
thereon, and on said execution such proceedings were had, con- 
formably to the provisions of law, that on the 21st of Apnil, 
1840, the right of redeeming all the real estate, so levied on by 
the defendant, was duly sold to the plaintiff, at public auction, 
he being the highest bidder therefor, for the sum of $ 146-26 ; 
and the officer, who sold the same, delivered to the plaintiff, 
on said 21st April, a deed of the right of redemption, in the 
usual form, and the plaintiff claims thereupon the right to re- 
deem. 

On the 23d of April, 1840, the plaintiff tendered to the de- 
fendant a quitclaim deed, from the defendant to the plaintiff, of 
the premises so levied on by the defendant, and at the same time 
tendered to the defendant $287:00 and requested him to take 
the money, execute said deed, and deliver it to the plaintiff. 
The defendant then refused to accept the money or to execute 
and deliver said deed, and has hitherto refused so to do. 

The defendant sued out a writ against said Adam Fuller, on 
the 9th of March, 1840, for the sum of about $27-00, and 
caused an attachment of the interest of said Adam in said land, 
so levied on by the defendant, to be made on the same day, and 
the action was duly entered at the ensuing April term, 1840, of 
the court of common pleas, and continued, with the usual order 
of notice, to the September term, and now stands defaulted’and 
continued for judgment to the next December term. 

‘At the time of said sale of the equity, the plaintiff had notice 
in writing of an existing attachment by the defendant, but had 
no notice of the date or amount thereof. 

The defendant, on the 27th of April last, caused said right of 
redemption to be again attached in a second action, brought by 
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him against said Adam Fuller and entered at the last September 
term of the court of common pleas in this county, and which 
was continued to the ensuing December term, with an order of 
notice to said Adam as out of the Commonwealth. 

The plaintiff brought into court $ 287-00 for the defendant to 
take, or so much thereof as the court should determine to be-~ 
long to him. 

The plaintiff claimed a right to redeem, according to the 
prayer of his bill, under the Rev. Sts. c. 73, § 48, by which it 
is provided that ‘‘ all rights of redeeming any real estate, which 
has been taken and set off on execution, may be taken and sold 
on another execution, in like manner as the right of redeeming 
mortgaged real estate may be taken and sold ; and the debtor 
and those claiming under him may redeem the right sold under 
such second execution, as if it had been a right of redeeming a 
mortgaged real estate.”’ 

On the point upon which alone the court gave an opinion, 

E. Ames, for the plaintiff, argued that the plaintiff’s judgment 
against Adam Fuller, though recovered without the notice pre 
scribed by Rev. Sts. c. 90, § 48, and c. 92, § 3, is valid until 
reversed by the judgment debtor. Smith v. Rice, 11 Mass. 
512. Philips v. Biron, 1 Stra. 509. Bigelow’s Dig. 460. 
- Cook v. Darling, 18 Pick. 393. Hawes v. Hathaway, 14 
Mass. 233. Rex v. New College, 2 Lev. 16. 

Churchill, Jr. for the defendant. The plaintiff’s judgment 
was erroneous as to Adam Fuller, being recovered without legal 
notice to him. Blanchard v. Wild, 1 Mass. 342. Rev. Sts. 
c. 90, § 48. It was also fraudulent and void as against the pres 
ent defendant ; and as he cannot reverse it, he may avoid it by 
showing it to be invalid. 5 Dane Ab. 225. 3 Cranch, 307. 
6 Watts, 401, 402. Borden v. Fitch, 15 Johns. 121. Cavan 
v. Stewart, 1 Stark. R. 525. Buchanan v. Rucker, 9 East, 
192. Burrill v. West, 2 N. Hamp. 190. 

Witpe, J. In this case, the plaintiff claims a right in equity 
to redeem certain real estate which has been taken and set off 
on execution by the defendant. ‘The right claimed was taken 
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on a second execution in favor of the plaintiff, and sold to him 
in pursuance of the Rev. Sts. c. 73, § 48. 

The case depends upon the validity of this sale. ‘The ob- 
jection to its validity is, that the judgment, on which the plain- 
tiff’s execution issued, was void ; as when his original writ was 
served, the defendant in that suit was not residing within the 
Commonwealth, and had no notice of the action; and that the 
plaintiff nevertheless took judgment against him at the first term, 
in contravention of the Rev. Sts. c. 92, § 3. ) 

That a void judgment may be impeached by plea and proof, 
is very clear ; but the plaintiff’s counsel contends that the judg- 
ment in his favor is not void, but is voidable only, and is valid 
until reversed by writ of error. It is generally true, no doubt, 
that an erroneous judgment is to be avoided only by a writ of 
error ; but this rule of law does not apply to cases where a 
party has a right to impeach a judgment, and yet has no right to 
reverse it by a writ of error. If, for instance, a judgment be 
obtained by fraud and covin between the parties, with the intent 
to defeat the title of a third party, the latter may plead the mat- 
ter in avoidance of the judgment. Fermor’s case, 3 Co. 77. 
Veale v. Gatesdon, W. Jon. 91. So if a debtor suffers judg- 
ment to be recovered against him by collusion, for the purpose 
of having his property taken in execution, with the intention to 
delay or defraud his creditors, a creditor may avoid the judg- 
ment and execution by proof of the collusion between the par- 
ties to the judgment, although the judgment is voidable only, it 
being valid and binding between the parties. Pierce v. Jackson, 
6 Mass. 244. And this was unquestionably the law, as well 
before as after the statute of 13 Eliz. c. 5. Cadogan v. Ken- 
nett, Cowp. 434. | 

Although the judgment in favor of the plaintiff, in the present 
case, was not recovered by collusion with his debtor, or with any 
fraudulent intention, yet we think the defendant has a right to 
avoid it in the same manner ; because he is neither party nor 
privy to the plaintiff’s judgment, and is not entitled by the rules 
of law to reverse it by a writ of error. This was so decided in 
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Warter v. Perry, Cro. Eliz. 199, and in Randal’s case, 2 Mod 
308 ; and the same principle is laid down in Com. Dig. Er 
ror, D ;.and in 5 Dane Ab. 225. This rule of law does no 
appear, in any case, to have been controverted, and it seems 
reasonable and just, that where a judgment is recovered contrary 
to law, and prejudicial to a third party, he should have a right to 
avoid it. 

+ Bill dismissed 
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A vessel was insured in the coasting trade, back and forth one or more fishing voyages, 
the insurers to be liable for general average, however smal]. The vessel went ashore 
in a storm, and the crew boarded on shore and board was paid for them, but they were 
not dismissed from the vessel. By the labor of the master and crew, and the labor 
of others who were hired for the purpose, the vessel was got off and fitted to sail, 
and she returned to her home port. Part of the outfits of the vessel were sold by the 
master, at the place where she went ashore, to raise money to pay for getting her off, 
&c., he having no other means of raising money for that purpose. 

Held, that the labor and board of the master and crew, while getting off the vessel, were 
not a general average, and that the insurers were not liable therefor, but that they were 
liable for the labor, &c. of the persons hired to assist the master and crew, and for 
the loss on the sale of the outfits — these being a general average. 

Where by the perils insured against a vessel receives a strain which alters her shape so 
that she cannot be perfectly repaired without rebuilding her, and her value is thereby 
diminished, the underwriters are answerable, to the extent of such diminished value, 
in addition to the expenses of repairs, although the vessel is made seaworthy by the 
repairs, and is afterwards insured at the same premium and the same valuation as 
before the injury. 

Insurers are not liable for the expense of the survey of a damaged ship, made after her 
return to her home port. 


‘T'HIs was an action on a policy of insurance, dated April 3d, 
1837, by which the plaintiffs were insured ‘‘ $ 2500 on schooner 
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Good Hope and appurtenances, to be employed in the coasting 
trade of the U. States until May 15th, 1837, and back and forth 
one or more fishing voyages or fares, at and from Gloucester, 
from May 15th to November 15th, 1837.” There was a pro- 
vision in the policy that the assurers were not to be liable for 
partial loss on any articles, or on vessel or freight, under five 
per cent. excepting, in all cases, general average. 

The case was tried before Dewey, J. whose report was as 
follows: The Good Hope sailed from Gloucester, in good or- 
der and condition, within the time specified in the policy, for the 
Bay of Chaleur, on a fishing voyage. On the 12th of September, 
1837, expecting a storm, she ran, with five other schooners, into 
Chitecamp Harbor, and anchored. On the 13th, a heavy gale 
set in, and on the 14th, it blowing directly into the harbor, she 
dragged her anchors and went ashore, as also did four of the oth- 
er schooners. She went ashore in the most favorable place and 
manner ; the sea made a breach over her, and she soon became 
imbedded among the rocks. The wind and tide abating, the crew 
got out some large rocks from her bed, that she might lie 
smoother. The next night she thumped again. The fish and 
barrels, and every thing on board, were got on shore as soon as 
possible, and a survey was called the next morning. The crew 
boarded on shore, and board was paid for them, after the fish and 
barrels were landed. By the labor of the crews of the Good 
Hope and of five other schooners, and of some inhabitants 
from the shore, according to the advice of the survey, in five 
days’ time she was got off; the men laboring night and day 
when the tide would serve: ‘The captain and crew, by eight 
days’ further labor, got the schooner round into a safe place for 
fitting her out again for sea, and put her into such condition as 
to be capable of the voyage to Gloucester ; though she was not 
repaired, except by caulking. Shortly after, she sailed for 
Gloucester and arrived there safely. At Gloucester, skilful per- 
sons were employed by the plaintiffs to make the necessary re- 
pairs : ‘They bored out some treenails and put in more bolts ; 
taking out, and afterwards putting in again, so much of the ceil 
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ing as was necessary for that purpose, and recaulked her and 
spiked her decks. 

After these repairs, sne was seaworthy ; and a survey, called 
at Gloucester by the plaintiffs, for that purpose, on the 29th of 
November, 1837, estimated the damages done her by going 
ashore, which had not been repaired. She has since been con- 
stantly employed, and has performed her voyages well. She is 
insured at Gloucester at the same premium, and the same valua- 
tion, as in the said policy. 

The items of loss, for which the plaintiffs claimed, were as 
follows : 

1. Expenses of captain and crew at Chitecamp, for labor in getting 
off the schooner, stopping the leaks, &c. till she sailed for 


Gloucester, $ 221-00. For men’s board on shore 13 days, $ 81°84, 302-84 
2. Expenses incurred for iabor of otners, and materials used in get- 


ting her off, and damage done to a hired boat, : . 472-35 
3. Loss on outfits, - - - - - - 42:50 
4. Repairs at Gloucester, - - . : - - 188-03 
5. Damage of hogging and strain, > - . - 835-00 
6. Fees of survey at Gloucester, - : - - - 12:00 


Total, $ 185272 


A quantity or salt, a part of the outfits of the schooner, was 
sold at Chitecamp, to raise money to pay the expenses above 
named ; it being necessary to pay cash for them, and the cap- 
tain having no other means of raising money. ‘The loss to the 
plaintiffs, caused by this sale, was the third item of their claim. 

The schooner, while on shore, was strained and badly hogged 
by beating upon the rocks. 

The witnesses stated her to be a first rate vessel of her class. 
On her voyage to Gloucester she leaked badly : They had on 
board the crew of the schooner Roger, and two pumps were 
kept going half the time. The master carpenter, who repaired 
the vessel, stated that the whole body of the vessel was injured ; 
that some of her timbers were lifted ; that some of her treenails 
were started in the bilge, so as to come half through; that the 
seams and butts were opened in several places, and that some 
bolts were broken and others started ; and he stated that the in- 
jury from the strain or hogging could not be perfectly repaired 
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except by rebuilding her. ‘lhe plaintiffs directed the carpen- 
ters to repair the vessel and make her seaworthy, but to do it 
economically ; stating that ‘‘they meant to keep her, and did 
_ not want any thing out of reason to be done upon her.” 

The hogg remained in her after the repairs, and it was testified, 
that with a hogg a vessel usually grows weaker, and that it af- 
fects not only the beauty but the strength of the vessel. The 
witnesses testified that the hogg diminished the value of the ves- 
sel from $ 800 to $ 1000. . 

The jury were instructed to consider how much the schooner 
was injured in value by the effect upon her shape by the strain, 
and they returned a verdict for $835. ‘This was the only point 
submitted to the jury. The counsel for the defendants contend- 
ed that they were not liable for the injury, or the effect on the 
value of the vessel, from the hogg or strain, and also that other 
items of the loss claimed were not chargeable to general av- 
erage. Questions also arose as to contributory interests. All 
these questions are submitted to the whole court ; and assessors 
are to be appointed to state the plaintiffs’ claim upon the poli- 
cy, upon such principles as the court may direct. 

The case was argued at a former term. 

Rantoul, for the plaintiffs. 

Ward, for the defendants. 

Purnam, J. This was a policy on the schooner Good Hope 
and appurtenances, coasting one or more fishing fares, from May 
15th to November. 30th, 1837. She put into Chitecamp Harbor 
on the 12th of September, expecting a storm; and while there 
she dragged her anchors and went on shore. ‘The crew board 
ed on shore, and board was paid for them; and by their labor, 
assisted by others, the schooner was got off. And the expenses 
in Nos. 2 and 3 of the schedule, were paid to the captain and 
crew and others. By reason of the damage she had sustained, the 
schooner could not pursue her course, on account of the neces- 
sity of repairs ; and in such cases, those expenses are a general 
average. 1 Phil. Ins. (Ist ed.) 346. Bedford Commercial 
Ins. Co. v. Parker, 2 Pick. 1. These expenses were incurred 
within the time for which the schooner was insured, and were 
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eral average, so far as concerns the people who were hired to 
assist the seamen who belonged to the schooner. Da Costa v. 


Newnham, 2 'T. R. 407. But as the crew were not discharged, — 


and worked as seamen, in getting off the schooner, no charge is 
to be allowed the assured on that account. In De Vauz v. Sal- 
vador, 4 Adolph. & Ellis, 420, it was held that the expense of 
wages and provisions of the crew during the time that the ship 
Was repairing damage, which arose from collision with another 
ship, by perils of the sea, was not to be charged to the under- 
writer. The rule was laid down by Lord Mansfield, in Fletch- 
er v. Poole, in 1769, Park on Ins. (2d Amer. ed.) 52, that 
sailors’ wages, and provisions expended while the ship is detain- 
ed to refit, are not to be allowed as a charge against the insurer 
So in Robertson v. Ewer, 1 T. R. 132, Buller, J. said, if the 
ship had been detained in consequence of an injury received in a 
storm, though the underwriter must have made good the damages, 
yet the insured could not have come upon him for the amount of 
wages and provisions while she was under repair. ‘The distinc- 
tion is taken, in Da Costa v. Newnham, before cited, between 
the labor performed by sailors who are by contract attached to 
the ship and bound to do service, and the labor of others hired 
to work for the general concern. The latter constitute an item in 
the general average ; the former not, unless the sailors were dis- 
charged from the ship. In such case, they, as well as others, 
might be employed as day laborers and be charged accordingly. 
The first item in the schedule cannot, therefore, be allowed. 

The third item, viz. the loss in the sale of a quantity of salt, 
part of the schooner’s outfit, which was sold at Chitecamp to 
raise money to pay the expenses, should be allowed in the gen- 
eral average ; for it was a sacrifice of that property for the good 
of all concerned ; as the case finds that the master had no oth- 
er means of raising the money. Orrok v. Commonwealth Ins. 
Co. 21 Pick. 469. 

In regard to the repairs made at Gloucester, one third should 
be deducted, new for old. And this deduction is to be made 
from the gross amount, as was settled in Brooks v. Oriental Ins. 
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Co. 7 Pick. 259. ‘The charge for the survey at Gloucester can- 
not be considered as part of the loss. 7 Pick. ubi sup. 

The most material subject of inquiry is the fifth item in the 
plaintiffs’ claim, namely, ‘‘ damage of hogging and strain $835.” 
The facts relating to this claim are, that the plaintiffs repaired 
the schooner in November, 1837, to the extent of making her 
seaworthy ; and she has been constantly employed and has per- 
formed her voyages well, and is insured at the same premium, 
and at the same valuation since, as she was before she received 
the damage. But the plaintiffs had a survey called, after she 
was thus repaired, to estimate the damage which had not been 
repaired. And it was proved that the whole body of the schoon- 
er was injured ; that some of the timbers were lifted ; some of 
her treenails started ; and that the injury from the strain or hog- 
ging could not be perfectly repaired, except by rebuilding her : 
That the hogging remained after the repairs, and that it affects 
not only the beauty but also the strength of the vessel. And 
the damage from the hogging and strain was estimated from 
$800 to $1000. 

‘It is contended for the defendants, that this is an imaginary 
damage, for which they are not responsible ; and that no such 
charge has heretofore been allowed in the law of insurance. 
' Sage v. Middletown Ins. Co. 1 Connect. 243. Peele v. Suf- 
folk Ins. Co 7 Pick. 254. 

The case is not without its difficulties. The assured cannot 
be permitted to claim for unseen and imaginary damage ; for 
there can be no standard to measure the correctness of the esti- 
mate ; and the result would frequently be an allowance against 
the insurers commensurate with the wants to make up a total 
loss, wherewith to charge the underwriters. But in the case be- 
fore us, in consequence of the damage within the perils of the 
policy, some of the timbers have been lifted, and a vessel, 
that is found to have been one of the first class, is left, after 
her repairs, so misshapen as essentially to affect her value. 
There is no room for mistake about the main fact. She is ob- 
viously so much hogged as not to be perfectly repaired, unless 
by rebuilding her. She has been made seaworthy ; but it is in 
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evidence that she is not so strong as she would be if she were 
as straight as she was built. 

Now the assured is entitled to an indemnity. If an insurance 
should be obtained upon the schooner as she now is, and a dam- 
age should happen to her, all that could he required of the un- 
derwriter would be to put her in as good a state and condition 
as she was when the policy was made. It could not, on any 
principle of indemnity, be required that she should be put in a 
better shape and condition. Here, at the time of the insurance, 
this schooner was of the first class. By the perils of the sea, 
she has received an injury obvious to the eye, and essentially 
affecting and diminishing her value. How can it be said that 
the plaintiffs are indemnified, if compensation should not be 
made for this damage ° 

We do not intend to shake the doctrine which we have re- 
cognized touching imaginary or theoretical strains. It may be, 
theoretically speaking, that whenever a ship takes the ground, all 
her timbers, from the keel to the water-ways, must of necessity 
be in some degree disjointed. But this is not such a case 
Here the damage is actual, visible and tangible. And if this 
vessel should hereafter take the ground, or encounter extraordi- 
nary seas, it is not to be expected that she would stand the 
shock as well as if her timbers had not been lifted and disjointed. 

In the present instance, it is to be observed that there is no 
evidence of any design to make up a case, or to strain a point, 
with a view to a certain result. But the claim is put forth and 
proved as a real damage from the injury sustained within the 
perils of the policy, and is to be allowed. 
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Joun P. WesBBER vs. THE Eastern RaiLtroap ComPaANY. 


A witness, who had been for ten years secretary of an insurance company, and as such 
had been in the practice of examining buildings, with reference to insurance thereof, 
and who had also, as county commissioner, frequently estimated damages caused to 
estates by the laying out of highways and railroads, was held to have been rightly 
permitted, on a hearing before a jury empannelled to appraise damages sustained by 
a party by the laying out of a railroad over his land and near to his buildings, to give 
his opinion that the passage of locomotive engines, within one hundred feet of a build- 
ing, would diminish the rent and increase the rate of insurance thereof against fire : 
Held also, that he was rightly permitted to testify that the directors of the insurance 
company, of which he was secretary, upon his consulting them as to an application 
for insurance on a building in the vicinity of the buildings of the party then before 
the jury, had declined to take the risk at any rate. 

An estimate, not on oath, of damages that would be sustained by a party over whose 
land a railroad was afterwards laid out, made by a committee of a town, while a 
petition of the town for a change of the route of the railroad was before the legisla- 
ture, and merely stating those damages as the least the party would take, is not ad- 
missible in evidence to a jury empannelled to appraise damages caused by laying out 
the railroad over the land, although such estimate was made at the request of an 
agent of the railroad company. 

Where the sheriff instructed a jury, empannelled to appraise damages caused by the 
laying out of a railroad over a party’s land, that by the legal construction of his title 
deed, which bounded his land on a way, he owned the land to the centre of the way, 
and was therefore entitled to damages for the value of the land over which the way 
passed ; it was held that the instruction was so general and abstract, that no opin- 

ion could be expressed, as to its correctness, without much qualification. 


TH1s was a proceeding upon a petition for a jury to assess 
the damages sustained by the petitioner by the laying out of the 
eastern railroad over his land. On the return of the verdict into 
the court of common pleas, the respondents objected to the ac- 
ceptance thereof, for the reasons hereinafter mentioned. The 
court, however, accepted the verdict, and ordered it to be certi- 
fied, with their adjudication thereon, to the county commission- 
-ers ‘The respondents thereupon alleged exceptions to the ad 
judication : First, because the sheriff, who presided at the hear- 
ing before the jury, admitted (the respondents objecting there- 
to) the testimony of John W. Proctor, Esq. that he had been 
for ten years secretary of an insurance company, and had been 
applied to for insurance on a house in the vicinity of the petition- 
er’s land, over which the eastern railroad was laid, and that upon 
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his consulting the directors of the insurance company, they de- 
clined taking the risk at any rate ; and that in his opinion the 
passage of locomotive engines, within one hundred feet of a 
building, would increase the rate of insurance, and that the pre- 
mium would be increased from one and a half to two per cent., 
and that the rents of buildings so situated would be reduced from 
one fourth to one third. Said Proctor did not profess to be an 
expert, but testified that he had been county commissioner six 
or eight years, and had estimated damages for common roads 
and for railroads, and, as secretary of an insurance company, 
had examined and estimated the value of estates in every part 
of the county. Secondly, because the sheriff admitted in evidence 
(the respondents objecting) an estimate, made at the request of 
an agent of the respondents, by a committee of the town of 
Beverly, (when that town petitioned the legislature to change the 
route of the eastern railroad,) of the damages that would be sus- 
tained by different proprietors of land, and among others by the 
petitioner. Thirdly, because the sheriff instructed the jury 
upon the point of the quantity of land taken, and as applicable 
to the title deed of the petitioner, which bounded him on a way, 
that the rule of law is, that a deed which so bounds a party, 
without any measurement of lines, carries him to the centre of 


the way, and that by the construction of the petitioner’s deed . 


of the land over which the railroad was laid out, he should be 
considered as the owner of the way upon which, by said deed 
his land was bounded, and that he was entitled to recover dama- 
ges for the value of the land over which said way passed. 

This case was argued at a former term. 

M. J. Lord, for the respondents. 

Rantoul & Ward, for the petitioner. 

Suaw, C. J. This case comes before this court by excep- 
tions to the decision of the court of common pleas, in accepting 
the verdict of a jury, allowing damages to the petitioner, occa- 
sioned by taking his land‘in Beverly, for the construction of the 
eastern railroad. The objection of the company to the verdict 


is founded on exceptions taken to the decision and directions of 


the sheriff, on the assessment of damages, which appear by a 
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bill of exceptions allowed by the sheriff, and returned with the 
verdict. 

1. The sandents excepted to the testimony of John W. 
Proctor, called as a witness by the petitioner, on several 
grounds. One was, that he was called to give his opinion upon 
the question, whether the proximity of a railroad would be like- 
ly to increase the rate of premium of insurance against fire, 
when it «lid not appear that his acquaintance with the subject 
was suci, as would warrant him to give his opinion in evidence. 
It is true that in answer to a cross interrogatory, Mr. Proctor an- 
-swered that he did not profess to be an expert. But his state- 
ment of his experience and means of knowledge, in estimating 
the risks against fire, from his long having been secretary of a 
fire insurance office, and having been charged with the duty of 
examining buildings, and taking into consideration all circum- 
stances bearing upon the risk and the rate of premium, rendered 
him, we think, quite competent to give his opinion as evidence 
to the jury upon that subject. 

As to what other directors said, it would not be competent 
evidence, had the question been asked and objected to, and al- 
lowed by the sheriff; being merely hearsay. But if it came out 
unasked, as it apparently did, and no request was made to the 
sheriff to direct the jury to disregard it, this is no sufficient 
_ ground for a new trial. But taking the statement from the bill 
of exceptions, it appears to us that the testimony was to an act, 
rather than a declaration. If an application was made in a case 
similar to that of the petitioner, and was in fact rejected, on ac- 
count of the increased risk, that was an act and not a declara- 
tion, and was competent evidence to show that the proximity of 
a railroad to a building increases the fire risk. 

2. The second exception was, that the petitioner offered an 
estimate of damages by a committee of the town of Beverly, 
made at the request of the agent of the respondents, in which the 
damage to the petitioner’s estate, with a number of others, was 
set down, with a view to enable them to form a just comparison 
of the cost of the route first proposed, and of another proposed 
to be substituted. This estimate, though objected to, by the 
company, was admitted. 
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This paper has been submitted to us with the exceptions. It 
purports to be the copy of an estimate, made by a committee 
of Beverly, of the damages to estates on the routes above and 
below Essex Bridge. It purports to be signed by Josiah Lovett, 
and to have been presented to Mr. Chase, one of the executive 
committee of the railroad company. On the route above the 
bridge, the item relied on is as follows. ‘‘ John P. Webber & son, 
lowest he will take $4000.” The court are of opinion that this 
was not competent evidence, and ought not to have been admit- 
ted. It was not made in pursuance of any legal commission or 
authority, was not under oath, and bears no character of official 
authority. It is said to have been made at the request of the 
company ; but that does not make it evidence against them. 
Besides, so far as it affects the estate now in question, it does 
aot appear to express the judgment or opinion of the committee 
upon the actual value of the estate, or the damages which the 
railroad would occasion ; but only the sum demanded by Mr. 
Webber, as the lowest he would take. 

And we are of opinion that it was not merely irrelevant and 
immaterial, but was calculated to have an influence upon the 
minds of the jury. It does not appear upon what grounds this 
estimate was made. It does not purport to be an exact or just 
appraisement. It might be intended to induce the agents of the 
company or the legislature to adopt one route in preference to 
another, and may have been made by interested persons. In 
every view we have been able to take of it, it appears to us to 
be irrelevant and incompetent evidence, and therefore, upon this 
ground, that the verdict ought to be set aside, and a new trial 
granted. | 

3. It was also objected by the respondents, that the sheriff 
instructed the jury in reference to the quantity of land taken, and 
as applicable to the title deeds of the petitioner, that a deed 
bounding a grantee by a highway without any admeasurement of 
lines, carries him to the centre of the way. This direction is 
so general and abstract in its terms, that it is difficult to express 
an opinion on its correctness, without much qualification. It is 
undoubtedly true, that when a highway or town way is laid over 
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the land of an individual, the public acquire a perpetual ease- 
ment over the land, for all purposes to which a right of way is 
applicable, but the owner retains his fee in the soil under the 
way. He may therefore convey the adjoining land without the 
soil unde: the highway, or the soil under the highway witnout 
the adjacent land, or both together. If the land under the way 
passes by a deed of the adjacent land, it passes as parcel, and 
not as appurtenant. It is a question of construction, therefore, 
in each particular case, and depends, as in all other cases, upon 
the intent of the parties, as expressed in the descriptive part of 
the deed, explained and illustrated by all the other parts of the 
conveyance, and by the localities and subject matter to which 
it applies. In the present case, it does not appear, by the 
bill of exceptions, what was the particular description in the 
deed referred to, whether the way was a highway, town way 
or private way ; whether the grantor owned the soil under the 
highway, or how, or when, or in what mode, the way was laid 
out ; all which circumstances might have more or less bearing 
upon the question of construction. It does not appear whether 
the way in question had been discontinued or not, before laying 
out the railroad ; whether the railroad was laid over the way, so 
that one species of public easement was added to another, or 
superseded the other ; which might be important circumstances, 
in considering the subject with a view to damages, as it was con- 
sidered in the present case. We have thought it less important 
to give an opinion upon this abstract question stated in the ex- 
ceptions, as the verdict must be set aside on the other ground; 
because, if the way had not been discontinued, if the owner of 
the land had ever been allowed damages for taking his land for 
a public easement, and the laying out of the railroad was mere- 
ly superadding one public easement to another, or substituting 
one public easement for another, it would practically make very 
little difference in the assessment of damages. The right of the 
public to the easement being perpetual, and going to such use of 
the land, as supersedes the use of the owner to any beneficial 
or practical purpose, unless in the extraordinary case of a mine, 
or spring, or quarry under the way, the value of the dormant 
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fee depending upon a very remote and improbable contingency, 
its value is too small to have much influence in the assessment of 
damages. Considering it thus unimportant, and depending upon 
many facts and circumstances not mentioned in the bill of excep- 


tions, and supposing it quite probable that the questio) wil. not . 


again arise, we have not thought it expedient to exjress ary 
opinion upon this point. 

Verdict set aside, and the result to be certified to the county 
commissioners, with directions to issue a new warrant, for the 
assessment of the petitioner’s damages. 


JoseEPpH V. Brown & another vs. Grorce Foster & 
Trustees. 


An assignment under St. 1836, c. 238, is not made void by the assignor’s giving a 
preference to one of his creditors immediately before the execution of the assignment, 

Two sheets of paper, one folded within the other, were taken by a scrivener, and an 
assignment under St. 1836, c. 238, was written and executed on the first pages of 
the first sheet. A magistrate, immediately after the execution of the assignment, 
wrote and signed on one of the pages of the second sheet, a certificate that the as- 
signor ‘* within named ”? made oath that he had ‘‘ thereby conveyed all his property, 
not exempted by law from attachment, for the benefit of all his creditors, according 
to the true intent and meaning of the statute in such case made and provided ”?: Both 
sheets were delivered to the assignees and were kept together ; and a schedule of the 
property assigned was soon after made and annexed, and the whole were then stitched 
together as one instrument. Held, that the certificate of the oath of the assignor was 
‘* indorsed on the instrument of assignment,”’ within the meaning of the statute 


SamueEL Gray and John Harding were summoned as trus- © 


tees of Foster, the principal defendant. It appeared from the 
answer of Gray, and from an affidavit of a third person, which 
the parties agreed should be used as evidence, that Foster, on 
the 23d of June, 1837, executed an assignment of his property 
to Gray and Harding, under St. 1836, c. 238: That imme- 
diately upon the execution of said assignment, Foster made 
oath before a magistrate, that he thereby conveyed all his prop- 
erty, not exempted by law from attachment, for the benefit of all 
his creditors ; and that a certificate of said oath was written and 
signed by the magistrate, as is hereinafter mentioned in the opin- 
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ion of the court: ‘That said Gray and Harding thereupon took 
possession of the property assigned ; and that ‘‘all the forego- 
ing was done between the hours of eight and nine, A. M. or 
about that time”: ‘That the assignees were summoned in this 
action, about two o’clock, P. M. of the same day ; and that 
they afterwards, on the same day, took an account of the prop- 
erty assigned, made a schedule thereof, and attached the same 
to the instrument of assignment, in the manner described siereaf- 
ter in the opinion of the court: That said Foster, in the morn- 
ing of said 23d of June, 1837, between the hours of eight and 
ten A. M. delivered to a person, who was surety for him at the 
Essex Bank, several notes payable to said Foster or order, and 
by him indorsed, for the purpose of indemnifying said surety ; 
and that said Gray, ‘‘ before the execution of said assignment, 
and on the same day of the assignment, heard said Foster say 
that there was one note at the Essex Bank, upon which he had 
indorsers, and that he thought he ought to secure them ; but 
whether he did or not”’ said Gray did not know. 

Several of Foster’s creditors became parties to the assign- 
ment ; but not until after the assignees had been summoned in 
this suit. 

Hazen, for the plaintiffs. This assignment was void, accord- 
ing to the spirit of the decision in Perry v. Holden, 22 Pick. 
269, by reason of the preference given to the assignor’s surety af 
the bank. 

The proviso in §1 of St. 1836, c. 238, that a certificate 
of the oath of the debtor shall be indorsed on the instrument of 
assignment, constitutes a condition precedent. Shep. Touch. 
121. 19 Vin. Ab. Statutes, E. 6. pl. 7. The certificate, in 
this case, was not ‘‘ indorsed.”? ‘To indorse, is to write on the 
back of the paper itself. Hartwell v. Hemmenway, 7 Pick. 117. 
Montague v. Smith, 13 Mass. 396. 

Saltonstall, for the trustees. By the evidence in the case, 
the securing of Foster’s surety at the bank was anterior to 
the execution of the assignment, and not a part of the same 
transaction. It was otherwise in Perry v. Holden, and the de 


ee 
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cision in that case is therefore not applicable. Fairbanks v. 
Haynes, in this county, November term, 1839. 

The provision in the statute, that the certificate of the debt- 
or’s oath shall be indorsed on the assignment, may be regarded 
as directory only. But if it be a condition precedent, that con- 
dition has been performed. The term ‘‘ indorsed ” is not to be 
taken literally. A writing intended to operate as an indorsement 
will be regarded as,such, on whatever part of the paper it may 
be inscribed. Rex v. Bigg, 1 Stra. 18. See also Nason v. 
Dillingham, 15 Mass. 170. 2 Dwarris on Statutes, 714, 715. 

Suaw, C. J. The question is, whether the trustees are lia- 
ble to be charged on their answers. It appears by the answers, 
that George Foster, the principal debtor, made an assignment to 
the trustees for the benefit of his creditors, purporting to be 
made conformably to St. 1836, c. 238, respecting the assignment 
of the estate of insolvent debtors. Before the assignment was 
executed by the creditors, but after it was executed by the 
debtor and trustees, the plaintiff made his attachment. If, 
therefore, the assignment was not valid according to the statute, 
the title of the attaching creditor would have preference to that 
of the assignees. 

The attaching creditor seeks to avoid the assignment on two 
grounds ; first by the giving of a preference to a particular cred- 
itor, and that known to one of the assignees, or respecting which 
he was put upon inguiry, and might have ascertained the fact: 
Second, because the certificate of the oath of the debtor was not 
indorsed on the assignment. 

In regard to the first, we think the point is settled by the late 
case of Fairbanks vy. Haynes, in this county. (23 Pick.) “How- 
ever such a preference may affect the right of the debtor to have 
his discharge, it does not avoid the assignment, unless it is given 
by the assignment itself, or by some instrument or act, so con- 
nected with the assignment, as to be deemed in law part of the 
same transaction. 

The other objection to the validity of the assignment, on the 
ground that it does not conform to the statute, requires more 
consideration. The statute provides, § 1, that debtors may as- 
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sign, &c. and such assignment shall be valid against any attach- 
ment thereafter made, provided the debtor shall make oath, a 
certificate of which shall be indorsed on the instrument of as- 
signment, &c. It was contended in support of the assignment, 
that although by this clause, the taking of the oath by the debtor 
might be a condition precedent, without which the assignment by 
force of the statute would not take effect, yet that the provision in 
regard to the indorsement was merely directory, and not a con- 
dition ; and therefore if the oath was taken, the assignment was 
valid, although the direction to indorse the certificate of that fact 
on the assignment was not complied with. 

When a statute directs that an instrument shall be framed in a 
certain way and shall have a certain legal effect, it is often diffi- 
cult to determine, whether a particular provision constitutes a 
condition or only a direction ; and in this case we have not found 
it necessary to decide that question. It appears by the trustees’ 
answers, that at the time the assignment was made, the debtor 
took the oath required by the statute, before a magistrate of 
competent authority, who then and there wrote and signed a cer- 
tificate, on a paper folded with the assignment, but not annexed 
to it by a thread or wafer, or otherwise. It was long since held, 
even under a penal statute and in a capital case, that a writing, 
intended to operate as an indorsement, was an indorsement within 
the statute, whether written on the back or the face of the pa- 
per. Rexy. Bigg, 1 Stra. 18. 8. C.3 P. W. 419. 

It appears by the trustees’ answers, and by inspection of the 
original papers, that the scrivener, who wrote the assignment, 
took two sheets of paper, of a particular size and quality, and 
folded them together, one within the other, in order, apparently, 
to have sufficient room for the assignment, the signatures, the 
certificate and schedules. The assignment, and signatures of the 
principal parties, not occupying the whole of the two first pages, 
did not extend to the second sheet ; but the certificate was writ- 
ten on one of the pages of the second sheet. ‘The two sheets, 
thus folded, were delivered together to the assignees, as the as- 
sigznment ; have always been kept together as such ; and in a few 
days after the execution, when the schedule was completed and 
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annexed, the whole were stitched together, as one instrument. 
Further, the form and tenor of the certificate show that the two 
sheets were together, under the hand of the magistrate, when he 
made it. It is proved by the answer of the trustees, that the 
oath was in fact taken and certified, at the same time the assign- 
ment was made. ‘The certificate states thus, after the date : 
‘¢ "Then personally appeared George Foster within named, and 
made oath that he has hereby conveyed all his property, &c. ac- 
cording to the true intent and meaning of the statute,” &c. It 
appears, therefore, that they had the statute before them, and 
intended to comply with it, and that the parties considered the in- 
strument as consisting of the two sheets ; and the second referred 
to the first as constituting together one instrument. Under these 
circumstances, the court are of opinion, that without violating 
any principle, they may consider the assignment, as the parties 
considered it, as consisting of the two sheets of paper, thus 
folded together, and that the certificate was indorsed on the as- 
signment, within the meaning of the statute. Any other con- 
struction would seem to be adhering to the letter contrary to the 
spirit and effect of the statute. The object of the statute no 


doubt was, that the oath should be simultaneous with the assign-" 


ment and go with it. Here that was done. Both were delivered 
together. It was thus put beyond the reach and the power of the 
debtor ; it was binding upon him, and would have subjected him 
to the penalties of perjury, if it was false. Being received by 
the assignees as part of the assignment, it was their duty to pre- 
serve and produce it as such, and it would have been a breach 
of trust in them not to do it. ' 

This case is quite distinguishable from that of Montague v. 
Smith, 13 Mass. 396. In that case, the awards were written 
on detached papers, not intended and not purporting to be in- 
dorsed on the leases, and therefore not conformable to the 
covenant. 

Trustees discharged. 
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Enocuw Huse & others vs. Witt1amM ALEXANDER. 


Where one became surety for the maker and the indorser of four notes, payable at dif- 
ferent times, by putting his name as second indorser on two other notes, made and 
indorsed by the same parties, and given as collateral security for payment of the first 
four notes; and such of the first four notes, as were not paid by the maker or indorser 
in cash, were taken up by the maker, on his giving new notes, indorsed by a third 
person, and payable on extended time; it was held that, in the absence of evidence 
to the contrary, the last mentioned notes must be regarded as payment of those 
which were taken up, and that the second indorser of the two notes given as col 
lateral security was thereby discharged. 


ASSUMPSIT on two promissory notes, dated September 19th, 
1836, given by James Hibbert to Edmund G. Hibbert or order, 
each for $500, and payable, one in five, and the other in six 
months from date, and first indorsed by the payee, and then by 
the defendant. 

From the report of Dewey, J. before whom the case was 
tried, it appeared that on the 19th of August, 1836, Ralph C. 
Huse sold to said James and Edmund G. Hibbert, a quantity of 
wool, for $ 2121-71, on six months’ credit, and that the wool 
was delivered at different times during that year. ‘The said 
Hibberts gave their notes therefor as follows, viz. two notes of 
$ 500 each, dated September 7th, 1836, one payable in five, the 
other in six months ; two other notes, dated October 22d, 1836, 
one for $ 557-78, payable in four months, the other for $563:93, 
payable in six months. All these notes were made by said 
James Hibbert, payable to Edmund G. Hibbert, or order, and 
indorsed by said Edmund. 

On the 19th of September, 1836, the two notes on which 
this action was brought, were given by the defendant to said 
Ralph C. Huse, as collateral security, at the request of the said 
Hibberts ; and the said Ralph, before the maturity of the four 
notes above mentioned, which were given for the wool as afore- 
said, passed those notes to the plaintiffs, for value received, and 
at the same time delivered to them the two notes now in suit, to 
be held by them as collateral security. 

The two notes of September 7th were discounted for the 
plaintiffs, at a bank in Newburyport, and that which was payable 
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in five months was paid by the maker, soon after its maturity. 
The other note was paid at maturity, by the Hibberts, by their 
giving therefor two other notes of $250 each, signed by James 
Hibbert payable to Edmund G. Hibbert, and indorsed by him 
and by the plaintiffs ; one of said notes being made payable in 
fifteen, and the other in thirty days. ‘The first of these notes 
was paid by the maker, when it fell due, and the second was 
taken, when due, by the maker, who paid $100 in cash, 
and gave a new note for $150, executed by the same parties, 


which was taken up, when due, by the plaintiffs as second in- — 


dorsers. 

The two $500 notes of September 7th, when paid as above 
mentioned, were delivered to James Hibbert the maker. 

The two notes of October 22d, were paid by J. & E. G. 
Hibbert, by giving the plaintiffs $450 in cash, and three other 
notes signed by J. Hibbert, payable to Edmund G. Hibbert or 
order, indorsed by him and by J. E. Tibbets, one payable in 
sixty days, one in ninety, and the other in four months from 
their date on the 2d of April, 1837. 

The two notes of October 22d, were produced by the plain- 
tiffs at the trial, cancelled, and on the note payable in four 
months was indorsed, ‘* Rec’d $450 of the within.” 

The plaintiffs contended that the notes in suit, indorsed by 
the defendant, were placed in their hands as collateral security 
for the whole price of the wool, to be retained by them notwith- 
standing the aforesaid renewals and exchanges of the principal 
notes, until they should be paid for the wool; and that they 
were entitled to recover for the amount remaining unpaid. 

The defendant contended that the notes were collateral secu- 
rity for part only of the price of said wool, viz. $1000, and 
that the evidence showed that so much was paid by the payment 
of the two notes of September 7th ; and that in the absence of 
evidence of his assent to the giving of the new notes and the 
extension of the time of payment, and by the taking of new se- 
curity for the same, he was discharged, even if the notes which 
he indorsed were given as collateral security for the whole of the 
wool. 
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By consent of the parties, the case was submitted to the jury 
on the single question whether the notes in suit were given as 
collateral security for the full price of the wool, or for $ 1000 
only ; and the jury found that the notes were given ‘‘as security 
for the whole payment of the wool.” 

The question reserved for the court was, whether the facts 
above stated constitute a defence to the action. 

Hills, for the defendant. ‘The defendant’s relation to the 
plaintiffs is that of a surety. ‘The notes were given, at the 
request of the principals, (the Hibberts) to R. C. Huse, and 
were passed by him to the plaintiffs as collateral security for 
the notes given for the wool, which notes he also passed to 
them. ‘The plaintiffs had therefore sufficient notice of the con- 
tract on which the notes were given. 3 Kent Com. (3d ed.) 
91.112. Clark v. Devlin, 3 Bos. & Pul. 366. 

As a surety, the defendant was discharged by the plaintiffs’ 
giving up and cancelling the principal notes, and by taking new 
ones. Poth. on Oblig. P. 11. c.6, §1. Sneed v. White, 
3 J. J. Marsh. 527. Whitaker v. Smith, 4 Pick. 83. Chit. 
Con. (Perkins’s ed.) 419. 

The plaintiffs, by giving up the first notes and taking new 
ones on extended time, without the defendant’s consent, dis- 
charged him, as they thereby prevented themselves from suing 
the principal debtors until the maturity of the new notes. 
3 Kent Com. (8d ed.) 111. Grafton Bank v. Woodward, 
5 N. Hamp. 99. Shaw v. Griffith, 7 Mass. 494. Gould v. 
Robson, 8 Kast, 576. Combe v. Woolf, 8 Bing. 156. Com- 
mercial Bank v. French, 21 Pick.489. Hubbly v. Brown, 16 
Johns.70. Letcher v. Bank, 1 Dana, 82. Norton v. Roberts, 
4 Monr. 494. Bowmaker v. Moore, Daniell, 264. The de- 
cisions in Ozford Bank v. Lewis, 8 Pick. 458, and Central 
Bank v. Willard, 17 Pick. 150, turned upon the application of 
the principle on which the defendant relies, in the case at bar, 
and do not conflict with the position which he takes. 

A variation of the contract, without the surety’s assent, dis- 
charges him, even though the variation may be for his benefit. 
He has a right te stand upon the strict letter of his contract 
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Miller v. Stewart, 9 Wheat. 703. 3 Kent Com. (3d me 112, 
Chit. Con. (Perkins’s ed.) 419 a. 

If the court hold that the defendant pledged the notes now in 
suit, and that they were not accommodation notes, yet the prin- 
ciple on which he relies governs in cases of pledge, both in the 
civil and common Jaw. Story on Bailm. §§ 360. 364. 

Le Breton, for the plaintiffs. There has been no payment 
of the original debt. By the common law, one simple con- 
tract is not discharged by another. Banorgee v. Hovey, 5 
Mass. 18, and cases there cited. Bayley on Bills, (2d Amer. 
ed.) 369. Herring v. Sanger, 3 Johns. Cas. 71. Schemer- 
horn v. Loines, 7 Johns. 311. Higgins v. Packard, 2 Hall, 
547. 

By the law of this Commonwealth, a negotiable note is only 
prima facie evidence of payment, which may be rebutted by 
other evidence. JJaneely v. McGee, 6 Mass. 143. Johnson 
v. Johnson, 11 Mass. 361. Watkins v. Hill, 8 Pick. 522. 
Whether a note was intended as payment, is a question for the 
iury. Johnson v. Weed, 9 Johns. 310. See 5 Mass. 302. 
2 N. Hamp. 525. Muze v. Miller, 1 Wash. C. C. 328. 
Gallagher v. Roberts, 2 Wash. C. C. 191. 

No extension of time has been given on the notes in suit, but 
only on the notes given for the wool — the principal debt. See 
Hunt v. Nevers, 15 Pick. 500. 

Saltonstall, in reply, cited Theobald on Prin. & Surety, 127. 
133. Baker v. Briggs, 8 Pick. 122. Samuell v. Howarth, 
3 Meriv. 272. 

Dewey, J. The two notes, upon which the defendant is 
now sued as indorser, were originally made and indorsed for the 
purpose of being passed into the hands of Ralph C. Huse, as 
collateral security for the payment of the money due for certain 
wool purchased of him by James and Edmund G. Hibbert. 
The form of the transaction between the parties was, that the 
purchasers gave, in payment for the wool, four notes payable at 
different periods of time, James Hibbert signing the same as 
maker, and E. G. Hibbert as indorser ; and these notes were 
delivered to Ralph C. Huse, he also taking the two notes in- 
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dorsed by the defendant, under an agreement that he was to hold 
them as collateral security for payment for the wool. ‘The four 
notes soon after passed into the hands of the plaintiffs, and at 
the same time the two notes originally made and delivered to 
Ralph C. Huse, as collateral security, were also transferred to 
the plaintiffs, for the like purpose. ‘The only question in the 
case is, whether the defendant has been discharged from his lia- 
bility upon the notes, given as collateral security, by the subse- 
quent acts of the parties. 

The liability of the defendant was only coextensive with the 
object and purpose for which it was mutually understood and 
agreed that he was to become surety. ‘This purpose, the case 
finds, was to give collateral security for payment for the wool. 
The amount due for the wool was adjusted between the parties, 
and four negotiable notes given therefor; and while any of these 
notes remained unpaid, the liability of the defendant continued ; 
but beyond this, it was not to be extended, without his consent, 
and made to embrace within its scope a series of new arrange- 
ments, changing the notes, postponing the time of payment, in- 
troducing new parties, &c., unless the new arrangements were 
so peculiarly guarded in their form and mode, as not to operate 
as payment or discharge of the original notes given for the wool. 

Of the four notes, two which fell due the earliest have long 
since heen given up to the maker, having been paid wholly by 
the maker, except the sum of $150, which was eventually paid 
by the plaintiffs as second indorsers, in a new note given as a 
substitute, in part of one of those notes. 

The two remaining notes, it appears, were discharged by the 
payment of $450 in money, and the giving of three new notes 
for the balance, the same being negotiable notes, made by James 
Hibbert, indorsed by E. G. Hibbert, and also indorsed by one 
J. E. Tibbets, and payable in sixty, ninety, and one hundred 
and twenty days. ‘The two original notes last referred to were 
produced in court by the plaintiffs, cancelled ; the maker’s name 
having been torn therefrom. 

These transactions between the parties have, as it seems to 
us, discharged the defendant from his liability as surety forthe 
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payment of the debt for the wool, under the original agreement. 
The giving of a negotiable note for a debt due on simple contract 
raises a legal presumption that the note was received in payment, 
and will operate as a discharge of the simple contract, unless 
the presumption be controlled by evidence of a contrary intent. 
Thacher v. Dinsmore, 5 Mass. 299. Maneely v. McGee, 
6 Mass. 143. If so, it would seem very clear that the taking 
of new negotiable notes in a new form, payable at periods post- 
poned beyond the time of the maturity of the previous notes, 
and, especially, taking them secured by the introduction of a 
new indorser, whose name was not on any of the original notes, 
accompanied with the further fact of the cancelling of the origi- 
nal notes, would fully authorize the presumption that the three 
new notes were received in payment and discharge of the bal- 
ance due on the former notes, unless the presumption be re- 
butted by other evidence. Such being the state of the case, 
the legal consequence must be, that the defendant is discharged 
from his liability as indorser of the notes given as collateral 
security. 
Plaintiffs nonsuit. 
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Joun Burritt vs. Presipent, Directors, &c. oF THE 
NaHANT Bank. 


The board of directors of a bank is a body recognized by law, and to all purposes of 
dealing with others, constitutes the corporation. 

A board of bank directors may delegate authority to a committee of its members to 
alienate or mortgage real estate ; and such authority to convey real estate necessari- 
ly implies authority to execute proper instruments for that purpose, and to affix the 
corporate seal thereto. 

Where a board of bank directors authorized a committee of its members ‘ to sell and 
transfer any estate owned by the bank,”’ and the committee gave a mortgage of the 
real estate of the bank to a creditor who bad recovered judgment against the bank 
on its bills, and took from him, at the same time, a bond conditioned that he would 
not put those bills in circulation, and the board of directors accepted said bond and 
acted on it, and the cashier paid the costs of the suit in which said judgment was 
recovered, according to the agreement mase between said creditor and said commit- 
tee ; it was held, that whether the committee had or had notauthority to mortgage the es- 
tate, the mortgage had been ratified by the board of directors. 


Writ of entry to recover a messuage and appurtenances in 
Lynn, known as the banking house and land of the Nahant Bank. 
The demandant counted on his own seizin in fee and in mortgage. 

At the trial before. Putnam, J. it was shown by a book, enti- 
tled *‘ Directors’ Records,” that at a meeting of the directors 
of the Nahant Bank, held on the 3d of July, 1837, it was voted, 
that A. Breed and J. C. Stickney, two of the board of direc- 
tors, be a committee to sell and transfer any estate or property 
owned by said bank. -E. §. Davis, called as a witness by the 
demandant, testified that he was cashier of the bank from Feb- 
ruary to October, 1837 ; that the demandant brought an action 
against the tenants to recover the amount of three ¢ 500 bills of 
said bank, and obtained judgment thereon in June, 1837 ; that 
in the month of July following, the witness understood that the 
demandant intended to sue out execution and levy it upon the 
banking house ; to prevent which, as the witness understood from 
conversation with the directors individually, and not as a board, 
they were about to secure the demandant by a mortgage of said 
house. The witness testified also that he afterwards saw the 
mortgage which was given to the demandant, and received from 
him a bond to the bank, conditioned ‘that he would not put said 
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bank bills in circulation for twelve months ; and that when the 
said mortgage and bond were given, he paid the costs of the de- 
mandant’s said suit, as part of the adjustment, but that the said 
bank bills were not given up to the bank. 

On cross-examination, the witness said he had no distinct rec- 
ollection of any conversation, on this subject, with any director 
besides A. Breed ; that the conversation aforesaid was in the 
bank room ; that he did not meet with the directors, unless call- 
ed in; that he made the record of the doings of the board of 
directors, after their adjournment, from minutes that were usual- 
ly made by said Breed ; and that he had no knowledge of any 
vote of said board, which does not appear upon the records of 
their domgs. ‘The witness was certain that he had the above 
mentioned conversation with said Breed before the mortgage was 
made, and that some of the other directors were present ; that 
it was immediately after a session of the board of directors ; that 
they came from their room into the room where the witness was, 
and were talking on the subject. 

The demandant introduced the deed of mortgage of the de- 
manded premises, given to him by the tenants, bearing date Sep- 
tember 6th, 1837, signed by A. Breed and J. C. Stickney, de- 
scribing themselves as a committee of said Nahant Bank, duly 
authorized to transfer the property of said bank, and stating that 
they had thereto affixed the seal of said corporation ; which seal 
was in fact affixed. The deed contained the usual covenants 
against incumbrances, of warranty, &c. and the condition was, 
that unless the tenants should pay $1500, in one year, with in- 
terest, the deed should ‘‘remain absolute.”’ 

A verdict was taken for the demandant, subject to all excep- 
tions of the tenants either to the competency or the sufficiency 
of the proof to sustain or show the authority of the committee 
of the directors to make said mortgage. 

Goodrich, for the tenants. The directors, as such, had no 
authority to convey the real estate of the corporation. 17 Mass. 
29, 30. Stow v. Wyse, 7 Connect. 214. But if they had such 
authority, the vote, on which the demandant relies, was an at- 
‘empt to delegate their authority to a sub-committee, which can- 
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not legally be done. Angell & Ames on Corp. 149. Story on 
Agency, 14-17. 30. 2 Kent Com. (3d ed.) 632, 633. Stough- 
ton v. Baker, 4 Mass. 530. 1 Livermore on Prin. & Agent, 
54. Even if authority could be thus delegated, the committee 
had no power to warrant against incumbrances, &c. ; Nizon v. 
Hyserott, 5 Johns. 58; Beals v. Allen, 18 Johns. 363 ; nor to 
affix to the deed the seal of the corporation ; nor to execute a 
mortgage — especially a mortgage providing that the estate 
should become absolute in the demandant at the expiration of a 
year, thereby depriving, or at least attempting to deprive the ten- 
ants of the right to redeem at any time within three years after 
condition broken. 

A vote authorizing an agent of a corporation to convey its 
lands should contain all the requisites of a letter of attorney to 
convey, and be as particular as’ it is necessary for the deed to be 
which is to be executed by virtue of it. Lumbard v. Aldrich, 
8 N. Hamp. 31. 

Stickney, for the demandant. Directors of a bank have au- 
thority, ex officio, to convey real estate of the bank. They 
have authority, and it is their duty, to pay an execution against 
the bank, and, of course, a right to secure the judgment credi- 
tor in such a way as they deem proper. ‘They do not exercise 
a delegated authority, like that of special agents, but have the 
general management of the concerns of the corporation, which 
they may commit to a select number of their board. Savings 
Bank v. Davis, 8 Connect. 191. Bank of Columbia v. Pat- 
terson, 7 Cranch, 305. Wyman v. Hallowell, §c. Bank, 14 
Mass. 62. Hartford Bank v. Barry, 17 Mass. 97. Baptist 
Church v. Mulford, 3 Halst. 185, and cases there cited. 

But if the power of the board cannot be delegated to a com- 
mittee, yet upon the evidence, in this case, the board agreed 
that the mortgage should be given, and ratified it after it was 
given ; and when a corporation has had the benefit of a transac- 
tion, it cannot deny the validity thereof. Canal Bridge v. Gor- 
don, 1 Pick. 297. Abbot v. Hermon, 7 Green]. 118. Bank 
of U. States v. Dandridge, 12 Wheat. 64. 

Authority to transfer real estate includes the usual means and 
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instruments of, transfer. In this case, the mortgage was in the 
usual form, and with the usual covenants. But if the committee 
had not authority to warrant against incumbrances, &c. yet the 
deed is good so far as the committee had power. ‘The question 
of their authority to warrant does not arisé in this action; 
though it might arise in a suit on the covenants of warranty. 

If the power ‘‘ to sell and transfer ”’ authorized an absolute 
sale, it also authorized a mortgage ; the greater power includes 
the less. 

Suaw, C. J. The question in this case is, whether the 
mortgage from the Nahant Bank, under. which the demandant 
claims, is a valid security. Upon the facts agreed, several ex- 
ceptions were taken, upon which the cause has been argued. 

In the first place, the deed duly executed under the corporate 
seal of the bank, and produced by the party claiming under it, 
is prima facie a good title; and it is for those, who wish to 
set it aside, to impeach it. If therefore the parol evidence as 
to the proceedings of the directors and the circumstances under 
which the deed was executed, was inadmissible, it leaves the 
deed unimpeached. 

But if we look beyond the deed itself at the facts testified and 
the votes given in evidence, it appears that the plaintiff had an 
action against the bank, which was about coming to judgment and 
execution, when the plaintiff might by law have levied his exe- 
cution on the same premises embraced in the mortgage ; to pre- 
vent which the directors agreed to give him a deed, he execut- 
ing a bond not to put into circulation the bank bills on which 
he had recovered judgment. | 

It was contended that a board of bank directors, exercising 
themselves a delegated authority, have no power to delegate an 
authority to any committee to alienate or mortgage real estate, 
and that if the authority of the committee was to convey, they had 
no power to mortgage. ‘T'o both parts of this objection we think 
there is an answer. In the first place, we think the exception 
takes much too limited and strict a view of the powers of bank 
directors. A board of directors of the banks of Massachusetts is 
a body recognized by law. By the by-laws of these corporations, 
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and by a usage, so general and uniform as to be regarded as part 
of the law of the land, they have the general superintendence 
and active management of all, the concerns of the bank, and 
constitute, to all purposes of dealing with others, the corporation. 
We think they do not exercise a delegated authority, in the sense 
in which the rule applies to agents and attorneys, who exercise 
the powers especially conferred on them and no others. We 
think, therefore, that a board of directors may delegate an au- 
thority to a committee of their own number, to alienate or mort- 
gage real estate ; that an authority to convey necessarily implies 
an authority to execute suitable and proper instruments for that 
purpose ; and, in case of a corporation, to affix the corporate 
seal to an instrument requiring it. 

As to the committee’s having exceeded their authority, by 
executing a mortgage, under a general authority to convey, so 
that the authority was not pursued ; the court are of opinion, 
without stopping to inquire whether such act did pursue the au- 
thority, that the case shows a ratification by the board of direct- 
ors. The directors accepted the bond of defeasance which 
referred to the deed, and acted upon it; the cashier paid the 
costs ; and the general tenor of the evidence proves such ratifi- 
cation. ‘The court are therefore of opinion that the mortgage 
was valid and binding on the bank, and that the plaintiff is enti- 
tled to recover. 

Judgment on the verdict. 
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Davip IusLtey vs. Jonn JEWETT. 


A negotiable note given by a debtor for part of a debt is payment of such part, and takes — 


the debt out of the operation ofthe statute of limitations — Rey. Sts. c. 120. 

Parol evidence of the conversation of the parties, at the time a note is given in part 
payment, is admissible to show for what debt it was given. 

One of two sureties, having paid the debt, recovered judgment therefor against the 
principal, but obtaining no satisfaction thereof, he received of his co-surety a moiety 
of the sum thus paid, and afterwards assigned said judgment to a third person, wno 
made the principal his executor, and died. Held that these transactions did not dis- 


charge the principal from his liability to repay the co-surety the amount of the moiety 


so paid by him. 

The maker of a note made payable on time is not liable to an action thereon before the 
time has elapsed, although he, before that time, unfairly obtains possession thereof, 
and refuses to return it to the payee. 

In an action for money paid, interest is recoverable from the time of payment, without 
proof of a demand of repayment. 


AssuMPsiT to recover money paid by the plaintiff for the 
defendant’s use. Writ dated November 11th, 1839. The 
case was presented to the court on a statement, made by the 
parties, in the form of a report of the evidence, &c. at the trial 
before Dewey, J. The statement was, in substance, as follows: 

On the 22d of February, 1814, the plaintiff and Moses Ad- 
ams became sureties for the defendant on a promissory note for 
$300, which was paid by said Adams, at the Newburyport 
Bank, when it became due. Said Adams afterwards com- 
menced an action against the defendant to recover the amount 
thus paid by him on said note, and also for other causes of ac- 
tion, and recovered judgment thereon in June, 1816. The 
plaintiff paid to said Adams one half of the sum which Adams 
paid when he took up said note at the bank. The defendant 
knew that Adams paid the note, and that the plaintiff paid 
Adams as above mentioned. 

The defendant relied on the statute of limitations, as one 
ground of his defence ; and, on this point, the plaintiff intro- 
duced his son, David Ilsley, Jr. as a witness. He testified that he 
went with the plaintiff to the defendant, in the forenoon of Octo- 
ber 4th, 1839, when and where the plaintiff asked the defendant 
if he could not help him (the plaintiff) concerning a note which 
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was paid at the Newburyport Bank; that the defendant said he 
had thought a good deal about it, and meant. to do it; that the 
plaintiff told the defendant that he had been obliged to pay the 
money only for lending his name, and asked the defendant what 
he was willing to allow the plaintiff, and what he could do ; that 
the defendant thereupon said he would give his note to the 
plamtiff for $50, in part pay, and that he could do no better 
than that at present: ‘That in the afternoon of the same day, the 
plaintiff urged the matter again upon the defendant, who imme- 
diately went into his shop and wrote and signed a note for $50, 
payable to the plaintiff, or bearer, in part pay, in 6 and 12 
months with interest, and gave the same to the plaintiff, and 
asked him if it was correct, to which the plaintiff replied that it ~ 
was, and handed it to the witness; that the witness then attested 
the note, at the defendant’s request, and delivered it to the plain- 
tiff: That the defendant stood a few minutes, and then asked 
the plaintiff to hand the note to him; that the plaintiff hesitated ; 
that the defendant said ‘‘ I am not going to run away with the 
note, you shall have it again; ’’ whereupon the witness told the 
plaintiff to let the defendant take it, and the plaintiff then re- 
_ turned the note to the defendant, who said he was not willing to 
_ give it up unless the plaintiff would give him a receipt in full: 
That the plaintiff said he would not do so, but would give a re- 
ceipt for the note, and no further; and that the defendant did not 
give back the note. 

It was in evidence that the aforesaid judgment, recovered in 
June, 1816, by Adams against the defendant, was assigned by 
deed, January 1st, 1818, for a valuable consideration, to Martha 
Jewett, the defendant’s mother ; and that said Martha, by her 
last will, approved February 2d, 1819, made the defendant her 
sole executor, and that he took on himself and fulfilled the trust, 
and settled his accounts in full concerning the same. 

It was urged by the defendant, that by the above judgment, 
assignment and will, he was discharged from any claim by the 
plaintiff, and that the aforesaid note, given to the plaintiff for 
$50, was without consideration and void: That if such was not 
the operation of the judgment, &c. yet that said note would not 
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revive the whole of the old demand, but only to the amount of 
$ 50, according to the terms thereof; and that the conversation, 
which attended the obtaining of the note, was not admissible in 
evidence for the purpose of reviving the whole debt, and would 
not have that effect, if rightly admitted: That if the plaintiff had 
any demand on the defendant, it was only on the said note which 
had not become payable when this action was commenced. 

The judge overruled the above objections and points urged 
by the defendant, and directed the jury that they might find a 
verdict for the plaintiff for the whole sum paid by him on the 
note of the defendant, Adams and himself. Said sum was com- 
puted at one half of said note, viz. $ 150, and interest was added 
from the time of the payment; and the jury returned a verdict 
for said sum with the interest so added. 

No demand of said sum was alleged in the writ, or proved at 
the trial. 

Liberty was reserved to the defendant to make any and all 
objections that could arise on a report of the case. 

Perkins, for the defendant. 'The original claim of the sure- 
ties against the defendant was merged in the judgment recovered 
by Adams. ‘The assignment of that judgment gave to the as- 
signee the whole right therein, and she discharged the defendant 
by making him her executor. Stevens v. Gaylord, 11 Mass. 
269. Wankford v. Wankford, 1 Salk. 305. Hence the $50 
note was void for want of consideration. 

But if the note was not void for this cause, yet it would not, 
under St. 1786, c. 52, have revived the plaintiff’s claim 
against the defendant. Bangs v. Hall, 2 Pick. 368. Bailey 
v. Crane, 21 Pick. 323. By Rev. Sts‘ ¢. 120))Quiime 
promise will take a case out of the statute of limitations, unless 
it be in writing. Under St. Geo. IV. c. 14, from which said 
§ 13 is transcribed, it is held that the same construction is to be 
given to written promises which was formerly given to oral ones ; 
that the only new provision in the statute is that which relates to 
the mode of proof. Haydon v. Williams, 7 Bing. 166. Dick- 
enson v. Hatfield, 5 Car. & P. 46. Kennett v. Milbank, 
8 Bing. 38. The written promise, therefore, must be broad 
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enough to cover the whole original debt, or it will avail pro tanto 
only, as an oral promise formerly did. Edmunds v. Downes, 
2 Crompt. & Mees. 459. Linley v. Bonsor, 2 Scott, 402, 
403. Tanner v. Smart, 6 Barn. & Cres. 603. Routledge v. 
Ramsay, 8 Adolph. & Ellis, 221. Atwood v. Coburn, 4 N. 
Hamp. 316. LEzeter Bank v. Sullivan, 6 N. Hamp. 1382. 

Parol evidence was not rightly admitted to give a construction 
anil effect to the note. Nor, upon that evidence, was the note 
so delivered by the defendant as to make it an available instru- 
ment in the plaintiff’s hands. 

Nor can the note be regarded as mere payment, so as to avoid 
the statute of limitations. If it were payment at all, it must be 
payment according to the terms thereof, and then the suit was 
premature, being commenced before any part of the note was 
payable. 2 Crompt. & Mees. and 4 & 6 N. Hamp. ubi sup. 
Ayton v. Bolt, 4 Bing. 105. 

The plaintiff, at the most, can recover only ¢ 50, that being 
the utmost amount which the defendant promised ever to pay. 
An express promise excludes an implied one. 6 Barn. & Cres. 
609, 610. Whiting v. Sullivan, 7 Mass. 107. Line v. Ste- 
phenson, 5 Bing. N. R. 183. If any part of the original claim, 
beyond the $50, can be recovered, interest thereon is not re- 
coverable, as no demand was made before the note was given. 
Barnard y. Bartholomew, 22 Pick. 291. 

O. P. Lord, for the plaintiff. If the note was not sucha writ- 
ten promise, as by the Rev. Sts. c. 120, § 13, revived the old 
_ debt, yet as it was negotiable, it was part payment, and effectual, 
by § 17, to take the plaintiff’s claim out of the operation of the 
statute. And though parol evidence may not be admissible to 
show the extent of a written promise, it is clearly admissible to 
show to what debt such promise relates. 

The assignment, and the appointment of the defendant as ex- 
ecutor of the assignee’s will, did not extinguish or discharge the 
plaintiff ’s debt. The defendant knew that the plaintiff had paid 
to Adams half the amount of that judgment, and Adams had no 
power to impair the plaintiff’s right to recover it back from the 
defendant. 
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The plaintiff is entitled to recover ¢ 150, with interest from 
the time when he paid it to Adams. The defendant would have 
been entitled to a deduction of $50 from this amount, if he 
had not fraudulently obtained the note from the plaintiff. After 
he had done that, the note was due presently, and the contents 
thereof may be recovered in this action. 

Suaw,C. J. It appears that in February, 1814, a note for 
$ 300 was signed by the defendant Jewett, as principal, and by 
Moses Adams, who is since dead, and the plaintiff Ilsley, as 
sureties, which note was discounted at the Newburyport Bank, 
and paid at maturity by Adams, the surety. Adams brought an 
action against Jewett, the principal, and recovered judgment for 
the amount of the note, in June, 1816 ; but it does not appear 
that he obtained satisfaction. It further appears that Adams 
called on the present plaintiff, as co-surety, for contribution, and 
that the plaintiff paid him one half of the note, in the year 1816. 
From this statement it is manifest that one surety having paid the 
whole, and received a contribution from the other surety, they 
paid the debt of their principal, in equal shares of one half 
each ; and therefore each had a right of action against the prin- 
cipal, as for so much money paid to his use. 

One ground of defence, which it may be proper to notice 
here, is, that Adams assigned his judgment to Martha Jewett, 
the mother of the defendant; that she by her will bequeathed it 
to her son, the defendant, and thereupon the whole debt was 
merged and discharged. But it will be perceived that this as- 


signment was made by Adams to Martha Jewett, in 1818, after 


he had received one half of the note from the plaintiff, his co- 
surety. Though he had a judgment for the whole, yet, having 
received one half from a co-surety, he could legally have enforced 
satisfaction for one half only ; as in case of several judgments 
against promisors and indorsers on one and the same note, the 
creditor can obtain but one satisfaction. ‘The legal effect of the 
assignment of the judgment to Martha Jewett was, to transfer 
the assignor’s interest, and no more, which was one half. Be- 
sides ; after the plaintiff paid one half to Adams, as co-surety, 
he had an immediate right of action against the principal, which 
Adams could not take away or impair by any act of his. 
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Was this right of action barred by the statute of limitations ? 
The lapse of time was sufficient, if not within some of the ex- 
ceptions. By the Rev. Sts. c. 120, § 13, it is declared that in 
any action founded on contract, no acknowledgment or promise 
shall take a case out of the operation of the statute, unless made 
iu writing and signed by the party chargeable thereby. But by 
§ 17, it is further declared that nothing contained in the above 
section shall take away or lessen the effect of a payment of any 
principal or interest. By the law, as it stood before these en- 
actments, part payment of a note, or other simple contract debt, 
was held to take the debt out of the operation of the statute. 
Hunt v. Bridgham, 2 Pick. 581. And therefore it continues 
to have the same effect still. 

It has been often held in this Commonwealth, and is now con- 
sidered as a settled rule of law, that giving a party’s own prom- 
issory negotiable note, for a simple contract debt, is primd facie 
evidence of payment, and will be so held, unless rebutted by 
clear proof that it was not so intended. Thacher v. Dinsmore, 
5 Mass. 299. JManeely v. McGee, 6 Mass. 143. Wood v. 
Bodwell, 12 Pick. 268. . 

Conformably to this rule, we think it clear that the giving of 
one’s own negotiable note, for part of a simple contract debt for 
money paid, is a part payment of such debt. And therefore if 
a promissory negotiable note was given by the defendant, in part 
payment of that simple contract debt for money paid to the de- 
fendant’s use, it did, by force of the statute, and the construc- 
tion put upon the old statute, take the simple contract out of the 
operation of the existing statute. Being, in legal effect, not 
merely an acknowledgment or promise, but a payment, no writ- 
ing was necessary. ‘lhe effect is the same as if the amount had 
been paid in bank notes or coin. ‘This is an answer to the ob- 
jection, that the note ought not to operate as a promise in writ- 
ing, to pay more than it promises to pay, and that to hold it to 
be a promise to pay the balance, would be to pervert its terms, 
and make it speak a language, which it does not speak. But 
the answer is, that it is not considered as a promise in writing to 
pay the whole debt; but is of itself, de facto, a payment of part, 
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and so, by force of the statute, the case is taken out of its op- 
eration. 

It was contended that it was not competent to admit parol 
evidence, to show for what purpose, with what intent, and under 
what circumstances, the note was given. But the evidence is 
not to alter or vary the terms of the note, or any written con- 
tract. When an act is done, the language which accompanies 
it qualifies it, shows the purpose, and constitutes part of the 
res gesta. Suppose the witness, Ilsley Jr. had seen the de- 
fendant deliver to his father $ 50 ; would it not be competent to 
prove, by the declarations and language of the parties at the 
time, on what account, and for what purpose it was delivered — 
whether it was a loan or a payment, and if the latter, on what 
account ? We think it would, and that the evidence in the 
present case, showing on what account the note was given, was 
competent. 

From the evidence, thus offered, it appears that the demand 
of the plaintiff was for the money paid by him as surety for the 
defendant, on a note at bank ; and no other being shown ever to 
have*been thus paid, but the one stated, it may be inferred to be 
that. ‘The defendant offered to give his note for $50, in part 
pay, and the same inference fixes it to be in part payment of 
that debt for money paid at the bank, as surety. Being asked 
to give his note for a larger amount, the defendant answered, 
‘¢ That is all I can do at present.’? Shortly after, the note was 
made and handed to the plaintiff. | 

The defendant having afterwards obtained possession of the 
note, under the circumstances stated in the case, a question was 
raised, whether the note was ever in fact made and delivered, 
so as to make it a contract binding on the defendant. The 
court are of opinion that it was. It was signed soon after the 
foregoing conversation, and delivered unconditionally to the 
plaintiff. It purported on the face of it, according to the proof 
of the contents by the witness, to be in part pay, at six and 
twelve months, with interest. The plaintiff, not the defendant, 
handed it to the witness, who thereupon attested it at the de- 
fendant’s request. The defendant stood a few minutes, and then 
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asked the plaintiff to hand it to him ; he hesitated ; but Jewett 
told him he was not going to run away with it ; he should have 
it again. The plaintiff then handed it to him, and then the de- 
fendant refused to return it, unless the plaintiff would give him a 
receipt in full, which he declined. ‘The court are of opinion, 
that this attempt, for the first time, to impose a condition, came 
too late. He might undoubtedly have made what terms he 
pleased, before he gave his note. But as it was, the delivery of 
the note was complete and unconditional, and tcok effect as 
a promissory note ; and this was not vacated by the delivery 
back of the note to the defendant, on his promise to return it 
again. 

This promise, being a payment in part of the simple con- 
tract debt, we think took the debt out of the operation of the 
statute of limitations. But it also satisfied that debt pro tanto, 
and the plaintiff can recover only the balance, with interest, de- 
ducting such payment, from the time he paid Adams. Gibbs 
v. Bryant, 1 Pick. 118. He is not entitled to recover on 
the note, in this action, because it was not due when the action 
was commenced. 

The verdict, which was taken by consent, is to be amended, 
and judgment rendered thereon for the plaintiff. 
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Joun B. GREELY ‘vs. Rurus Dow. 


Where the payee of a note, in consideration of receiving part payment thereof, from 
the principal promisor before the day on which it is made payable, agrees to give him 
time, beyond that day, for payment of the residue, without the consent of the sure- 
ties on the note, the sureties are thereby discharged. 

It is not necessary, in order to discharge a surety, that the agreement of the creditor, 
with the principal debtor, to enlarge the time of payment, should be such as would 
bar a suit commenced on the original contract within the enlarged time: Any such 
agreement, on which the principal has a remedy against the creditor, either at law or 
in equity, will discharge the surety. 

In an action by the payee against one of the sureties on a note, the principal promisor, 
and also the other surety, are competent witnesses for the defendant, to prove that the 
sureties have been discharged by the plaintiff. 


ASSUMPSIT on a promissory note for $35, dated October 
12th, 1839, payable in sixty days, and signed by John W. S. 
Goodwin, as principal, and by the defendant and Gilman Dow, 
as sureties. ‘The promisors all resided in New Hampshire, and 
service was made on the defendant only. 

At the trial in the court of common pleas, before Williams, 
C. J. the execution of the note was admitted. The judge re- 
ceived in evidence (the plaintiff objecting thereto) the deposi- 
tions of Goodwin and G. Dow, the other promisors, to prove 
the discharge of the sureties, viz. the defendant and said G. 
Dow. ‘These depositions tended to prove that the plaintiff 
agreed with the said Goodwin, that if he would pay part of the 
sum for which the note was given, before the note should be- 
come due, the plaintiff would enlarge the time of payment of 
the residue four weeks beyond the day stipulated in the note ; 
and that said Goodwin paid part of said note to the plaintiff 
accordingly. 

The judge instructed the jury, that if they were satisfied, 
from the evidence, that the plaintiff agreed with Goodwin, the 
principal in said note, that if Goodwin would pay him a part of 
said note before the same became payable, he would wait for 
the remainder four weeks after it should become due ; and that 
Goodwin, pursuant to such agreement, did pay such part within 
the agreed time; such agreement was founded on a valuable 
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consideration, and operated as a discharge of the sureties, and 
as a bar to this action. 

A verdict was returned for the defendant, and the plaintiff al- 
leged exceptions to the ruling and instructions of the gourt. 

Marston, for the plaintiff. The deposition of G. Dow, the 
defendant’s co-surety, was not admissible. 'The deponent was 
interested, as he would be liable to the defendant for contribu- 
tion, if the defendant should be charged in this action. Both 
depositions should have been rejected, as they were offered for 
the purpose of varying a written contract, by parol evidence. 
Bayley on Bills, (1st Amer. ed.) 336, 337. 

The consideration of the new agreement between Goodwin 
and the plaintiff was not such as to affect the sureties. It was 
a collateral promise and would not have barred a suit against 
Goodwin, the principal. Dow v. Tuttle, 4 Mass. 414. 

Mere delay to proceed against the principal does not dis- 
charge the surety. Hunt v. Bridgham, 2 Pick. 581. Ozford 
Bank v. Haynes, 8 Pick. 423. Central Bank v. Willard, 
17 Pick. 150. Chit. Con. (Perkins’s ed.) 421. Blackstone 
Bank v. Hill, 10 Pick. 129. 

Cross, for the defendant. 1. The facts, if well proved, 
establish a good defence. A valid agreement not to enforce 
payment from the principal, according to the terms of his con- 
tract, discharges the surety. Boston Hat Manufactory v. Mes- 
senger, 2 Pick. 233. Commercial Bank v. Frenck, 21 Pick. 
489. Kennebec Bank v. Tuckerman, 5 Greenl. 130. Grafton 
Bank v. Woodward, 5 N. Hamp. 99. Wheat v. Kendall, 6 
N. Hamp. 504. Deming v. Norion, Kirby, 397. The agree- 
ment in this case was valid between the parties thereto. It was 
on a sufficient consideration, viz. the payment of part before it 
was payable. It was not necessary, in order to discharge the 
surety, that the agreement should be such as would bar a suit 
against the principal, if commenced on the original contract be- 
fore the expiration of the four weeks. [See Norton v. Roberts, 
4 Monr. 498. ] 

2. The facts were well proved. The deponent, Goodwin, 
was neither a party to the suit, nor interested in the event there 
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of. Barker v. Prentiss, 6 Mass. 480. Parker v. Hanson, 7 
Mass. 470. Baker v. Briggs, 8 Pick. 122. G. Dow, the co- 
surety, was also a competent witness. York v. Blott,i M. & 
S. 71. His liability arises from the original contract, and not 
from a judgment against the other surety. A voluntary payment. 
by the defendant, would be as good a ground for contribution, as 
a compulsory payment on execution. 

The evidence was not received to vary a written contract, 
but to show a discharge of the defendant from that contract. 

Suaw, C. J. It is now too late to be questioned, that if 
the holder of a promissory note, by a legal and binding con- 
tract with the principal, extend the time of payment beyond the 
day fixed by the note, without the consent of the surety or in- 
dorser, it is a discharge of the surety, at law as well as in 
equity. Boston Hat Manufactory v. Messenger, 2 Pick. 233. 
Gahn v. Niemcewicz, 11 Wend. 317. Clarke v. Henty, 3 
Younge & Collyer, 187. 3 Stark. Ev. 1390, and note. The 
principle of this rule is, that by the enlargement of the time of 
payment, the contract is altered, the responsibility of the sure- 
ty would be enlarged by it, and he has a right to say, that this is 
not the contract into which he entered. 

But it was argued in the present case, that as the contract for 
enlarging the time was collateral merely, and would not bar an 
action, if brought after the day of payment and within the en- 
larged time, it did not affect the right of the surety. But the 
court consider that this would be too narrow a view of the ef- 
fect of such contract. If the holder of the note has contracted 
to enlarge the time, he is bound by it; whether it is treated as 
a collateral undertaking upon which the legal remedy is to be 
sought at law, as in Dow v. Tuttle, 4 Mass. 4143 or whether 
the remedy of the promisor is in equity for a specific perform- 
ance ; or whether the contract for an enlargement of the time 
of payment contains the stipulation, that, if violated, it shall enure 
by way of release ; it makes no difference to the surety. The 
holder of the note has a perfect right to enter into stipulations 
with the promisor, in regard to the time and mode of payment. 
Such stipulation, as between them, is a valid and binding con 
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tract for further time, bearing directly on the contract, which he 
has no right to say, in an action against the surety, he did not 
intend to fulfil ; and therefore the surety may avail himself of it, 
as.a substantive alteration of the contract, and insist on his 
discharge. 

Then the question recurs, upon the other part of the case, 
whether there was such a contract, in the present case, for en- 
larging the time. It appears by the verdict, that the jury, under 
the instructions given them, found that the plaintiff agreed with 
the promisor on the note, that if he would pay a part of the 
amount before the day of payment, he should have time, for a 
stipulated term after the day, for the payment of the residue ; 
and that, in pursuance of this agreement, he paid the stipulated 
part, before the note was due. We concur in the opinion of the 
chief justice of the court of common pleas, that this was a 
promise made on a good consideration, and operated as a valid 
and legal contract for an enlargement of the time for payment 
of the balance. ‘The payment of money before it is due is both 
a benefit to the creditor, and an inconvenience to the debtor ; 
and in both respects is a good consideration for a promise. 

Another question arose, as to the competency of the witness- 
es. ‘The objection to Goodwin, the principal promisor, is not 
now relied on; he being liable, at all events, for the whole. 
But the exception is to Gilman Dow, a co-surety with the de- 
fendant. ‘That the fact, which he was called to testify, would, 
in a suit against himself, be a bar for him as well as the present 
defendant, is very obvious. But it is now well settled, whatever 
doubts may have been formerly entertained, that the interest, 
which renders a witness incompetent, is an interest in the event 
of the suit, and not an interest in the question. Bent v. Baker, 
$T.R. 27. Smith v. Prager, 7 'T. R. 60. In the present case, 
the witness was called by the defendant. But if the defendant 
succeeds in his defence, the verdict and judgment will be no bar 
in an action by the plaintiff on the same note against the witness. 
If the plaintiff recovers judgment in the present action, and ob- 
tains satisfaction, the defendant will, in addition to his remedy 
against the principal for an entire reimbursement, have an ac- 
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tion against the witness for a contribution, to the amount of one 
half the sum paid, exclusive of costs. But this liability would 
arise from the payment, not from the judgment. On the contra- 
ry, should the witness pay the whole amount, he would have the 
like remedy against the principal for reimbursement, and against 
the present defendant, his co-surety, for contribution ; and a 
judgment for the defendant, in this suit, would be no bar to such 
an action for contribution. It appears to us, therefore, that the 
legal rights and liability of the witness can in no way be affected 
by the event of this suit, and therefore that he was a competent 
witness. York vy. Blott,5 M. & S. 71. 
Exceptions overruled.. 


WarrREN NEWELL vs. Jos1aH HILL. 


Where land is conveyed by deed poll, with a reservation or provision that the grantee 


shall perform a certain service for the benefit of the grantor, and the grantee accepts ~ 


the deed, he is bound to perform the service. 

An occupant of land, who is bound to maintain a fence between his own and an ad- 
joining enclosure, may place half of a fence, of reasonable dimensions, on the land 
of the adjoining owner. And he may cut half of a ditch on the land of such owner, 
when a ditch is proper for a partition fence. 


Trespass for breaking and entering the plaintiff’s close in 
Lynnfield, and there digging a ditch thirty-five rods in length and 
two and half feet in width, and taking and carrying away the 
turf, &c. | 

The defendant was defaulted ; but the parties agreed to sub- 
mit to the court the question whether he was liable to this ac- 
tion, on the following facts: The ditch mentioned in the plain- 
tiff’s declaration was cut by the defendant, for a fence between 
his land and that of the plaintiff, and was of dimensions suitable 
for a fence at that place. One half of the ditch was cut on 
land of the plaintiff. The defendant was bound, in the manner 
stated in the opinion of the court, to construct and maintain a 
fence on the boundary line between his land and the land of the 
plaintiff. 
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Default to be taken off, ‘‘if in the opinion of the court the 
defendant had a right to make the ditch on land of the plaintiff, 
as is above described.” 

Kinsman, for the defendant. 

Proctor, for the plaintiff. 

SHaw, C. J. This case presents a pomt which seems not 
to have been settled by judicial decision in this Commonwealth ; 
at least it was so stated in the arguments of the learned counsel, 
and we have seen nothing to counteract that statement. ‘The 
plaintiff conveyed to the defendant, by deed and for valuable 
consideration, a tract of land described, bounding it on one line 
upon the grantor’s own land. In the body of the deed is the fol- 
lowing stipulation: ‘‘ The said Josiah Hill, his heirs and as- 
signs, to build and forever maintain a good and sufficient fence 
the whole extent of the line bounding on the grantor’s land.” 
This, although it purports to be a stipulation on the part of the 
grantee, and although the deed is not signed by the grantee, is 
still a valid and binding contract on his part. A deed poll, 
when accepted by the grantee, becomes the mutual act of the 
parties, and a stipulation, on the part of the grantee, though it 
cannot be declared upon as his deed, yet by force of his accep- 
tance is a valid contract on his part, by which a right may be 
reserved or granted, or upon which a suit may be maintained. 
Goodwin v. Gilbert, 9 Mass. 510. Nugent v. Riley, 1 Met. 
117. It follows that by force of this stipulation, Hill, the 
grantee, became bound to make and maintain the whole partition 
fence at his own expense, instead of one half, which he would 
have been bound by law to make without such stipulation ; the 
land granted and the land adjoining both being parcels of en- 
closed land. And he thereby acquired the same right in regard 
to the plaintiff’s land, as the owner of one adjoining lot has over 
the land of . nother, when required by law to make his part of a 
partition fence, where such part has been assigned, by mutual 
agreement, or by fence viewers in the mode provided by law, in 
cases where parties do not agree. 

Parties entering into contracts are presumed to know the law, 
by which their rights and duties under such contracts are de- 
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fined and regulated, and to make their contracts in reference to 
such laws. In the application of this principle, we are to pre- 
sume that when this deed was executed, it was understood that 
the parties would become conterminous proprietors, and that each 
would be bound by law to make one half of the dividing fence 
between them, in the absence of any express provision by con- 
tract. It was in reference to this liability, that this contract 
was made. It changed the legal liabilities of the parties only so 
far as the express contract extended ; and in other respects left 
them as they were. ‘This stipulation did not provide how this 
fence was to be built, of what kind or materials, or on either or 
which side of the mathematical line, constituting the dividing line 
between them. ‘These particulars were left to be regulated, 
either by law, or usage, or some reasonable construction. ‘The 
only particular in which the agreement changed the rights of the 
parties was, that one was to build and maintain the whole parti- 
tion fence, instead of one half it. But the mode of building, and 
the precise place at which it should be built, were precisely the 
same, in respect to the whole, as they would have been in re 
spect to one half, had there been no stipulation, after a regular 
division of the fence by sections. 

We are then brought back to the question, what are the rights 
of one, to whom the building of a division fence has been by law 
assigned, as to building on his own, or on the adjoining land ? 

This is governed entirely by statute in this Commonwealth 
The Rey. Sts. c. 19, § 2, require that the respective occupant. 
of lands, enclosed with fence, shall keep up and maintain partition 
fences in equal shares, &c. In the first place, it is to be con- 
sidered, that the division fence, that is, the whole of the division 
fence, is made for their mutual and equal benefit, and therefore, 
upon the plainest principles of equity, the expense, as well of 
cost of building, as of land to build upon, must be borne by 
them equally. For, although the fence is built, one section by 
one party and another by the other, this is only an easy and 
convenient mode of dividing the expense of building. ‘Though 
thus built in separate sections, each has an interest in the whole, 
and in every secti »; and when built, it belongs beneficially to 
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both, as much as if it had been done by contract, and the ex- 
pense divided, or both joined in building the whole. If it is to 
be, in all respects, for their common benefit and at their com- 
mon expense, it follows that it is at their equal expense of land, 
as well as cost of building. As every species of fence must 
take some land, and cannot stand on a mathematical line, and as 
there isno reason why it should stand more on the land of one 
than the other, it follows as a necessary consequence that it is to 
stand equally on the land of both, or one half on each. It is 
one of the cases where equality is equity. It is the common 
case, where a burden is to be borne, a duty to be performed, or 
an expense incurred by two or more persons, and no law im- 
poses a larger proportion on one than the other, it is to be borne 
equally. 

It is then asked, if one can take the land of another equally 
with his own, to build fence upon, how much may he take ; 
what kind of fence may he build? Shall it be a wide wall, a 
broad canal, or how otherwise ? We think the answer is ob- 
vious, and is attended with no more uncertainty than many other 
legal rights. It must be a reasonable quantity ; and that is to be 
determined by a just regard to the proper accomplishment of 
the purpose which both parties have in view, and in which they 
have a common interest. It is such a fence as will prevent the 
cattle of one party from escaping into the land of the other. In 
determining what is reasonable, regard would be had to the na- 
ture and character of the land to be divided. A high and thick 
stone wall, which would be well suited to be a good division fence 
wetween pasture lands, measured by chains and links, could not 
be considered reasonable in a city, where land, being more valu- 
able, is measured by feet and inches, and where such a wall 
could not be required for any useful purpose. A given quantity 
of land might well be regarded as reasonable in one case, which 
would not be so in the other. 

Further ; in considering what is reasonable, great regard 
should be had to the usage and practice of men of ordinary skill 
and judgment in the building of fences in their own lands on 
similar kinds of soil, and for like purposes. So where the char 
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acter of the soil is such that a ditch is the most suitable and 
proper mode of separating the lands of one from the other and 
stopping cattle, and especially where the usage and practice of 
judicious landholders warrant the practice, it is to be deemed 
reasonable ; and the width of the ditch will be governed by like 
considerations, which are, the object to be accomplished, the 
fitness of the means, and the usage and practice of judicious 
landholders. ‘The width of the ditch being determined by these 
considerations, we think the party whose duty it is to build and 
maintain the partition fence, either by contract, or by a legal 
division, may cut the ditch one half on his own land, and one 
half on the land of the conterminous proprietor. So, when the 
ditch, and the embankment made by the earth thrown from it, 
are used together as a fence, and the ditch is made on one side 
of the dividing line and the embankment on the other, each oc- 
cupying about the same quantity of land, if justified by the same 
considerations of fitness and usage, must be considered reason- 
able, and therefore legal. 

It being agreed that the ditch in question was a suitable and 
proper fence for the place, and for the purpose contemplated, 
the court are of opinion that the defendant was not guilty of a 
trespass in cutting one half of it on the plaintiff’s land, and there- 
fore that the default must be taken off. 


— 


In England, perhaps, the party who makes a fence between his close and 
that of an adjoining tenant, must make it wholly on his own land. Vowles v 
Miller, 3 Taunt. 138, per Lawrence, J. 2 Harrison’s Digest, (Amer. ed.) 1163 
1 Chit. Gen. Pract. 193,194. 2 Leigh’s Nisi Prius, 1451. Gale & Whatley 
on Easements, 296-298. Roscoe on Ev. (Amer. ed.) 382. 

But by the common law of England, the tenant of a close is not obliged to 
fence against an adjoining owner or tenant, unless by force of agreement or 
prescription. 3 Kent Com. (3d ed.) 438. 5 Greenl. 359. 4 Halst. 385. 4N. 
Hamp. 36. 1 Cow. 79, note. 

In Massachusetts, the foundation of all obligations to make and repair fences 
(where no agreement has been made) rests on statutes, which require that the 
respective occupants of adjoining enclosures shall make and repair sufficient 
fences at their equa] expense. 6 Mass. 94-96. 

It would seem, therefore, to be very clear, that the English decisions, as to 
adjoining tenants’ rights and duties concerning fences, are not applicable in this — 
Commonwealth. 

See Gibson v. Vaug'n, 2 Bailey, 389. 
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INHABITANTS OF DANVERS vs. County CoMMISSIONERS 
oF Essex. 


Under the Rev. Sts. c. 14, a county commissioner is not disqualified to act in the laying 
out of a road, by reason of his being a taxable owner of real estate in the town in 
which the road, or a part of it, is prayed for ; and if he declines to act, for that rea- 
son, and a special commissioner is substituted in his place, the proceedings of the 
board, thus constituted, will be quashed, if seasonably excepted to. 

Where, on a petition for a new road, notice was given in due form that the commis: 
sioners would proceed to view the route, &c. on a certain day, and the parties inter- 
ested met the commissioners on that day, but the meeting was adjourned without any 
proceedings being had ; it was held that an objection to the constitution of the board 
of commissioners, made at the opening of the hearing before them, on the second day 
of the adjourned meeting, was seasonable, and had not been waived by the omission 
to make it earlier. 

It seems, that an adjudication ** that the public convenience and necessity require that the 
road prayed for should be located in part,’’ without designating the termini, is invalid, 
and will not support a location, though made in due form, over part of the route 
prayed for. 


Suaw, C. J. This case comes before the court upon the 
petition of the town o Danvers for a writ of certiorari to the 
county commissioners of this county, upon several exceptions 

to their proceedings on the petition of Solomon Low and others, 
praying for the laying out of a new highway from Haverhill to 
Salem, through Bradford, Georgetown, Boxford, Topsfield and 
Danvers. 

The first exception is, that Asa W. Wildes, Esq. one of the 
_ county commissioners, declined acting on this petition, for the 
reason, stated on the record; that he was interested, as a tax- 
paying owner of land in Topsfield, one of the towns, through 
which the road was proposed to be laid. If this is not a dis- 
qualification, and forms no sufficient reason for one of the regu- 
lar commissioners to withdraw, then it seems there was no cufli- 
cient reason for calling in one of the special commissioners ; and 
unless the exception was waived, the board was not properly 
constituted for proceeding on the petition. Indeed it is a fact 
proved upon this petition, and not contested, that Asa F. New- 
hall, one of the other commissioners who did sit, was also an 
owner of land in one of the towns, and therefore had the same 
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interest, as that which Mr. Wildes had ; and if that interest dis- 
qualified Mr. Wildes, so as to warrant calling in a special com- 
missioner, Mr. Newhall was also disqualified, aud therefore the 
proceedings were erroneous. | 

Upon this exception, the court are of opinion that a commis- 
sioner is not disqualified from acting, in consequence of the 
small, (ndirect and contingent interest, which he may have as an 
owner of land in one of the towns through which the proposed 
highway may pass. ‘This was fully considered and the reasons 
assigned, in Wilbraham v. County Commissioners, 11 Pick. 322. 
It is probable that a contrary impression, in regard to the law, 
was received, and might have caused the opinion upon which 
Mr. Wildes, the chairman of the commissioners, acted in the pres- 
ent case, from the case of Ipswich v. County Commissioners, 10 
Pick. 519. But upon examining the latter case, it will appear 
that no such opinion was expressed. ‘lhe exception was taken, 
and the fact was admitted. ‘Two answers were given to it; 
first, that the fact did not show such an interest as would work 
a disqualification ; and secondly, that those who then took the 
exception had waived it, by proceeding to a hearing on the 
merits, knowing the fact, but taking no exception. ‘The court 
decided the case upon the latter ground. Without any deter- 
mination of the question, whether the minute interest of the com 
missioner would have disqualified him, had the exception been 
seasonably taken, the court placed their adjudication expressly 
on the point, that if the exception was well founded, it had been 
waived. ‘This decision carried no implication that the court 
considered the exception a valid one. It may seem to be a 
matter of surprise, that the case of Ipswich v. County Commis- 
sioners was not cited by the counsel or court in the later case, 
in 11 Pick. 822. But it will appear by inspection, that the 10th 
volume was not published, till long after the decision in the 11th 
was made. And there is no doubt that the report of it was pre- 
pared before the former case was published; otherwise, it 
would have been referred to in the opinion. 


It is proper, however, now to add, that both of the former 


(lecisions were made upon the acts which preceded the revised 
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statutes. By the Rev. Sts. c. 14, § 26, it is provided that if a 
commissioner resides within a town through which the road is 
to pass, then another shall be called to act in his stead ; with a 
proviso, that if a board cannot be organized, without taking such 
a commissioner, then such residence shall be no disqualification. 
Now when we consider how much stronger is the interest of a 
resident inhabitant, taxable for his personal as well as real estate, 
and participating in all the feelings of his townsmen, than that 
of a mere non-resident holder of real estate, liable to taxation, 
a provision that such residence, under certain qualifications, shall 
not operate as a disqualification, carries a strong implication, 
that the legislature did not understand or intend, that the smaller 
and more remote interest should operate as such disqualification. 

But it is next contended, in support of these proceedings, that 
although there was irregularity in the constitution of this board 
of commissioners, yet the petitioners came too late with their ex- 
ception, and thereby waived it. ‘T’o this part of the case, the at- 
tention of the court has been particularly directed. It appears by 
the answer of the commissioners and the evidence in the case, 
that the petition was presented at December term, 1839, and no- 
tice ordered, returnable on the 4th of February, 1840. On that 
day, there was a formal meeting, for the purpose of taking a view 
of the route ; but the ground being covered with snow, nothing 
was done but to appoint a time for another meeting on the 9th of 
April The parties met on that day, pursuant to notice, on the 
ground, and made such a general preliminary examination, as was 
thought necessary. On the next day, the commissioners met at 
Boxford to hear the parties by their respective counsel. At the 
opening of this hearing, the inhabitants of Danvers took the ex- 
ception, upon which they now rely, to the constitution of the 
board ; which exception was subsequently reduced to writing and 
filed with the proceedings. Under these circumstances the court 
are of opinion, that there was no such acquiescence on the part 
of the petitioners, as amounted to a waiver of their exception. At 
the meeting in February, nothing was done, but to fix a time for 
a future meeting. ‘The meeting on the 9th of April, was for a 
general view of the ground. ‘The meeting on the 10th was the 
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first, at which the commissioners proceeded, in form of a court, 
to the hearing of the parties ; and at this meeting, the exception 
was taken. The facts therefore do not bring it within the case 
of Ipswich v. County Commissioners, 10 Pick. 519, where there 
had been a hearing on the merits before any objection was made. 
For these reasons, we think the proceedings were had before a 
board of commissioners not legally constituted, and therefore 
cannot be held valid. 

It is not perhaps necessary to consider the other exceptions ; 
but there are one or two, in relation to which it may be proper 
to make some remarks. 

It appears by the proceedings in the present case, that after 
the commissioners had proceeded to view the ground, and had 
heard the parties, they did adjudge and determine in terms, that 
the public convenience and necessity required that the way pray- 
ed for should be located in part, without indicating in their judg- 
ment what part. It seems extremely difficult to maintain the va- 
lidity of such an adjudication. It is left entirely uncertain 
whether the commissioners meant to declare that common con- 
venience and necessity required a way through Bradford, or 
either of the five towns mentioned in the petition, or any part 
of either of them. Nor can it appear that any two of the com- 
missioners concurred in adjudging the expediency of a way 
through any particular section of the route. One might have 
been in favor of a road in Boxford, another of one in Topsfield, 
and another of one in Danvers, but no two in favor of either ; 
and yet all might concur in the vague and uncertain adjudication 
in question. 

The statute manifestly contemplates two distinct steps, or 
acts, on the part of the commissioners, in laying out a highway. 
In the first place, they are to receive the petition, give notice, 
hear the parties, view/the premises, and consider and adjudicate 
upon the common convenience and necessity of laying out, al- 
tering, or discontinuing such highway. Under this authority to 
lay out a highway, it has been decided that the commissioners 
have power to lay out a part of the way between the same ter- 
mint. Princeton v. County Commissioners of Worcester, 17 
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Pick. 154. Secondly, when the commissioners shall have adju- 
dicated upon the common convenience and necessity, they shall 
proceed to lay out, first giving such notice as is required before 
proceeding to view. Rev. Sts. c. 24, §§ 2. 3. 4. 6. The ob- 
ject of the second notice is to inform all parties interested, of 
the termini and general course of the way adjudged necessary, 
that they may be heard on the subject of its specific direction, 
and the claims of proprietors of land, in the line of its course, to 
damages. But it is necessary to this purpose, that the public 
should be informed of the termini and the general course of the 
intended way, which can only be determined by the judgment ; 
and therefore the judgment must express them. It seems diffi- 
cult to conceive that a judgment is not defective, which does not 
embrace a designation, by definite termini, of the part of the 
way intended to be located. 

In this very case, the notice of location was ordered to three 
only of the five towns named in the petition. But there is 
nothing, in the record of the judgment, to show that the lo- 
cation was intended to be made in one of those three towns 
rather than in one or both of the other two. The judgment af-. 
fected one par of the line prayed for, as much as another ; and 
if the commissioners, when they issued their notice of location, 
intended to confine the location to the three towns named, it was 
an intention confined to their own breasts, and not expressed in 
their judgment; which was their only authentic and binding act. 
Supposing such a judgment passed shortly before one board 
were to go out of office, by the expiration of their term of of- 
fice, and the location should come to be made by their succes- 
sors ; what have they to guide them, in carrying such a judg- 
inent into effect ? 

As the proceedings must be quashed for the reason first 
stated, it has been unnecessary for the court to decide whether 
such a judgment is fatally defective and erroneous ; but as it is 
apparent upon the record, it was thought expedient, in stating 
the opinion of the court, to remark upon what appears to be an 
irregular and defective proceeding in a matter of general interest 
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to the community, in which regularity and correctness are of the 
highest importance. 
Writ of certiorari ordered. 
Choate & Proctor, for the petitioners. 
Huntington, for the respondents. 


—_—— 


CoMMONWEALTH vs. CHARLES ELWELL & another. 


Parties to the crime of adultery may be jointly indicted. 
It is not necessary, in an indictment against an unmarried man for adultery with a mars 


ried woman, under Rev. Sts. c. 130, § 1, to aver that he knew, at the time when the 
offence was committed, that she was a married woman. Nor is it necessary to prove 


such knowledge on the trial. 


THE indictment in this case was against the defendant, El- 
well, and Elizabeth R. Fosburg, and alleged that they, on, &c. 
at, &c. ‘‘ did commit the crime of adultery with each other,” 
&c. ‘she, the said Elizabeth, being then and there a married 
woman, and having a lawful husband alive.”? After a convic 
tion in the court of common pleas, the defendants alleged excep- 
tions to the ruling of Williams, C. J. ‘‘1. Because he in- 
structed the jury that said Elwell might be found guilty of the 
crime of adultery, although it was not alleged nor proved that 
he was married or knew that the woman, with whom the offence 
was alleged to have been committed, was a married woman, at 
the time the offence was committed. 2. Because the judge 
ruled that the man and woman committing that offence might 
be jointly indicted in one indictment, as in this case, and that 
this indictment is good upon its face.” 

Ward, for the defendants. 

Austin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. The two defendants having been jointly in 
dicted for the crime of adultery and found guilty, several excep- 
tions were taken to the opinions of the judge of the court of 
common pleas, before whom the cause was tried, which have 
been brought before this court for their consideration and de- 
cision. ‘The first I shall consider is an objection to the form 
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of the indictment, because the two defendants are indicted joint- 
ly, for the offence committed with each other. 

It is not easy to find precedents on this subject, because 11 
England adultery is not considered as a secular offence punisha- 
ble by indictment, but an offence against good morals, punisha- 
ble by ecclesiastical censures in the spiritual courts. Perhaps 
precedents might be found in other States of the Union; but 
none have been brought to our notice. 

The general rule is, as laid down in | Stark. Crim, Pl. c. 2, 
and other works of good authority, that where the same evi- 
dence, as to the act which constitutes the crime, applies to two 
or more, they may be jointly indicted. See Hammond on Par- 
ties, 252. 2 Hawk. c. 25, § 89. Nor is it an objection, that 
the fact, proved against two or more, constitutes a distinct spe- 
cies of legal and technical offence. As where a wife, acting 
with a third person, maliciously takes the life of her husband. 
It is murder in the one and petit treason in the other ; yet they 
may be indicted together. So where the same evidence proves 
one guilty as principal, and another as accessory before the fact, 
in felony, they may be jointly indicted. 1 Stark. Crim. PI. 

34, 35. 

Upon this view of the case, the court are of opinion that the 
indictment is, in this respect, sufficient. 

2. ‘The second exception is, that the judge instructed the 
jury that said Elwell might be convicted, although it was not al- 
Jeged nor proved that he was married, or knew that the woman, 
with whom the offence was alleged to be committed, was a mar- 
ried woman, at the time the offence was committed. 

The first part of this objection is answered by the express 
provision of the Rev. Sts. c. 130, § 1, that when the crime is 
committed between a married woman and an unmarried man, 
the man shall be deemed guilty of adultery. This part of the 
exception was not relied upon in the argument. 

The other part of the exception requires more consideration. 
Ist. In the first place, this is not one of the cases where the 
statute makes it necessary to allege that the act was knowingly 
‘done, as a constituent part of the crime. In the case of passing 


192 ESSEX. 


Commonwealth v. Elwell & another. 


counterfeit money, cited in the argument, the act of passing a 
coin or bill is, in itself, wholly free from guilt. The whole of- 
fence consists in doing an indifferent act with guilty knowledge. 
Such guilty knowledge is made by the statute a constituent part 
of the offence, and therefore it must be averred and proved as 


such. 2d. But it is in general true, and may be considered as — 


a rule almost necessary to the restraint and punishment of 
crimes, that when a man does that which, by the common law 
or hy statute, is unlawful, and in pursuing his criminal purpose, 
does that which constitutes another and different offence, he 
shall be held responsible for all the legal consequences of such 
criminal act. When a man, without justifiable cause, intends to 
wound or :aaim another, and in doing it kills him, it is murder, 
though he had no intention to take life. The statute makes it 
punishable carnally to know and abuse a female child under the 
age of ten years. Would it be necessary to allege and prove 
affirmatively, that the accused knew she was under the age of 
ten years? A fact extremely difficult, and in most cases im- 
possible to prove. No; a more reasonable and practicable rule 
is, that if a man shall wilfully do an unlawful and criminal act, he 
must take upon himself all the legal and penal consequences of 
such act. 3d. It is true, indeed, that in the commission of all 
crimes, a guilty purpose, a criminal will and motive are implied. 
But in general, such bad motive or criminal will and purpose, 
that disposition of mind and heart, which is designated by the 
generic and significant term ‘‘ malice,”’ is implied from the crimi- 
nal act itself. But if a man does an act, which would be other- 
wise criminal, through mistake or accident, or by force or the 
compulsion of others, in which his own will and mind do not 
instigate him to the act, or concur in it, it is matter of defence, 
to be averred and proved on his part, if it does not arise out of 
the circumstances of the case, adduced on the part of the prose- 
cution. 

The court are therefore of opinion, that it was not necessary 
to aver in the indictment, that the defendant Elwell knew that the 
woman, with whom the act was committed, was a married wo- 
man ; it was sufficient to allege, as the indictment does, that she 
was a married woman, when the offence was committed. 
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The exceptions are overruled, and judgment is to be rendered, 
and sentence passed on both the defendants. 


CoMMONWEALTH vs. Moses GooDHUE 


Under the Rev. Sts. c. 187, § 11, a defendant, indicted for a rape alleged to have been 
committed upon his daughter, may be convicted of incest, if the jury find the criminal 
connexion, but that it was not by force and against the will of the daughter. 


Ir is provided in the Rev. Sts. c. 137, § 11, that ‘‘ when- 
ever any person indicted for a felony shall, on trial, be acquitted 
by verdict, of part of the offence charged in the indictment, and 
convicted of the residue thereof, such verdict may be received 
and recorded by the court, and thereupon the person indicted 
shall be adjudged guilty of the offence, if any, which shall appear 
to the court to be substantially charged by the residue of such 
indictment, and shall be sentenced and punished accordingly.” 
By c. 130, § 12, of the same statutes, incest is punishable by 
imprisonment in the state prison, &c. 

The defendant, in this case, was indicted for a rape upon 
Olive Goodhue, alleged in the indictment, and proved or ad- 
titted at the trial, to be his daughter. 

Tue Court held, that as the indictment contained all the 
specifications of a charge of incest, to wit, that the defendant 
unlawfully had carnal knowledge of the body of his daughter, it 
was competent for the jury, (under Rev. Sts. c. 137, § 11,) 
if they should find that fact, but should not find that it was done 
by force and against her will, as further alleged in the indictment, 
to return a verdict accordingly ; and that the defendant might 
thereupon be sentenced and punished for incest. The jury 
were instructed that they could return such a verdict only in 
case they should not find that the full charge was proved. 

The jury returned a verdict that the defendant was guilty 
of having unlawfully had carnal knowledge of the body of his 
said daughter, but not by force and against her will; and he was 
sentenced to twenty years’ imprisonment in the state prison. 
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FirzHENRyY Homer vs. Puito S. SHeiton, Executor. 


A testator, whose heirs at law were one son and two married daughters, in the first 
clause in his will, devised and bequeathed to his son, ‘‘ subject to the limitations,” 
afterwards made in the will, one equal third part of all his estate, viz. certain real 
estate particularly described, and so much of his other property not specifically de- 
vised, as, with advancements to the son, should amount to such third part ; but if 
the son, at his decease, should leave only one child, then the child to take but one 


third part of its father’s share. 


The testator, in a subsequent clause, devised and bequeathed the ‘‘ general residuum ” 
of his estate ‘‘ not before specifically devised,’’ equally to be divided among his three 
children, and their heirs and assigns, as follows : ‘* The share of my said son to be 
held by him to his own use and benefit forever, and the shares of my said two daugh- 
ters to be held in trust, for the use and benefit of my said daughters and their heirs 
and assigns, in like manner as is provided in respect to the portions herein before 


specifically devised and bequeathed to them respectively.” 


The Jaw: clause in the will was thus: ‘In case my said son and daughters shall die 
leaving only one child living at their deaths respectively, and no issue then living of 
any other child, such only child shall take one undivided third part, and no more, of 
the whole property which would have fallen to the share of said child’s parent in my 
estate by this will, and the other two third parts of such parent’s share shall enure to 


and be divided among my other children and their legal representatives.” 


Held, that the son was not entitled absolutely to the personal property included in the 


general residuum, but only to the use and possession thereof. 


Held also, that the son was not bound, before taking said property into possession, to give 
security that the same should be forthcoming, at his decease, upon the happening of 
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the contingency upon which it was limited over by the will. Security is required, in 
such case, only when it is shown to the court that there is danger that the property 
will be wasted, secreted or removed by the first taker : When this is shown, the 
court may require security at any time during the first taker’s term of possession. 


AssumPsiT to recover the plaintiff’s share of the personal 
property of which his father, Benjamin P. Homer, died pos 
sessed. 

The plaintiff and defendant were appointed executors of the 
will of. said Benjamin P. Homer, which was duly proved and 
allowed by the probate court. ‘They accepted the trust and 
returned an inventory, showing that the real estate of the testator 
amounted to $ 273,000, and the personal property to $ 175,348. 
They also settled an account, in the probate court, of their ad- 
ministration of said estate, and the plaintiff afterwards resigned 
his trust as executor, and was discharged. 

This action was brought in order to obtain an early decision 
as to the true construction of said will; and it was agreed by 
the parties that such judgment should be rendered, as the court 
‘should deem proper, in reference to the interest of the plaintiff, 
under said will. 

_ The following are the clauses in the will, on which the ques 
tions in this case were raised : 

1. “‘ I give, devise, and bequeath to my son Fitzhenry Homer 
and his heirs and assigns, subject to the limitations hereinafter 
made,* one equal third part of all my estate ; and in part of and 
towards his share, I give and devise to him and his heirs and 
assigns, to his and their own use for ever, my store and land un- 
der and adjoining the same, in Boston aforesaid, known by the 
name of store No. 33-34, North Market Street; also my 
stores called No. 10, and No. 35, on Central Wharf, in said 
Boston, together with two shares, so called, in said Central 
Wharf, that is to say, one share to each of the two stores re- 
spectively, and also the dwellinghouse in said Boston, called the 
No. 5 Pearl Place, with the land under and adjoining the same, 
and also eighteen shares, so called, in India Wharf in Bostor 
aforesaid ; the said several stores and land, and shares in wharves, 


* The words in italic were interlined. 
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to be taken by my son Fitzhenry, towards his said part of my 
estate, at the valuation which shall be made thereof by the per- 
sons hereinafter appointed to value the several portions of my 
estate, as hereinafter provided. And in order to make up to 
my said sqn Fitzhenry his said equal third part of my estate, 
T do give, bequeath and devise to him and his heirs and assigns, 
so much of my other property not specifically devised, as with 
all sums given to him by way of advancement shall amount to 
such third part of my estate ; but if my said son shall leave but 
one child living at the time of his decease, then it is my will 
that such one child should take but one third part of its father’s 
share of my estate, as is hereinafter particularly provided.” 

In the second clause of the will, the testator devised to his 
son, (the plaintiff) and to N. P. Russell, in trust for his daughter, 
Mary Dixon, wife of Thomas Dixon, one third part of his es- 
tate — describing certain real estate, and providing that an equal 
third part should be made up from other property not specifical- 
ly devised ; and directed that said trustees should hold said es- 
tate for the sole and separate use of said daughter, and pay to 
her the rents, mcome, &c., during her life, and at her decease, 
transfer and pay over said estate to the child or children of 
said daughter, living at her decease ; and if said daughter should 
leave only one child, then to that child in part, and in part to 
the testator’s other grandchildren, in proportion as in the will af- 
terwards provided. ['This provision, in italics, was interlined in 
the will.] And if said daughter should die, leaving no children 
at her decease, then said trustees to transfer and pay over said 
daughter’s share to all and every of the testator’s other children 
then living, and the representatives of any deceased child or 
children of the testator, equally to be divided. 

In the third clause of the will, the testator devised to the 
same trustees one third part of his estate, describing a part 
thereof, and directing that an equal third part should be made up 
from property not specifically devised— for the use of his other 
daughter, Georgiana A. Shelton, wife of Philo S. Shelton, (the 
defendant) in the same terms, and with the same restrictions, 
limitations, devise over, &c. as in the second clause. 
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4. ‘* And as to the general residuum of my estate, not herein 
specifically devised or bequeathed, whatsoever the same may be, 
and wheresoever situate, and whether now belonging and coming 
to me, or hereafter to be acquired, I give, devise and bequeath 
the same, as before provided, equally to be divided among my 
said children and their heirs and assigns; the share of my said 
son to be held by him to his own use and benefit for ever, and 
the shares of my said two daughters to be held in trust for the 
use and benefit of my said daughters and their heirs and assigns, 
in like manner as is provided in respect to the portions herein- 
before specifically devised and bequeathed to them respectively. 
And in case it shall so happen that any one or more of my 
children shal] depart this life during my life, and leaving no lin 
eal descendants, so that such deceased child’s share would by 
law become lapsed, then it is my will that the share of any child 
or children, so dying, shall go to and be divided equally, share 
and share alike, among the surviving brothers and sisters of such 
deceased child or children, or their legal representatives by right 
of representation.”’ | 

5. ** And whereas I have hereinbefore made no express pro- 
vision for the case of my son and two daughters leaving respec- 
tively but one child living at their decease: Now it is my will, 
that in case my said son and daughters shall die leaving only one 
child living at their deaths respectively, and no issue then living 
of any other child, then it is my will that such only child shall 
take one undivided third part, and no more, of the whole proper- 
ty which would have fallen to the share of the said child’s parent 
in my estate, by this my will; and I do give and bequeath the 
said third part accordingly. And the other two third parts of 
such parent’s share shall enure to and be divided among my 
other children and their legal representatives, share and share 
alike, in like manner, to all intents and purposes, as they take 
and hold their own original shares of my estate under this my 
will ; and I give the same accordingly.” 

This last clause was written in a smaller hand than the rest 
of the will, in a narrow space, (that seemed to have been left 
blank, when the rest of the will was penned,) between the pre- 
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ceding clause and the clause in which the testator appointed his 
executors. ‘T'he plaintiff’s counsel suggested, and the appear- 
ance of the will rendered it probable, that this last clause, and 
the interlineations in the former parts of the will, were written at 
one time, and not with the same pen which was used in writing 
the other parts of the instrument. ‘l'he interlineations were 
mentioned at the bottom of the will, as having been made before 
execution and attestation. 

The plaintiff, and the two daughters mentioned in the will, 
are the testator’s only heirs at law, and when the will was exe- 
cuted, the plaintiff had only one child. 

The case was argued at March term, 1840. 

Dexter & C. G. Loring, for the plaintiff. 

Choate § E. Blake, for the defendant. 

The opinion of the majority of the court was delivered by 

Wipe, J. This is an action of assumpsit, brought to re- 
cover the plaintiff’s share of the personal property bequeathed 
to him by the last will and testament of his deceased father, 
Benjamin P. Homer. His claim is founded on two grounds, 
both of which depend on the construction to be given to the will. 

In the first place, his counsel contend, that by the will an ab- 
solute property in his share of the estate was bequeathed to the 
plaintiff, and that the limitation over is void for repugnancy or 
uncertainty. And secondly, if the limitation over be valid, still 
it is contended that the plaintiff, as the first taker, is entitled to 
recover, and to hold the property subject to the limitation. 

‘¢ 'The first and great rule in the exposition of wills, to which 
all other rules must bend, is,’’? as Chief Justice Marshall lays it 
down, ‘‘ that the intention of the testator shall prevail, provided 
it be consistent with the rules of law.’’ ‘* It is the polar star to 
guide us in the construction of wills.”” Smith v. Bell, 6 Pet. 
75. 84. ‘The legal import, therefore, of technical language, or 
words of limitation, is not to prevail against the manifest inten- 
tion of the testator, appearing from other parts of the will. Such 
language is to be construed, if it may be, so as to effectuate that 
intention. If an estate be given to A. and his heirs, and if he 
dies without children or issue living at his death, then to B. and 
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his heirs, the limitation over is valid ; not, however, as a contin- 
gent remainder ; for by law no remainder over, after the gift of 
a fee, can be valid: But the limitation is good as an executory 
devise, so that the intention of the testator may not be defeated. 
This ‘‘the law admits,” says Fearne, ‘‘ in the case of a will, 
though contrary to the rules of limitation in conveyances at com- 
mon law. It is only an indulgence allowed to a man’s last will 
and testament, where otherwise the words of the will would be 
void.” Fearne, (7th ed.) 386. The same liberal rule of con- 
struction, to effectuate the intention of a testator, is laid down 
by Buller, J. in the case of Hodgson v. Ambrose, 1 Doug. 342. 
*‘ If the intention be apparent,’’? he remarks, ‘‘ I know of no 
case that says a strict legal construction, or a technical sense of 
any words whatever, shall prevail against it.”’ 

This then being the indisputable rule of construction, (and it 
applies as well to executory bequests of personal chattels as to 
executory devises of real estate,) the question is, how far it af- 
fects and controls the present case. 

By the first clause in the will, the testator gives, devises, and 
bequeaths to his son, (the plaintiff,) and his heirs and assigns, 
(subject to the limitations in said will afterwards made) one 
- equal third part of all his estate ; and in part, and towards his 
share, he devises to him, his heirs and assigns, certain stores 
and real estates ; and in order to make up his said equal third 
part, he gives, bequeaths and devises to him, and his heirs and 
assigns, so much of his other property, not specifically de- 
vised, as with all sums given to him by way of advancement 
should amount to such third part of his estate. ‘Then follows 
the limitation in the words following : ‘‘ But if my said son shall 
leave but one child living at the time of his decease, then it is 
my will that such one child should take but one third part of its 
father’s share of my estate, as is hereinafter particularly pro- 
vided.” 

In the last clause in the will, this limitation 1s extended to the 
gifts to his other children, as follows: ‘‘ And whereas I have 
hereinbefore made no express provision for the case of my son 
and two daughters leaving respectively but one child living at 
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their decease ; now it is my will, that in case my said son and 
daughters shall- die leaving only one child living at their deaths 
respectively, and no issue then living of any other child, then it 
is my will that such only child shall take one undivided third 
part, and no more, of the whole property which would have 
fallen to the share of the said child’s parent in my estate, by this 
my will ; and I do give and bequeath the said third part accord- 
ingly. And the other two third parts of such parent’s share 
shall enure to and be divided among my other children and 
their legal representatives, share and share alike, in like manner, 
to all intents and purposes, as they take and hold their own 
original shares of my estate under this my will; and I give the 
same accordingly.” 

Taking into consideration these clauses of the will, there can 
be no doubi as to their construction. The intention of the tes- 
tator is manifest, and it is not inconsistent with any rule of law. 
So that unless a different construction is to be given to some 
other part of the will, it is very clear that the plaintiff took un- 
der the will a conditional fee in the real estate, with a limitation 
over, by way of executory devise, in favor of the testator’s 
children and grandchildren, and their legal representatives ; and 
that his title to the personal estate is subject to the same con- 
ditional limitation. But the argument for the plaintiff is, that 
by the residuary clause in the will there is given to the plaintiff, 
by necessary implication, a right to alien and dispose of the 
property, and consequently that the limitation <ver is repugnant 
and void. 

The leading case on this point is The Attorney General v. 
Hall, Fitzg. 314. In that case, William Hall, being seized 
and possessed of a considerable estate, real and personal, made 
his will in the words following: ‘‘I give and bequeath all my 
real and personal estate to my son Francis Hall, and to the 
heirs of his body, and to his and their use, to be paid unto him 
in three years after my death ; and during that time I make Sir 
Isaac Newton executor of this my will; and after the said three 
years expired, I do appoint that my said son Francis shall be 
executor ; and if my said son Francis Hall shell die, leaving no 
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heirs of his body living, then I give and bequeath so much of 
said real and personal estate, as my said son shall be possessed 
of at his death, to the Goldsmiths’ Company of London, in 
trust ” for charitable purposes mentioned in the will. ‘* But my 
will is that the company shall not give my son any disturbance 
during his life.” 

It was adjudged that the limitation over to the Goldsmiths’ 
Company was void, because the absolute ownership had been 
given to the son, and the company were to have no more than 
he should have left unspent ; and therefore he had a power to 
dispose of the whole ; which power was not expressly given to 
him, but it resulted from his interest. A similar principle is 
recognized in Jackson v. Bull, 10 Johns. 19. There the tes- 
tator devised to his son Moses, and to his heirs and assigns for- 
ever, a certain lot he owned, and also bequeathed to him $500; 
and by another clause he directed, that in case his son Moses 
should die without lawful issue, the said property he should die 
possessed of should go to another of his sons. This limitation 
over also was held void, as being repugnant to the absolute own- 
ership and disposal of the property given to Moses. The same 

principle was adopted in the case of Ide v. Ide, 5 Mass. 500, 
and in some other cases. It is not, however, easy to reconcile 
these decisions with that in Smith v. Bell, 6 Pet. 68. In that 
case, the words of the will were, ‘‘ I give to my wife E. G. all 
my personal estate whatever &c. after payment of my debts, 
legacies, and funeral expenses, which personal estate I give and 
bequeath unto my said wife EX. G. to and for her own use and dis- 
posal absolutely ; the remainder after her decease to be for the 
use of J. G. the son of the testator ;”’ and it’was held that J. G. 
took a vested remainder in the personal estate, which came into 
possession after the death of E.G. the testator’s wife. Chief Jus- 
tice Marshall, in that case says, ‘‘ that it would be difficult to 
support the proposition, that a personal thing, not consumed by 
the use, could not be limited in remainder after a general be- 
quest to a person in being, with a power to use and even dispose 
of it ; provided the whole will showed a clear intention to lirat 
the interest of the first taker to his life.” 
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But it is by no means necessary for the decision of this case to 
attempt to reconcile these decisions ; for there is a material dis- 
tinction between this case and the case of the itorney General 
v. Hall, and the other cases cited by the plaintiff’s counsel. 
The bequest to the plaintiff is not absolute, but is expressly 
limited on a certain contingency. ‘There is no power given to 
him, in any part of the will, to dispose of or alienate the estate. 
On the contrary, the limitation extends to the plaintiff’s whole 
share of the property devised and bequeathed to him, and not to 
such part thereof as he might leave undisposed of at his decease ; 
from which a power of disposal might be implied. With re- 
spect to the residuary clause, we think it contains nothing incon- 
sistent with the other clauses in the will; and if it does, there is 
no reason why it should prevail rather than the other clauses. 
If the residuary clause rendered the prior limitation null, it was 


revived by the subsequent clause. ‘The rule is, that when two 


parts of a will are totally irreconcilable, the latter shall prevail, 
as that is presumed to be the most certain indication of the final 
intention of the testator. 6 Pet.84. 2 Bl. Com. 381. And 
this presumption is-strengthened by the interlineation subse- 
quently made in the first clause. This rule, however, is not to 
be resorted to, except in cases where the repugnance is clear, so 
that one of*the parts of the will must of necessity be rejected ; 
for they are to be reconciled, if they possibly may be by any 
reasonable construction. And we are of opinion that the residu- 
ary clause may clearly be reconciled with the other clauses in the 
will. ‘The principal object of the residuary clause probably was, 
to dispose of any real estate which the testator might acquire af- 
ter making his will; for all the property, which he then had, had 
been disposed of by the previous clauses of the will. The resid- 
uary clause, however, in terms extends to all the property of the 
testator not specifically devised or bequeathed. But then it is 
given ‘‘ as before provided, equally to be divided among all his 
children and their heirs and assigns.”? And this, we think, can- 
not reasonably be construed as indicating any intention to annul 
the previous limitation; but that the devisees should hold their 
shares subject to the limitation as before provided. And this is 
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apparent from the concluding part of the clause, which directs 
that the devisees shall hold their shares, ‘‘in like manner as is 
provided in respect to the portions hereinbefore specifically devis- 
ed and bequeathed to them respectively.”? We think this part 
of the residuary clause extends to the share of the son as well 
as to the shares of the daughters ; and therefore, instead of annul- 
ling the limitation, expressly confirms it ; for the property spe- 
cifically devised is, by the first clause, expressly given subject to 
the limitation. | 

The construction contended for by the plaintiff’s counsel, 
which limits the provision to the children of the testator’s daugh- 
ters, is opposed by several obvious and weighty objections. 

In the first place, the whole clause, in its grammatical sense, 
does not require such a construction. Secondly. No good reason 
can be imagined why the provision should not be so construed 
as to apply to the plaintiff’s child, as well as to the children 
of the testator’s daughters. On the contrary, the presumption is 
strong, that the situation of the plaintiff’s family, at the time the 
will was made (he having but one child) was the cause which in- 
duced the testator to regulate the distribution of his estate among 
his grandchildren after the death of their parents. Thirdly. 
When the construction of any part of the will is doubtful, it 
should be so construed as to conform to the other parts of the 
will, and not so as to cause a repugnancy, if it may be avoided 
by any reasonable construction. And we think the construction 
we have adopted is perfectly reasonable, and perfectly consis- 
tent with the other two clauses in the will in relation to the same 
matter. And lastly, the testator’s intention is explained fully, 
and rendered certain, by the last clause. In that clause, he de- 
clares his intention in the language following : ‘‘ And whereas I 
have hereinbefore made no express provision for the case of my 
son and two daughters leaving respectively but one child living 
at their decease: Now it is my will, that in case my said son 
and daughters shall die leaving only one child living at ther 
deaths respectively, and no issue then living of any other child, 
then it is my will that such only child shall take one undivided 
third part, and no more, of the whole property which would have 
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fallen to the share of the said child’s parent in my estate, by this 
my will; and I do give and bequeath the said third part according- 
ly.» Now this clause in the will professes to explain, and to 
clear away all doubts, if any should arise, as to the meaning of 
the previous clauses in the will, and it is consistent with the lan- 
guage of those two clauses. ‘The testator’s intention, therefore, 
is apparent, and we know of no rule of law by which it can be 
defeated. 

It has been argued, that the residuary clause extends to the 
disposition of the whole personal estate ; but this is inconsistent 
with the manifest intention of the testator to distribute his estate 
in equal shares among his children. The real estate specifical- 
ly devised was not given in equal shares, and the shares were to be 
made equal by other property which was not specifically devised. 

It has also been argued, that the construction of the will 
which we adopt would imply the testator’s want of confidence in 
his son, for which there was no foundation, and which, as it 
evidently appears by the will itself, did not exist. If property 
were never lost by wise and intelligent men, there might be some 
foundation for such an implication. But when we consider how 
fluctuating property is, and how easily it shifts hands, no great 
weight can be attached to this argument. And besides, it by 
no means appears that the apprehension of the loss of the prop- 
erty by the son was the motive for the limitation over. ‘The ty- 
ing up of the property, as it is called, was the necessary conse- 
quence of the testator’s determination to regulate the distribution 
of his estate among his grandchildren, after the death of his chil- 
dren. As to the sums given to the plaintiff by way of advance- 
ment, those clearly were given absolutely before the will was 
made, and did not pass by that instrument; and consequently 
are not subject to the limitation over. ‘The construction of the 
will in this respect is very clear. ‘The words of the will are, 
that the only child, in the contingency supposed, ‘shall take 
one third part, and no more, of the whole property which would 
have fallen to the share of the said child’s parent in my estate 
by this my will, and the other two third parts of such parent’s 
share shall enure to and be divided among my other children and 
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their legal representatives in like manner as they hold their own 
original shares of my estate under this my will.’? ‘Thus the lim- 
itation over is expressly confined to the property which passed 
under the: will. 

We are next to consider whether the plaintiff is entitled to 
recover on the other ground on which he founds his claim ; and 
we are of opinion that he is. 

It was manifestly the intention of the testator to give to the 
plaintiff the possession and management of his share of the prop- 
erty devised and bequeathed to him, notwithstanding the limita- 
tion over. ‘The residuary clause expressly directs that his son’s 
share should be held by him, for his own use and benefit, and 
that his daughters’ shares should be held in trust for their use 
and benefit. It is plain that the testator never intended that 
his son’s share should be held in trust by the defendant as one 
of the executors of his will. The plaintiff was the other exec- 
utor, and he was also one of the trustees to whom were given 
the shares of the testator’s two daughters. And the testator ex- 
pressly directs and requests that no bond shall be given, by the 
trustees appointed under ‘the will, to the judge of probate, for 
execution of their trusts, other than their own several bonds, 
without sureties. It is therefore manifest that the testator had 
full confidence in his son; for he not only directed that he 
should hold his own share, but also that he and another trustee 
should hold the shares of the daughters without giving security, 
except their own bonds. 

It has been argued for the defendant, that the plaintiff is not 
entitled to possession of his share, without giving security that 
the property shall be forthcoming, at his decease ; and that oth- 
erwise the contingent bequest may be defeated, unless the exec- 
utor would be liable, who we think clearly would not be, in any 
event. J ormerly the rule in chancery was to require security 
from the tenant for life of personal property, in favor of the per- 
son entitled to the remainder. But in Foley v. Burnell, 1 Bro. 
C. C. 279, Lord Thurlow says, that ‘‘ the cases, as to tenant 
for life giving security for goods, have been overruled, and the 
court now demands only an inventory, which is more equal jus- 


206 SUFFOLK AND NANTUCKET. 


Homer v. Shelton, Executor. 


tice ; as there ought to be danger in order to require security.” 
[f there should hereafter appear good cause to apprehend that 
the property would be wasted, secreted, or removed by the 
plaintiff ; in such a case, a court of chancery might undoubted- 
ly interfere. 2 Kent Com. (3d ed.) 354. Langworthy vy. Chad- 
wick, 13 Connect. 42. 

This rule appears just and reasonable in respect to all be- 
quests of goods and chattels for life with remainder over, where 
the tenant for life is entitled to the use of the goods and chattels. 
But as to gifts by will of stocks or money, with remainder over 
of the capital or the stocks, a different rule may apply. In 
such case the executor may be entitled to hold the property in 
trust until the death of the legatee for life, taking the interest 
or income only to his own use, unless some different provision 
should be contained in the will. 

But this rule is not applicable to the present case. The plain- 
tiff is not a tenant for life. He has an estate in fee simple in 
the real estate devised to him, and an absolute ownership of the 
personal property. Words which give a fee in real estate will 
give an absolute property in personal estate. It is true here is 
a contingent limitation over by way of executory devise. But 
the contingency may never occur. ‘The plaintiff, though he has 
now but one child, may have others, and lose the child now 
living. 

But the conclusive answer to the objections to the plaintiff’s_ 
claim of possession is, that by the language of the will, the 
right of possession is given to him in clear and unambiguous 
terms. And he is to hold the property without giving securi- 
ty. The plaintiff is the absolute owner of the personal estate 
given to him by the will; but he will hold it in trust to preserve 
the property, so that after his death it may be distributed among 
the testator’s grandchildren, according to the terms of the will, 
in case he should die leaving but one child. 

That a trust is created by the terms of the will is very clear. 
In Malim vy. Keighley, 2 Ves. Jr. 333, the testator, in case 
the residue of the whole of his personal estate, after payment of 
deots and sundry legacies, should become vested in any one of 
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his daughters, gave and bequeathed the same to such daughter, her 
executors and administrators, recommending it to such daughter 
to dispose of the same, after her own death, unto and among the 
children of his other daughters in his will named. The question 
was, whether the word ‘‘ recommend ” was equivalent to an ex- 
press direction, or so imperative as to raise a trust ; and it was 
held that it was. The master of the rolls lays down the rule 
thus : ‘*‘ Whenever any person gives property, and points out 
the object, the property, and the way in which it shall go, that 
does create a trust, unless he shows clearly, that his desire ex- 
pressed is to be controlled by the party, and that he shall have 
the option to defeat it.”” The same principle is laid down in 
Pierson v. Garnet, 2 Bro. C. C. 38. 226. 

Tn the present case, the contingent gift to the grandchildren 

is express, and there can be no doubt that the plaintiff will hold 
the property subject to the trust. And we can have no doubt, 
from the language of the will, that the testator intended he should 
so hold it, and that he considered that the property would be 
perfectly safe in his hands. On this ground, therefore, we are 
of opinion that the action is well maintained. And a majority 
of the court are of opinion that the plaintiff must hold the prop- 
erty, devised and bequeathed to him in trust, subject to the lim- 
itation over. 
_ Purnam, J. With all possible deference to my learned 
brethren, I have not been able to agree with them in the elabo- 
rate opinion just pronounced ; and without wasting any time in 
expressions of vain regrets, I shall proceed directly to assign 
the reasons of my dissent. 

The controversy relates to the plaintiff’s title, under the will, 
to the part of the personal estate therein bequeathed to him. 

My learned brethren have decided that the plaintiff has only 
the use of it for his life, with a power to devise the same 
subject to certain contingencies ; while on the other hand I think 
that the testator intended to give it to the plaintiff absolutely. 
My brethren decide that the devise to the plaintiff, in the first 
clause of the will, of one third of the estate of the testator, real 
as well as personal, was subject to the limitations contained in 
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the last clause ; while on the other hand I think there is a clause 
intervening, exempting the personal estate from any limitation, 
and giving it to the plaintiff absolutely. 

It is clearly settled that if the testator gave to the plaintiff the 
right to dispose of the personal property to his own use, the 


limitation over would be void. I think that such an intent is 


manifest. It appears that the testator had three children, name- 
ly, one son who is the plaintiff, and two daughters, viz. Geor- 
gsiana A. who is the wife of the defendant, and Mary, who is the 
wife of Thomas Dixon. He bequeathed certain parts of his 
real estate to trustees, at an appraisement thereof to be made, 
for the use of his daughters for their respective lives, without any 
power in their husbands to control the same, with remainder 
over ; and he bequeathed to the plaintiff also certain real estate, 
describing the same particularly, at an appraisement thereof to 
be made, and then, from the residuum, he gave to each child so 
much as would amount to one third of his estate, taking into 
account the advancements which had been made to them. ‘This 
action is brought to recover so much of that residuum, as with 
the real estate specifically devised, and the advancements which 
have been made, will make up one third part of the whole es- 
tate of the testator. 

It is important to understand what the testator meant oy prop- 
erty ‘‘specifically devised,” and what he meant by the genera 
residuum of his estate. I think it clearly appears that by the 
former he meant his real estate ; and by the latter he meant nis 
personal estate, or any other estate which he might acquire. I 


will endeavor to make this position clear, by referring to the — 


will. 

In the first place, it is certain that by the words ‘‘ specifially 
devised ’’ he did not mean what is, strictly and technically con- 
sidered, a specific legacy ; such, for example, as the gift of a 
particular chattel; Hinton v. Pinke, 1 P. W. 540, and note ; 
for there is no such legacy or gift in the will. But he did mean, 


by estate or property specifically devised, his real estate. Thus — 


in the devise to the plaintiff, after describing certain stores and 
other real estate particularly, he says, ‘‘and in order to make 
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up to my son Fitzhenry his said equal third part of my estate, 
I do give, bequeath and devise to him and his heirs and assigns, 
so much of my other property not specifically devised, as, with 
all sums of money given to him by way of advancement, shall 
amount to such third part of my estate.” And so in the devise 
to the trustees for the use of Mary; ‘‘so much of my other 
estate not herein specifically devised,’”’? to make up her third. 
And again he explains, in the devise for the use of his daughter 
Mary, what he means by other property —as being property 
‘‘ exclusive of the real estate specifically devised for her use.” 
And again the trustees are directed to pay the interest, &c. of 
the stocks, &c. to Mary, taking her receipt, as they are above 
directed in respect to the ‘‘ real estate above specifically de- 
vised.”’ ‘Then it appears very clearly, that by the estate spe- 
cifically devised, the testator meant his real estate, of the value, 
as by appraisement, of $273,000; and that by the general re- 
siduum, he meant his other estate, which was his personal estate. 
It was appraised at $175,348. 

The devise to the plaintiff, in the first clause of the will, is in 
the following words: ‘‘I give and bequeath to my son Fitz- 
_henry Homer and his heirs and assigns (subject to the limitations 
hereinafter made) one equal third part of all my estate ; and in 
part of, and towards his share, I give and devise to him and to 
his heirs and assigns, to his and their own use for ever, my store 
and land under” &c., &c.. (describing divers parcels of real es- 
tate,) and proceeding thus : ‘‘ And in order to make up to my 
said son Fitzhenry his said equal third part of my estate, I do 
give, bequeath, and devise to him and his heirs and assigns, so 
much of my other property not specifically devised, as, with all 
sums of money, given to him by way of advancement, shall 
amount to such third part of my estate: But if my said son 
shall have but one child, living at the time of his decease, then 
it is my will that such one child should take but one third part 
of its father’s share of my estate as is hereinafter particularly 
provided.”? And the last clause in the will makes the following 
provision. ‘* And whereas I have hereinbefore made no ex- 
press provision for the case of my son and two daughters leav- 
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ing respectively but one child living at their decease ; now it is 
my will, that in case my said son and daughters shall die leaving 
only one child living at their deaths respectively, and no issue 
then living of any other child, then it is my will that such only 
child shall take one undivided third part, and no more, of the 
whole property which would have fallen to the share of the said 
child’s parent in my estate, by this my will; and I do give and 
bequeath the said third part accordingly. And the other two 
third parts of said parent’s share shall enure to and be divided 
among my other children, and their legal representatives, share 
and share alike, in like manner, to all intents and purposes, as 
they take and hold their own original shares of my estate under 
this my will; and I give the same accordingly.” 

It is contended for the defendant, that the plaintiff, in virtue 
of these clauses, has only a life estate in the property, and that 
there is a valid limitation of the same over, upon certain contin- 
gences. For, although the property is given to the plaintiff and 
his heirs and assigns forever, it is, at the same time, said to be 
subject to the limitations which have been cited. And it may 
be admitted for the sake of the argument, that, taking the first 
and the last clauses together, if there were nothing in the will to 
the contrary, the plaintiff would not be entitled to the absolute 
property ; but that in the event of his leaving but one child, and 
no issue of any other child, at his death, the limitation of the 
property over would be a good executory devise. But there is 
something in the will to the contrary. And the clause is in the 
words following: ‘‘ And as to the general residuum of my estate, 
not herein specifically devised or bequeathed, whatsoever the 
same may be, and wheresoever situate, and whether now belong- 
ing and coming to me, or hereafter to be acquired, I give, devise 
and bequeath the same, as before provided, equally to be divided 
among my said children and their heirs and assigns ; the share 
of my said son to be held by him to his own use and benefit for- 
ever, and the shares of my two daughters to be held in trust for 
the use and benefit of my said daughters and their heirs and as- 
signs, in like manner as is above provided in respect to the por- 
tions hereinbefore specifically devised and bequeathed to them 
respectively.”? 
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This clause was inserted after he had disposed of his whole 
estate uno flatu, subject to limitations over. It stands by itself, 
and is not, unless by construction, subject to any limitation. It 
is as if he had said, I have subjected my real estate, which 1 
have specifically devised, to certain limitations. My son has 
therefore only a qualified interest in it; but it shall not be so in 
respect to his share of the personal estate. Me shall hold that 
to his own use and benefit forever. 

The share of his son was to be held by him, not, as is said in 
regard to the shares of his two daughters, ‘‘as is above provided 
in respect to the portions hereinbefore specifically devised and 
bequeathed to them respectively ;”’ but it was to be held by him 
“to his own use and benefit forever.” The share of the son 
was absolute. He was to have the complete control, possession 
and disposition of his part of the general residuum. But the 
shares of the daughters were placed in trust, and the use limited 
for their lives. 

It has been argued that the phrase, ‘‘ as is above provided in 
respect to the portions hereinbefore specifically devised and be- 
queathed to them respectively,” applies as well to the share of 
the son as to the shares of the daughters, and is of course 
equivalent to saying, subject to the limitations therein applicable 
to the estate specifically devised. But I do not think this clause 
is liable to that construction. The testator declared that the 
share of his son (in the general residuum) should be held by hin 
to his own use and benefit forever; and there he leaves it, so far 
as the son was concerned. He then proceeds to exclude any 
conclusion that the shares of his daughters were to be held in 
like manner, by declaring that their shares should be held in 
trust for their use and benefit, in like manner as is above provid- 
ed in respect to the portions herein before specifically devised 
and bequeathed to them respectively. ‘To whom? ‘To the two 
daughters unquestionably. He was not speaking of the son, in 
that closing paragraph, but of his two daughters’ estate. ‘There 
Is no devise to the son in trust ; but the shares of the two daugh- 
ters were to be held in trust, and in like manner as it was there- 
m before specifically devised to them, i. e. the two daughters ~ 
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the immediate antecedent to ‘‘ them’’; whereas his declared in- 
tent, in this clause, was directly otherwise in respect to his son. 
He was to hold his share in that fund himself; not as a trustee 
for others, not upon any contingencies ; but for his own use for- 
ever, as cannot be too often repeated. 

Again, it has been suggested that the saying, in this clause, 
that his son should have the estate forever, is no more than is 
said in the first clause. He was to have the estate, devised in 
that clause, to him and his heirs and assigns forever, but subject 
to the limitations ; and by reasonable construction, it is argued, 
the words ‘‘ subject to the limitations thereinafter contained,” 
should be added by implication to the clause under considera: 
tion, in respect to the general residuum. 

I think if the clause now under consideration should be read, 
as it stands, it would be clear beyond any doubt, that the plain- 
tiff would have the absolute property in that part of the estate. 
To arrive at any other result, the whole clause must either be 
stricken out and disregarded, or something must be added ney 
way of construction or implication. 

It has been argued, that this clause is not mconsistent with 
the other parts of the will. Why was it inserted, if it makes 
no difference ? The testator undertakes to deal with a very 
large proportion of the estate given to his son, in which, without 
this clause, his son would be sure of only a life estate; but with 
this clause, as it stands, he would have the absolute property. 
And is this to be put down as a testamentary disposition without 
any design ? as making just such an arrangement as he had al- 
ready made? But it is said this clause was to make it clear 
that the son was to have the possession; his share was to be 
held by himself, and not put into the hands of any other person 
in trust for him. Now the words in the first clause were sufli- 
cient for that purpose. It was a devise to him, and his heirs and 
assigns forever, of one third of the whole estate ; which would 
give him sufficient right to the possession, subject indeed to 
the limitation ; so that the new clause was not required for that 
reason. 

It has been argued for the defendant, that as the ere. 
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over is contained in the last clause of the will, it should there- 
fore govern and control the previous contradictory clauses con- 
cerning the general residuum ; and there are authorities which 
maintain that position. Some of them are cited in 4 Kent Com. 
(3d ed.) 534, note. In 4 Mass. 215, Dawes v. Swan, it is 
said that if a latter clause is repugnant to a former, the latter 
shall prevail, because it is the last determination of the testator ; 
unless the intention of the testator, apparent from other parts of 
the will, leads to a different conclusion. 

The qualification certainly nullifies the rule. It is one n- 
strument which is to be construed. ‘The whole is to be taken 
into consideration, to ascertain the intent; and I cannot but 
think with Chancellor Walworth, (2 Paige, 131,) that the rule 
is *¢ more fanciful than sound’’ which regards one part as entitled 
to more respect, or as manifesting more certainly the intent, than 
another, merely from its position in the will. 

The meaning of the clause should be regarded more than its 
position in the instrument. The intent (to use the strong lan- 
guage of Mr. Justice Wilmot, 3 Bur. 1541,) ‘‘is to be col- 
lected from the whole will— ex visceribus testamenti.”” Vide 
Ram on Wills, 31. 64. ‘It is quite immaterial in what part of 
the will the intent is found.”’ ‘‘ However the words are scattered, 
if they explain the intent, they are to be collected and put togeth- 
er, that the particular devise may have the effect intended.”’ 

The will is executed after it has been made to express the 
final disposition. It may be presumed to have been read by or 
to the testator, as it has been finished or prepared, with the al- 
terations, interlineations and erasures which had been made. 
The court have no means of knowing judicially what was the 
last suggestion. ‘The intent is to be ascertained from a consid- 
eration of the whole instrument, and is to be carried into effect 
so far only as it is consistent with the rules of the law. Ram 
on Wills, 64, citing Willes, 3. 3 Bur. 1622. 1625. Cas. 
Temp. Talb. 160. 1 Barn. & Ald. 137. See also Doe v. 
Applin, 4 T. R.°82. Robinson v. Robinson, 1 Bur. 44. 
2 Fonbl. (3d ed.) 58, note. For if the testator should give the 
absolute control of the property to the first taker, the limitation 
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over would be void. Vide 2 Kent Com. (3d ed.) 352—354, 
and the cases there cited. It would be an entirely inconsis- 
tent arrangement. ‘This rule applies as well to real as to per- 
sonal estate. Tilbury v. Barbut, 3 Atk. 617. ‘To use the 
words of Lord Hardwicke, ‘‘ where there is a fee mounted on a 
fee, it is a void devise.”’ A fee may be devised upon a contin- 
gency, as in the leading case of Pells v. Brown, Cro. Jac. 590. 
And so in Heath v. Heath, 1 Bro. C. C. 147, where a devise 
was ‘‘to E. H. forever, that is if he have a son or sons who 
shall attain the age of twenty-one, but if he should chance to die 
without a son or sons to inherit, my will is that the son of my 
son W. H. shall inherit’ ; this was considered a contingent fee 
simple to E. H., depending on his having a son to inherit, and 
the bequest to the son of his son W. H. was a good executory 
devise. 

It has been argued, that inasmuch as the share of the residuum 
is to be divided equally among the children of the testator and 
their heirs and assigns, it cannot have reference to that other 
property which the testator gave to make up the third part of 
the estate given to each that was deficient, — which would be une- 
qual, —but referred to such property, real or personal, as should 
be thereafter acquired. I do not think the clause is to be nar- 
rowed down to that construction. Let us take the words. 
They are, ‘‘I give, devise and bequeath the same ”’ (i. e. the 
general residuum) ‘‘ as before provided, equally to be divided ” 
&c. And how was it ‘‘ before provided”? So much of that 
other property not specifically devised, as would, together with 


advancements, make up a full third part of the estate. It was — 


equality in the whole fund, and not in the shares in the general 
residuum, of which the testator was speaking. It would be do- 


ing violence to suppose it was to affect only the estate which | 


he should thereafter acquire. On the contrary, the testator ap- 
plied it expressly to that part of his estate which he had not 
specifically devised. It was in reference to the plaintiff’s share 
in that property, little or much, which was requisite to make up 
his one third part of the estate of the testator, that this clause 
was made. It was the plaintiff ’s share in that part of the estate, 
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which the testator declared, in so many words, that his son 
should hold to his own use and benefit forever, which is, by the 
opinion of the court now pronounced, to be held by him, subject 
to accountability over, and as trustee for remainder-men. I 
cannot believe thut this is according to the intent of the testator. 

Agan, it is said that the general residuum clause related to 
real estate thereafter to be acquired. But the will was made 
after the revised statutes passed. Real estate, in virtue of those 
statutes, may pass by a will, although the testator acquired it after 
its execution. The clause was not necessary for that purpose. 
And, with great respect, it would seem to me somewhat strange 
that a testator should speak of estate thereafter to be acquired, 
as constituting the general residuum of the estate which he was 
then devising. 

Whenever the court can satisfactorily arrive at the conclusion 
that the legatee has the absolute disposal of the property, the 
limitations over will be ineffectual. Thus in Attorney General 
v. Hall, Fitzg. 314, the devise was, ‘‘I give and bequeath,” 
&c. [Here the judge stated the devise in full, as it is stated by 
Wilde, J. ante, pp. 200, 201.1] 

The testator died ; and after three years F. H. took on him- 
_ self the execution of the will, and afterward suffered a commoa 
recovery of the real estate and then made his will, and his wife 
executrix, and died without issue. ‘The court were unanimous 
that the limitation over to the Goldsmiths’ Company was void ; 
as the absolute ownership had been given to F. H. 

So far as it was a devise of real estate to F. H. and the heirs 
of his body, it became absolute on the suffering of the common 
recovery ; and according to a well known rule of the law, words 
which would create an estate tail in real estate shall be con- 
strued to pass the absolute property in personal estate. The 
court said that the son had the power to dispose of the whole, 
although the power was not expressly given, but resulted from 
his interest. 

So in Billing v. Billing, 5 Simons, 232, the devise was of 
all the property, which the testator should die possessed of, to 
trustees to invest and place the whole proceeds and amount for 
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the use and benefit of his nephew J. E. B. to be paid at such 
time and manner as the trustees should see fit and proper ; and 
when J. EK. B. should arrive at the age of twenty-one years, 
that the trustees should by deed covenant with J. E. B. to pay 
the amount of the interest or proceeds of the money and effects 
which should have come to the hands of the trustees, as they 
should think most for his advantage, in weekly or quarterly pay- 
ments, for and during his natural life. The vice chancellor 
said, ‘‘ In the first part of this will there is an absolute bequest, 
and I cannot cut down that which is plain, because there is, in a 
subsequent part of the will, an imperfectly expressed intention 
that J. E. B. should take for life only.”? So in a case before 
Lord Eldon, where the question was, whether the testator 
charged his real estate with the payment of his debts, his lord- 
ship said, the result of all the cases is, that the judge, in every 
instance, is to look at the whole will together, and then to ask 
himself whether he is convinced it was the testator’s intent to 
exempt his personal estate. Bootle v. Blundell, 1 Meriv. 193. 
See Ram on Wills, 230, and cases there cited. And so the 
judge must proceed in the ascertaining of any other intent to be 
collected from the will. In effect, it is the settling of a fact, 
according to rules prescribed by the law. It is not expedient to 
cite at large the great number of cases which might illustrate 
the point. See 10 Johns. 14, Moffat v. Strong. 10 Johns. 
20, Jackson v. Bull. Ram on Wills, 100 —107. 

Now it would be very unreasonable to suppose that the testa- 
tor would have inserted this long provision, occupying a quarto 
page, touching that great part of his estate called the general re- 
siduum, without any reason. It would rather seem that the tes- 
tator was dissatisfied with the provision he had before made in 
respect to his son, and was desirous of exempting that part of 
the personal estate which was given to him, from the limitations 
to which by the first general clause in the will it was subjected. 
It operated as an exception to the generality of the limitation 
contained in the first clause. ‘‘ This is my intent in regard to 
tais general residuum, any thing in my will to the contrary not- 
withstanding.” 
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The situation and circumstances of the family are properly to 
be taken into consideration. ‘The testator had one son and two 
daughters, who were all married. His son had one child ; each 
of his daughters had several children. All the property which 
he gave to his daughters was placed in trust, for their own use 
for life, without any control of their husbands. with remainder 
over to their children ; a provision which (as daily experience 
teaches) might prove beneficial to the husbands themselves as 
well as to their wives and their children. The plaintiff was ap- 
pointed one of the trustees ; and so great was the confidence 
reposed in his ability and honesty, that the testator would not re- 
quire any bondsman for his faithful performance of his trust. He 
was also appointed a joint executor ; but he has resigned that 
office. He was an only son; and there has not been a sugges- 
tion that his father’s confidence was misplaced. If the testator 
intended to give the absolute property to his son, and intended 
also to make the limitations extend to the general residuum, then 
one or the other intent must fail. They cannot stand, or be car- 
ried into effect, together. ‘The intent to give the absolute prop- 
erty cannot be effected consistently with the intent to give away 
or limit over two thirds of it upon a contingency. It would 
then be the duty of the court to fulfil the principal rather than 
the subordinate intent. And to judge correctly upon that matter, 
the reasonableness of the one compared with the other should be 
taken into consideration. Words of limitation for life or in tail 
have been implied to carry into effect the chief intent. Amb. 
355, Stanley v. Lennard. 8 T. R. 5, Doe v. Halley. Ram 
on Wills, 56. But not if the devise, in a particular case, be 
unreasonable. Cro. Jac. 74, Horton v. Horton. The testa- 
tor then must give up the intent to give his son the absolute 
property in his share of the residuum, or give up the intent to limit 
his right to use and dispose of it as his own property. Which 
intent shall prevail ? I think it more reasonable to ascribe 
that intent to the testator which is express, which is just, natural 
and reasonable, rather than one which is to be drawn from doubt- 
ful legal inference, and which, to some extent, operates to the 
disinheritance, if not to the disparagement, of his son, and with- 
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out any apparent reason. Did the testator intend to subject his 
son to the accountability of a trustee for remainder-men, for his 
share of the residuum ? It is said that courts’ do not now require 
any security from such trustee. That however must depend upon 
circumstances. It has been held that he is to give an accounta- 
ble inventory. 5 Johns. Ch. 349, and the cases there cited. We 
have Lord ‘Thurlow’s opinion that an inventory should be given, 
by the legatee for life, to remainder-men. We have no adjudi- 
cation in this court upon the point, and are free to adopt either 
rule. But cases may be supposed where justice to the remain- 
der-men would require that security should be given for the 
forthcoming of the property. It would depend somewhat upon 
the pecuniary ability, but essentially on the good character, of 
the legatee for life. See 5 Watts, 110. 

Could the testator have supposed that the share he had given 
to his son in this part of his estate, for his own use forever, 
should be sold and invested, and that the interest only should be 
paid to him during his life? See Howe v. Earl of Dartmouth, 
7 Ves. 137. 

Again. Consider the contingencies upon the happening of 
which the limitations over are to take place, and the consequen- 
ces. If the plaintiff should die leaving only one child, without 
issue then living of any other child, the plaintiff would have 
nothing to dispose of. His only child would, by the will, take 
one third of what would otherwise, by the will, have vested in 
the plaintiff. If he has no child, or if he has more than one 
child living at his death, the plaintiff has power to make a testa- 
mentary disposition of the whole, at his discretion. He may 
give all of it to any one of his children, or he may make any 
other testamentary disposition of the whole, although he had no 
power to transfer or dispose of any part of the capital in his 
lifetime. . 

Suppose the residuum to’amount to $180,000. The chil- 
dren of the testator would take $60,000. Suppose the plain- 
tiff should die leaving one son, and leaving one sister, and two 
children, the legal representatives of a deceased sister. The fund 
would be thus divided : The only son of the plaintiff would take 
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$20,000. The two representatives of the deceased sister 
would each, in his own right, have $ 30,000, and each receive 
$10,000 from their uncle’s share, making $80,000. ‘The sur- 
viving sister would have $60,000 and $20,000 from her de- 
ceased brother’s share, making ¢§ 80,000. i 

A single day might bring forth such inequality. The child of 
the only son would take $20,000. The children of a deceased 
daughter would each take twice as much, and the surviving 
daughter would take four times as much of the estate, whicn 
was evidently, in the outset of the will, intended to be divided 
and given in equal third parts. 

Now this argument is not to be met by saying that a man has 
a right to do what he will with his own; that he has a right to 
make even a whimsical disposition of his property, if he pleases. 
This is admitted ; but that is not the point under consideration. 
It may be taken for granted, for the argument, that either of the 
intents was lawful, standing alone ; but as they cannot stand to- 
gether, the question is, which shall be supported ? 

The intent to give the absolute property, as declared in the 
clause relating to the general residuum, must yield to the limita- 
tion, or e converso. And in the case of clear conflicting intents, 
it is for the court to determine which is reasonable or unreasona- 
ble ; which is chief and principal, or subordinate and secondary. 
Goodrich v. Lambert, 10 Connect. 452, and books there cited. 

I am very happy to agree with my brethren that the plain- 
tiff is entitled to recover, and that he is not to give any bond 
to account for the property. But I dissent from so much 
of the opinion, as goes to deprive the plaintiff of the right to 
have and control the property absolutely. 

Judgment for the plaintiff. 


Judgment was entered thus: ‘‘ Whereas it appears to the 
court that by the will of Benjamin P. Homer, the said Fitzhenry 
Homer is entitled to the possession of the personal property be- 
queathed to him, which is the subject of this suit, to be held by 
him subject to the provisions and limitations in the said will 
contained: It is therefore considered by the court, that the 
plaintiff do recover,” &c. 
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Anson J. Stone vs. City or Boston. 


The mayor and aldermen of Boston cannot legally lay out a street, without first giving 
to all persons interested notice of their intention so to do. 

Where the mayor and aldermen laid out a street over land belonging to minors, without 
giving any previous notice, and without making any estimate of the amount of dam- 
age thereby sustained by the owners, and more than a year elapsed before either of 
the owners came of age; a writ of certiorari was ordered, on a petition filed by cne 
of the owners at the first term after he came of age, although notice had been given 
to the tenant in possession to remove the buildings from the land, and he had com- 
municated that notice to the guardian of said minors within a year after the street 
was thus laid out. 


THIs was a petition for a writ of certiorari, presented at the 
November term 1839. 

The petitioner alleged that the mayor and aldermen of the 
city, at a meeting held on the 8th of November, 1836, passed a 
resolve, that the safety and convenience of the inhabitants re- 
quired that Fulton Street should be extended northerly to a pas- 
sage way leading from Ann Street to Commercial. Street ; that 
they, for that purpose, laid out about three thousand square feet 
of land belonging to the petitioner and his brothers and sister, as 
tenants in common ; and that, in the year 1837, they cut down 
and removed several buildings then on said land ; that the peti- 
tioner and his brothers and sister, the owners of said land, were, 
at the times of said proceedings, minors under the guardianship 
of Rufus Fiske, and that the petitioner was a minor and under 
said guardianship, until the 28th of June, 1839 ; that said mayor 
and aldermen gave no notice, either before or at the time of 
passing said resolve and extending said street, to said guardian 
or to any person interested, of their proceedings in the premises, 
or of their intention to determine upon the common convenience 
and necessity of extending said street. 

On the hearing of this petition, the records of the proceed- 
ings of the mayor and aldermen were introduced, and it appear- 
ed therein that said street was extended, on the petition of John 
Binney and others ; but it did not appear that notice had ever 
been given to any party interested in the land mentioned in the 
petition, or that any damages had been awarded to the owners 
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thereof. The tenant, who had possession of the buildings, under 
a demise from Fiske, guardian of the owners, testified that when 
the mayor and aldermen were about opening the street, he 
was warned to remove the buildings in thirty days ; that he in- 
formed Fiske, the guardian, who said he had received no notice ; 
and that one of the aldermen said he had nothing to do with the 
guardian, and that when the minors came of age, they would be 
attended to. Said tenant received his damages from the city, m 
1838, by agreement between him and the city authorities. 

It was proved that the petitioner was twenty-one years old in 
June, 1839. 

The case was argued at the close of March term 1840. 

J. Pickering, (City Solicitor,) for the respondents. Before 
St. 1835, c. 122, it was not necessary that selectmen should 
give notice to owners of land over which a town way was laid 
out, before laying out the way. Copeland v. Packard, 16 
Pick. 217. Nor is it necessary that there should be an adjudi- 
cation that a town way is of common convenience and necessity, 
before land can be taken therefor; Jones v. Andover, 9 Pick. 
154 ; nor that damages, sustained by the owner of the land, 
should be assessed when the way is laid out. Cragie v. Mellen, 
6 Mass. 7. 

When the street in question was extended, the mayor and al- 
dermen had, by the city charter, (St. 1821, c. 110, § 13,) the 
same power as to laying out streets, which before belonged to 
the selectmen of Boston, either by the general Iaws, or by par- 
ticular laws relative to the powers and duties of said selectmen, 
or by the votes, by-laws, &c. of the town of Boston. By ‘¢ par- 
ticular laws,” viz. St. 1799, c. 31, (2 Special Laws, 338,) and 
St. 1804, c. 73, (3 Special Laws, 506,) the selectmen of Bos- 
ton were empowered to lay out, &c. any new street, &c. and 
for that purpose to take any land that might be required for the 
same, and to remove any building, &c.; and by the latter statute, 
it was provided that the same street, &c. ‘‘ being recorded in 
_ the town’s books,” should be thereby established as such, and 
the owner of the land or buildings, that should be so taken or 
removed, should receive such recompense for the damages, &c. 
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as the party interested and the selectmen should agree upon, or 
as should be ordered by the justices of the general sessions of the 
peace, upon an inquiry into the same by a jury. By the Rey. 
Sts. c. 15, § 86, ‘‘the city of Boston shall continue to have 
and exercise all the powers and privileges, &c. mentioned in 
the act ” (St. 1821, c. 110,) ‘‘ establishing the city of Boston, 
and in the several acts specially relating to said city.”” And the 
St. of 1804, c. 73, is not in the list of repealed acts, which is 
appended to the revised statutes, pp. 813-834. By Rev. Sts. 
c. 24, § 55, a petition for a jury to assess damages, &c. must 
be made to a term of the court of common pleas held ‘‘ within 


one year after the laying out, &c. of any way in said city.” 


The petitioner had an opportunity to apply for his damages, 
within a year after the laying out of the street. The Rev. Sts. 
c. 24, § 67, allow notice to be given to the owner of the 
land, or to his tenant or authorized agent. The tenant, in this 
case, had notice, and received his damages. And as the peti- 
tioner’s guardian had notice from the tenant, he should have ap 
plied for damages for his wards. _ 

Aylwin & Choate, for the petitioner. By the Rev. Sts. ¢. 24, 
§§ 54, 55, the mayor and aldermen have the like powers and 
duties as those of the commissioners of other counties, in re- 
spect to the laying out, &c. of ways, and assessing damages 
therefor, except that persons aggrieved by their doings may ap- 
ply for a jury, by petition to the court of common pleas in the 
county of Suffolk. The duties of county commissioners, as to 
notice to parties, are prescribed by the first four sections of the 
same chapter, and §§ 67-69 provide for different notice, in 
case of town ways, from that which was required by former 
statutes. By § 55, application for a jury must be made by a 


party aggrieved within one year after the laying out, &c. of a 


way, and not afterwards. 

These provisions conclusively show that the proceedings of 
the mayor and aldermen were unwarranted, and that the petition- 
er has no remedy, except by quashing them. 

The powers and privileges reserved to the city, by Rev. Sts. 
e. 15, § 86, are its corporate powers only ; not the particular 
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powers which before belonged to, or were exercised by, tle 
officers of the city. 

In Commonwealth v. City of Boston, 16 Pick. 445, it was 
held that streets in Boston are highways, and not like town ways 
in other places. See Commonwealth: v. Chase, 2 Mass. 170. 
Commonwealth v. Cummings, 2 Mass. 171. Harlow v. Pike, 
3 Greenl. 438. Parks v. Boston, 8 Pick. 221. 

The Rev. Sts. c. 24, §§ 10, 11, require that a return shall 
be made of the laying out of a highway, and an estimate of the 
damages sustained thereby, by owners of property, stated in 
such return. ‘The record, in this case, shows no return, except 
that the street was extended and laid out by certain metes and 
bounds. 

Dewey, J. This is a petition for a writ of certiorari to the 
mayor and aldermen of the city of Boston, requiring them to 
return to this court the record of their proceedings on the petition 
of John Binney and others, praying to have Fulton Street ex- 
tended northerly. ‘The petitioner represents, that the said mayor 
and aldermen proceeded to act upon said petition for the exten- 
sion of the said street, adjudicated that the safety and con- 
_ venience of the inhabitants of said city of Boston required the 
granting of the prayer of said petition, and proceeded to lay 
out the same, taking for this purpose the land of the present pe 
titioner, and cutting down and removing his buildings thereon 
standing. The petition further states that the said Stone was 
then, and for a long time afterwards, a minor, under guardian- 
ship, and that the said mayor and aldermen did not, before or at 
the time of acting upon the petition to extend Fulton Street 
northerly, and adjudicating that the safety and convenience of 
the said city required this extension, and ordering the same to 
be done, give notice to the said Stone or his guardian, of the 
said petition, or of any proposed action by the mayor and al- 
dermen on the subject matter thereof. 

Two questions arise in the present case. 1. Supposing the 
allegations of the petitioner to be true, would the acts of the 
mayor and aldermen, i! now before us, on a writ of certiorart, 
be so far defective as to require the proceedings to be quashed ? 
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2. Are there any facts disclosed in the case, either by the peti- 
tioner or by the respondents, which will authorize this court, in 
a case peculiarly addressed to the sound discretion of the court, 
to deny this application for a writ of certiorari 2 

The first inquiry necessarily requires an examination of the 
authority under which the mayor and aldermen act in laying out 
and widening streets in this city. In tracing the origin of the 
power given by the legislature to locate town ways, it will be 
found to have been given in very general terms, in St. 1785, 
c. 75, § 7, authorizing towns to approve of ways laid out by 
the selectmen. 

The St. of 1786, c. 67, enacted a system much more ex- 
tended in its provisions, but of the same general character ; 
empowering selectmen of towns to lay out town ways subject 
to be approved by a vote of the town at a legal meeting of 
the inhabitants ; and providing that the damages occasioned by 
the location of the way might be agreed upon by the party in- 
jured and the selectmen, or if not thus agreed, such sum should 
be paid as should be ordered by the justices of the general ses- 
sions, upon inquiry before a jury. By St. 1799, c. 31, § 3, the 
provisions above stated, which had, until that period, applied as 
well to Boston as to the other parts of the Commonwealth, were 
altered, and the power was vested in the selectmen of Boston, 
to lay out and widen streets — requiring no confirmation or ap- 
probation of the town, to give effect to their doings 3 but leaving 
the subject of damages to be determined in the manner pre- 
scribed by the St. of 1786, c. 67. To this act succeeded the 
statutes of 1804, c. 73, and 1809, c. 28; retaining, however, 
the same provision, as to the authority of the selectmen of Bos- 
ton to lay out streets ; the statute of 1804 providing as follows : 
‘¢ And the same street, lane or alley, being recorded in .the 
town’s books, shall be thereby established as such.”? And such 
continued to be the authority under which streets and ways were 
laid out and widened, or extended, until the period of the change 
from a town organization to that of the city government. 

The act establishing the city of Boston, St. 1821, ¢. 110, 
§ 13, conferred upon the mayor and aldermen all the powers 
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and the like duties, which had before devolved upon the select- 
men, in relation to this subject. 

The effect of these statutes, and the extent of the change, in- 
troduced through them, in the powers of those authorized to lay 
out streets and ways, were somewhat considered in the case of 
Commonwealth v. City of Boston, 16 Pick. 442 ; and, in the 
opinion of the court in that case, it is said that the effect of St. 
1799, c. 31, was, that the whole power of laying out both high- 
ways and town ways, which by the general laws of the Com- 
monwealth is vested in other bodies, was vested, in Boston, ex- 
clusively in the selectmen ; and this has since been transferred 
to the mayor and aldermen. ‘The construction of St. 1821, 
ce. 110, § 13, was a subject of consideration by this court in the 
case of Parks v. City of Boston, 8 Pick. 218, where it was 
held that the power conferred on the mayor and aldermen by 
this statute, in relation to streets, cannot be considered as of the 
same nature as that conferred, by the general laws, upon the 
selectmen of towns. It is, in the language of the court, said to 
be ‘* a power similar to that vested in county commissioners of 
highways.”’ ‘The broad distinction is stated between the power 
_ vested in the mayor and aldermen and that vested in the select- 
men of towns; ‘‘as siich selectmen have only. the power to lay 
out town ways, but not to establish them, that being done by the 
authority of the town.’ And it was further held, that a certio- 
rari would lie to remove the proceedings of the mayor and al- 
dermen in the case of laying out streets. 

Under this state of the law as to the authority to lay out 
streets, upon the enacting of the revised statutes, certain special 
provisions were made for the county of Suffolk, which are found 
in c. 24, §§ 54,55. In § 54, it is provided that the mayor 
and aldermen of the city of Boston shall, within the said city, 
have the like powers and perform the like duties, as are exer- 
cised and performed by the commissioners of other counties in 
respect to the laying out, altering and discontinuing of ways, and 
assessing damages therefor, except as is provided for in the fol- 
lowing section, which (§ 55) provides that the damages may be 
settled by a jury at the bar of the court of common pleas, if 
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the party aggrieved shall petition therefor within one year after . 
the laying out, altering or discontinuing of any way. 

The powers and duties exercised by the commissioners 10 
other counties, in respect to the laying out of ways, are fully 
stated in Rev. Sts. c. 24. By § 1 of that chapter, it is pro- 
vided that application to the commissioners shall be made by 
petition ; and by § 2, that the commissioners shall cause a copy 
of said petition to be served upon the clerk of any town, with- 
in which such new highway or alteration is prayed for, thirty 
days before the time appointed for the view or hearing; and that 
they shall cause copies of such petition, or abstracts, containing 
the substance thereof, to be posted in two public places in each 
of said towns, and shall give notice to all persons interested, by 
causing a like copy to be published three weeks successively in 
such newspaper as they shall order ; such posting, and the last 
publication of said copy, to be fourteen days at least before any 
view, hearing, or adjudication on such petition. ‘The authority 
of the mayor and aldermen to lay out and widen streets must 
therefore be found either in the Rev. Sts. c. 24, § 54, just cited, 
or in St. 1821, c. 110, § 13, and the various acts to which that 
statute refers. Whether the powers, conferred upon the mayor 
and aldermen by .St. 1821, c. 110, were intended to be annulled 
by the provisions of the revised statutes, and the future proceed- 
ings to be wholly directed by them, or to what extent they modi- 
fied the former laws, or how far c. 15, § 86, has secured to the 
city of Boston all the rights it ‘acquired under the city charter, it 
is not necessary to decide ; as it seems to us, whether the pro- 
ceedings by the mayor and aldermen, in extending Fulton 
Street, were under the authority of the one or the other of 
these statutes, it would have been alike required that reasona- 
ble notice should have been given to the petitioner, or to those 
who acted in his behalf, before taking his land and buildings, and 
appropriating them to public use. Such a rule seems founded 
in the principles of natural justice, and is certainly to be en- 
forced by the judicial authorities, when required by statute en- 
actments. If the whole authority for the laying out and widen- 
ing of the streets of this city is now given by the revised 
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statutes, they require notice and prescribe the mode in which 
such notice is to be given. Whether those requisitions, not 
adapted to the case of streets in this city —such as the notice to 
be filed in the office of the town clerk, (which seems useless 
when the city authorities are the parties ordering notice, )— are to 
be regarded, may be very questionable. But those provisions 
securing notice to the public, and to those individuals whose in- 
terests may be affected, are as applicable to the city of Boston 
as to other places. 

If, on the other hand, the power of the mayor and aldermen 
on this subject is derived from St. 1821, c. 110, § 13, vesting 
in them all the powers and duties theretofore exercised by the 
selectmen of Boston, we have seen that, in the various cases be- 
fore this court, it has been held that their authority to act in this 
matter much more resembles that of county commissioners, than 
that appertaining to the selectmen of towns. 

But if the right to locate or widen streets in the city of Bos- 
ton is acquired under the power conferred upon the mayor and 
aldermen, as succeeding to the authority formerly exercised by 
ithe selectmen of towns ; and if this authority may be exercised 
- without any other preliminary proceedings than are requisite in 
the case of the location of town ways by selectmen ; it will not 
aid the respondents in sustaining their proceedings in the present 
case. 

Prior to the year 1835, it had been a vexed question, wheth- 
er the selectmen of a town were bound to give notice, before 
proceeding to locate a town way ; and the practice, to some 
extent, and perhaps the more general practice, was, ‘to omit giv- 
jag such previous notice ; it being supposed that inasmuch as 
such location of a town way was not established until sanctioned 
by a vote of the town, acting upon an article inserted in the 
warrant for calling a town meeting, notice would in this way be 
effectually given to all persons interested. But by St. 1835, 
c. 122, the selectmen were required to give notice to those in- 
terested, before proceeding to locate a town way ; and the pro- 
visions of this statute are incorporated in the Rev. Sts. c. 24, 
§ 67. 
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Tt seems therefore very clear, that if the facts stated in the 
petition for a certiorari are in conformity with the record, the 
proceedings have been erroneous, and, upon being certified to 
this court, they must be quashed ; it being the duty of the mayor 
and aldermen, in such cases, to give notice to the parties in in- 
terest, that they may be heard upon the question of the expedi- 
ency of locating the proposed street, as well as that they may 
have the opportunity, if not satisfied with the amount of damages 
awarded them, of applying, within one year thereafter, for a 
jury to revise the subject of damages, agreeably to Rev. Sts. 
c. 24, § 55. 

The remaining inquiry is, whether there are any facts shown 
in this ‘case, that should induce the court to deny the petitioner 
his prayer for a writ of certiorari. 

A petition for certiorari is addressed to the sound discretion 
of the court. It is not to be granted for the mere purpose of 
enabling a party to avoid the proceedings of an inferior tribunal, 
for technical errors. It must appear that manifest injustice has 
been done to the petitioner, and also that there has been no 
laches on his part, which should operate as a waiver of his right 
to ask the interposition of the court in his behalf. As to the 
subject of notice, for example; although it should appear that 
the statute requisitions had not been in terms complied with, yet 
if it could be shown that the party affected by the proceedings 
had in fact notice, although in another form, and through a dif- 
ferent channel, the court would not grant a certiorari. And so 
with regard to the time of taking exceptions to the legality of 
the proceedings in other respects ; the party is not to lie by and 
see great expenditures made, knowing a defect in the forms of 
the proceedings, and subsequently be allowed to avail himself of 
a certiorari to quash them as erroneous. 

Hence the court will, in cases like the present, allow the re- 
spondents to introduce evidence to show that the proceedings 
ought to be sustained, and that the court may properly refuse the 
petition for certivrari, upon grounds similar to those just allud 
ed to. ‘The respondents have introduced evidence for this 
purpose, but have, as we think, failed to sustain this ground of © 
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defence. As to the fact of actual notice received by the peti- 
tioner, or his legal representative, the evidence is altogether in- 
sufficient. It discloses no notice to the guardian until after the 
adjudication by the mayor and aldermen, ordering the location 
of the street. 

That. substantial damage will be sustained by the petitioner by 
permitting this adjudication to remain in full force, is manifest 
from the fact that no damages were awarded to him for the es- 
tate taken from him, and that he has no mode of enforcing his 
claim for them, except by the proceeding under this petition. Nor 
do we think there has been any such laches on the part of the 
petitioner, in taking the exceptions to these proceedings of the 
_mayor and aldermen, as should deprive him of his writ’of cer- 
tiorart. 

Upon the whole matter, the court, being of opinion that this 
petition is well sustained, order a writ of certiorari to be issued. 


Moses Guitp vs. Curtis GuILp. 


- The costs for which a subsequent attaching creditor is liable, under the Rev. Sts. c. 90, 
§ 90, on failing to support his petition to vacate a prior attachment, are such only as 
cannot be taxed against the defendant in the suit : But he is liable for fees of wit- 
nesses summoned by the plaintiff on the trial of such petition, and for an attorney 
fee, and also, it seems, for the travel and attendance of the plaintiff, after the defend- 
ant is defaulted, and while the petition is pending. 

Counsel fees paid by the plaintiff in defending against such petition, are not chargeable, 
either as costs or damages, against such subsequent attaching creditor. 

Where the ad damnum in the plaintiff’s writ is not large enough to include in his judg- 
ment the interest, that accrues on his demand during the pendency of a petition to va- 
cate his attachment, though it is large enough to include the interest that had accrued 
when judgment would have been rendered, if the petition had not been interposed ; 
the subsequent attaching creditor, who files such petition and fails to support it, is 
not liable to pay to the plaintiff, as damages, such accruing interest, if the defendant, 
after the petition was filed, delayed the judgment by his appearance and pleading. 


AssUMPSIT on a promissory note given by the defendant to 
the plaintiff. ‘The action was commenced at the April term, 
1837, of the court of common pleas, and the defendant was 
then defaulted. After the default, the Mechanics’ Bank were 
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allowed, on their petition for that purpose, to appear and contest 
the validity of the plaintiff’s attachment, under the Rey. Sts. 
c. 90. At the October term, 1837, of said court, a trial was 
had on said petition, and a verdict was returned in favor of the 
petitioners. The defendant thereupon appeared by attorney, 
and the court, on his motion, ordered the default, entered at the 
April term, to be stricken off. ‘The action was then brought up 
to this court by demurrer, (the petitioners not consenting,) and 
a trial was had, at the March term, 1838, on the petition of said 
bank, and a verdict found in favor of the plaintiff. The de- 
fendant was defaulted, on the next day after the said trial, and 
the petition aforesaid was dismissed. 

The ad damnum in the plaintiff’s writ was $7000; and | 
execution issued for that amount and costs, taxed at $ 91-44, 
and was satisfied. If interest had been included, the judgment 
would have amounted to more than $7000; and property, suf- 
ficient to satisfy such judgment, was attached on the original 
writ. 

The plaintiff demanded costs and damages of the Mechanics’ 
Bank, under the Rev. Sts. c. 90, § 90, and stated his claims in 
three items, viz. Ist. The usual costs for travel, attendance, &c. 
in full, as if there had been no other party besides said bank : 2d. 
Counsel fees ; and 3d, the interest, which accrued on his de- 
mand against said defendant after the filing of the petition by the 
bank, and which could not be included in the judgment. 

D. A. Simmons, for the plaintiff, argued that counsel fees 
were included in the term ‘‘ damages,” as the petitioners’ pro- 
ceedings obliged him to employ counsel. ‘The statute express- 
ly authorizes the court to award damages, and the court will not 
be guided by the general rules applied in probate and admiralty 
cases. 

The interest would not have been lost, if the petitioners had 
not interposed. ‘The ad damnum was sufficient to cover the in- 
terest to the time when judgment would have been rendered, if 
no delay had occurred. As the event proves that this delay, 
caused by the petitioners, was not for just cause, they should be 
held to make good the plaintiff’s loss thereby occasioned. 
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Robins, for the Mechanics’ Bank. No items of cost are tax- 
able, except those which were not taxed against the defendant. 
Whitwell v. Burnside, 1 Met. 43. Counsel fees cannot, by the 
statute, be allowed eo nomine, nor are they comprehended in the 
term ‘‘ damages.”’ Arcambel v. Wiseman, 3 Dall. 306. Nor 
can the lost interest be recovered as damages. It was the plain- 
uiff’s own fault that his ad damnum was too small to warrant 
a judgment including interest. Smith v. Smith, 2 Pick. 621. 

‘The Rev. Sts. c. 90, § 90, did not intend to give the plain 
tiff a perfect indemnity, or to provide for remote, contingent and 
indirect damages, caused by the law’s delay. ‘he damages are 
to be such as the court ‘‘ shall judge reasonable ;”’ and the court 
will determine each case according to its circumstances, and the 
decisions in analogous cases. Where the interposing party has 
reasonable grounds for his proceedings, he will not be mulcted. 
Swan v. Picquet, 4 Pick. 465. Stearns v. Brown, 1 Pick. 
530. Ware v. Ware, 8 Greenl. 60. 4 Bridgm. Eq. Dig. 161, 
162. The Liverpool Packet, 1 Gallis. 527. Canter v. Ameri- 
can & Ocean Ins. Companies, 3 Pet. 312. 

Dewey, J. The Mechanics’ Bank, as subsequent attaching 
creditor of the same estate attached by the plaintiff, under the pro- 
visions of the Rev. Sts. c. 90, §§ 83-85, filed a petition seeking 
to vacate the prior attachment of the plaintiff, upon the ground 
that the sum demanded in his writ was not justly due and paya- 
ble when the action was instituted. ‘This petition, upon the final 
hearing in this court, was not sustained, and resulted in a judg- 
ment maintaining the validity of the plaintiff’s attachment. The 
plaintiff, as the prevailing party on the trial had upon this peti- 
tion, asks the court to award in his favor certain costs and dam- 
ages against the petitioners. 

The Rev. Sts. c. 90, § 90, enact that ‘‘ the court may, upon 
every such inquiry, award to either party such costs, as they 
shall think just and reasonable ; and if the prior attachment is 
maintained, they may award to the attaching creditor such dam- 
ages as they shall judge reasonable.” Under this provision, the 
plaintiff asks an allowance of the usual taxable bill of cost, as 
taxed in ordinary civil actions ; an allowance for his expenditure 
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for counsel fees ; and also for the interest accruing on his de- 
mand against the debtor, after the filing of the petition. 

No objection is taken to so much of the costs as relates to the 
fees for the witnesses introduced by the plaintiff on the hearing 
of the petition ; but it is insisted that the plaintiff should not be 
allowed to tax his travel and atteridance against the petitioners, 
during the pendency of the petition, inasmuch as he has receiv- 
ed the proper allowance for those items, in his taxation of costs 
against the defendant in the principal action. And it seems to 
us, that the plaintiff should not tax his travel and attendance, 
both in the principal suit, and also in the petition for a dissolu- 
tion of the attachment. If the suit, in which the attachment 
was made, had been ended by default of the defendant, and no 
further attendance had been requisite on the part of the plain- 
tiff, in the prosecution of it, in reference to the original parties. 
to it, it would seem reasonable, in such case, that no cost should 
be taxed against the defendant, after the default, but that all sub- 
sequent cost, that accrued in defending against the petition to 
vacate the attachment, should be taxed in favor of the plaintiff, 
if he is the prevailing party on that issue, against the petitioning 
creditor. But where the action is not defaulted, so long as the 
same is kept open by the defendant, the plaintiff is entitled to 
tax his travel and attendance, in the action against the defend- 
ant ; and in such case he is not authorized to tax the same travel 
and attendance, a second time, against a subsequent attaching 
creditor who has failed to sustain his petition to vacate the at- 
tachment. ‘This rule will, we think, do justice to all parties, 
and may be properly adopted in such cases. 

Tt appearing that in the present case, although a default was 
at one period entered upon the docket, it was, on motion of the 
defendant, subsequently taken off, and the case brought by the 
defendant, by appeal, to this court, and here continued open un- 
til after the final disposition of the question raised on the petition 
of the subsequent attaching creditor, the costs for travel and at- 
tendance were properly taxed against the principal defendant ; 
and having been thus taxed and paid by him, they should not be 
again recovered against the subsequent attaching creditor. 
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The plaintiff further contends that he should be allowed to 
recover of the subsequent attaching creditors the amount of his 
expenditures for counsel fees, in defending the petition filed by 
them. ‘This, we think, cannot be allowed. It cannot be allow- 
ed under the authority to award costs, as the term ‘‘ costs,” 
used in the statute, undoubtedly-means taxable costs as ordinari- 
ly taxed; which, under our system, excludes all charges for 
counsel fees, except in the cases where specially given by stat- 
ute ; as in the case of one adjudged a trustee in the process of 
attachment of goods and effects in the hands of another, where 
counsel fees may, in the discretion of the court, be allowed. 
Nor can counsel fees be properly awarded as ‘‘ damages,”’ un- 
der the provisions of the statute. ‘The damages contemplated 
by the statute were of a different nature from the ordinary ex- 
penditures incident to a trial at law. ‘The expenditure for coun- 
sel fees is an item, that is ordinarily to be borne by the suitor, 
except so far as it may be remunerated by the taxable costs for 
the travel and attendance of the party, and the allowance of an 
attorney’s fee. ‘The claim of the plaintiff for reimbursement for 
expenditure for counsel fees is therefore inadmissible. 

The further claim of the plaintiff is for an allowance for the 
‘amount of interest which accrued on the demand sued, from the 
time of filing the petition to the final disposition of the action. 
The amount of property attached in the suit was amply sufficient 
to have satisfied the debt and all interest accumulating during the 
pendency of the action ; and in such cases, it would ordinarily be 
most equitable that the accumulating interest should be a charge 
on the defendant, and make a part of the judgment entered up 
against him. But without deciding any general principle appli- 
cable to other circumstances, it seems to us very clear, that in 
the present case, the accumulating interest should be a charge 
solely on the debtor ; inasmuch as he appeared in the suit, and 
upon his appearance, and the pleadings filed by him, the case was 
brought by appeal to this court. But for his appearance and the 
plea filed by him, this case would not have been removed from 
the court of common pleas. The defendant having appeared, 
and caused the default, which was originally entered, to be taken 
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off, and the case to be brought by appeal to this court, it seems 
to us that the accumulating interest should not be allowed against 
the petitioners, but if recoverable at all, should be so as against 
the debtor. 

But it is said by the plaintiff, that he was unable to take his 
judgment for the accumulating interest, because the ad damnum 
in his writ was not large enough to include his debt and the ad- 
ditional interest that accrued after the filing of the petition. We 
do not think that this circumstance should charge the loss upon the 
petitioners, under the circumstances that have been already men- 
tioned. ‘The action was in fact, for the most part, delayed by 
the appearance and pleading of the defendant. Having been 
thus delayed, and the interest being properly chargeable to the 
debtor, if by reason of the smallness of the damages demanded 
in the writ of the plaintiff, he was unable to include in his judg- 
ment the interest accruing pending his action, it is a loss which 
ne must sustain. 

The result will therefore be, that the plaintiff will be entitled 
to recover of the subsequent attaching creditors, who filed the 
petition to vacate the attachment, the costs of witnesses’ fees on 
the petition, and to this, we think, may properly be added the 
usual allowance for an attorney’s fee. 


WILLIAM JOHNSON vs. WILLIAM JORDAN. 


Where the owner of two adjoining messuages and lots of Jand, one of which ne occu 
pies and the other of which he leases, constructs a drain, from the messuage which 
he leases, through the land which he occupies, into a common sewer, and permits his 
tenants to use it for ten years and more, and then sells both messuages and lots, on the 
same day, to different purchasers, and in his deed to the purchaser of the messuage 
and lot which he formerly leased, does not mention the drain ; such purchaser acquires 
no right, by the deed, to the use of the drain through the other lot of land, if he, by 
reasonable labor and expense, can make a drain without going through that land. 


Trespass for breaking and entering the plaintiff’s close, sub- 
verting his soil, &c. The parties agreed the following facts : 

The plaintiff and defendant, at the time of the alleged tres- 
pass, severally owned in fee a messuage and land, adjoining each 
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to the other, and fronting on ‘l'emple Street in Boston. In 
1804, both said messuages and lands were owned by William 
Breed, who occupied one of them himself, and laid an artificial 
drain or conduit through the same into Ridgway’s Lane ; which 
drain was used by said Breed, and also, by his permission, by 
the tenants to whom he leased the other messuage, for the pur- 
pose of leading off waste water from the buildings on his said lands, 
into a common sewer of the city, situated in said lane. Said 
- Breed died seized of said messuages, &c. in 1817, having de- 
vised the use thereof to his wife for life, and. the remainder to 
Peter O. Thacher in fee. After said Breed’s decease, his wid- 
ow took possession of said messuages, &c. and held the same, 
occupying one of them, and leasing the other, until her death, 
April 10th, 1825, when said Thacher took possession thereof, 
and continued seized until the 13th of May, 1825, on which 
day he divided the same into several lots ; the messuage of the 
defendant, in which a portion of the drain aforesaid was situated, 
being one, and the messuage of the plaintiff, in which another 
portion of said drain was situated, being the other ; and on said 
day sold each of said lots at public auction. The messuage of 
the defendant was purchased, at said sale, by Enoch Kendall, 
and the messuage of the plaintiff by John P. Thorndike, as ap- 
pears by said Thacher’s deeds conveying the same, which are to 
be taken as part of this case. In November, 1825, said Thorn- 
dike conveyed his messuage to the plaintiff, and in July, 1826, 
said Kendall’s executor conveyed his said messuage to the de- 
fendant. 

After the said conveyances by Thacher, the waste water from 
the defendant’s messuage ran in said drain through the plaintiff’s 
land, into the common sewer, until May Ist, 1835. On that day, 
the plaintiff intentionally stopped up that part of the drain leading 
from the defendant’s messuage, which was on the plaintiff’s land ; 
and in June following, as alleged in the plaintiff’s declaration, 
the defendant entered on the plaintiff’s land and opened the 
drain and removed the obstruction, doing no damage except such 
as was necessary to accomplish said act, and then closed the 
drain and restored the soil to its former condition. 
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The parties also agreed, that any further evidence, legally ad- 
missible, might be introduced by either party, and that the jury 
should find, under the direction of the court, whether the de- 
fendant was or was not guilty, and if guilty, assess damages ; 
and that either party might except to the ruling of the judge be- 
fore whom the case should be tried, upon the foregoing facts 
agreed, and upon the further evidence that should be introduced. 

The deed from Thacher to Kendall was of a lot of land, 
without mention of the drain, or of privileges and appurtenances. 
It was stated in said deed that Thorndike had the right to have 
a gutter on the side of the stable adjoining the lot conveyed to 
Kendall ; and the deed was on condition that Kendall and his 
assigns should never open any windows or light on the side of 
any building that might be erected on the premises next to the 
mansion house sold to Thorndike. 

At the trial before Wilde, J. the foregoing statement of facts, 
with the papers therein referred to, were submitted to the court 
and jury. ‘The defendant was also permitted to introduce evi- 
dence to prove that at the time of the aforesaid deeds of convey- 
ance, made by Thacher, no drain could be made, with reasona- 
ble labor and expense, to carry off the waste water from the sink 
in the defendant’s messuage, in any other direction than through 
said land of the plaintiff, and therefore that said drain was a 
drain of necessity. 

The plaintiff was then permitted to introduce evidence to 
prove, that at the time aforesaid, and ever since, a drain could 
conveniently have been made, with reasonable labor and ex- 
pense, from said sink, without going through the plaintiff’s land 
as aforesaid. 

The judge instructed the jury, that upon the facts agreed, if 
they were satisfied, from the other evidence introduced by the 
parties, that with reasonable labor and expense, a drain could be 
conveniently made, without going through the plaintiff’s land, 
they should return a verdict for the plaintiff. ‘To this instruction 
the defendant excepted. 

A verdict was returned for the plaintiff. J ideunad to be ren- 
dered thereon, if the instruction of the judge was correct; oth- 
erwise, the verdict to be set aside, and a new trial granted. 
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This case was argued at March term, 1840. 

B. R. Curtis, for the defendant. If the defendant is entitled 
to the easement in question, his act, complained of in the plain- 
tiff’s declaration, was not a trespass. Colburn v. Richards, 13 
Mass. 420. 

The easement was in existence and use, and legally appurte- 
nant, and necessary to the use of the messuage, when ‘Thacher 
conveyed to Kendall, and therefore passed without express 
words of grant. Leonard vy. White, 7 Mass. 8. 3 Kent Com. 
(3d ed.) 420. Nicholas v. Chamberlain, Cro. Jac. 121. Com. 
Dig. Grant, E. 9. Bac. Ab. Grants, I. 4. Hazard v. Robin- 
son, 3 Mason, 278, and cases there cited. U. States v. Apple- 
ton, 1 Sumner, 492. Story v. Odin, 12 Mass. 157. New 
Ipswich Factory v. Batchelder, 3 N. Hamp. 190. Kent v. 
White, 10 Pick. 138. The principle of these cases applies, it 
is submitted, as well where a grantor sells two lots at the same 
time, to different grantees, as where he sells a single lot 
Swansborough v. Coventry, 9 Bing. 305. Compton v. Rich 
ards, 1 Price, 27. 

The use of the drain, in this case, was necessary to the en- 
joyment of the defendant’s messuage. The City Ordinances, 
_ p- 176, require that every house shall have a drain under 
ground. A distinction is to be taken between an easement that 
is merely convenient, and easements that are necessary. The 
latter pass by a grant of the principal thing. ‘This distinction re- 
conciles the apparently conflicting decisions. See Robbins v. 
Barnes, Hob. 131. 1 Bos. & Pul. 374, note. Woolrych on 
Ways, 71. Grant v. Chase, 17 Mass. 443. 

There is also a distinction between what is naturally incident, 
and what is artificially incident to the thing granted. Use of a 
drain is natural, though the construction, in this case, was artifi- 
cial ; as the use of light is natural, though its passage through 
windows Is artificial. 

Whether the easement passed by Thacher’s deed, as parcel 
of the thing granted, is to be settled by parol evidence as to the 
state of the premises when the grant was made. Contempora- 
neous construction and subsequent use show that this drain was 
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regarded as appurtenant. ‘There was a use of it for ten years, 
by the defendant, without any interruption. See Fowle v. Bige- 
low, 10 Mass. 379. Choate v. Burnham, 7 Pick. 278. Ha- 
ven v. Brown, 7 Greenl. 421. 1 Sumner, 503, per Story, J. 

Blar & E. D. Sohier, for the plaintiff. The deed from 
Thacher to Kendall, under which the defendant claims, is not a 
conveyance of a messuage, but of a lot of land by metes and 
bounds; and as it was simultaneous with the deed to Thorndike, 
it was in the nature of a partition. No mention is made of the 
drain, in the former deed, nor are the usual terms ‘‘ privileges 
and appurtenances”’ found in it. Yet the matter of easements 
was in the minds of the parties; for provision is made respect- 
ing lights, and a gutter on the side of the stable. 

Nothing passes by a deed of land with metes and bounds, 
except what exists at the time, is necessary to the enjoyment of 
the iand conveyed, and is a natural incident thereof. Gaetty v. 
Bethune, 14 Mass. 49. Grant v. Chase, 17 Mass. 443. Man- 
ning v. Smith, 6 Connect. 289. Whalley v. Thompson, 1 
Bos. & Pul. 371. Tbe jury have found that the drain in ques- 
tion was not a drain of necessity. 

An easement of this kind is a freehold, and can be created 
only by deed, or by long adverse, peaceable, and uninterrupted 
use, which furnishes a presumption of a grant. Hewlins yv. 
Shippam, 7 Dowl. & Ryl. 783. 8S. C. 5 Barn. & Cres. 221. 
Shury v. Piggot, 3 Bulst. 339. 

Curtis, in reply. In the case in 6 Connect. 289, the case in 
Cro. Jac. 121, was not noticed, and the decision proceeded on 
a notion now repudiated, that privileges and appurtenances will 
not pass unless they are mentioned in the premises instead of the 
habendum of the deed. ‘That decision is contrary to the law as 
held in England, in this Commonwealth, and in New Hampshire. 

Suaw,C.J. In an action of trespass quare clausum fregit, 
the defendant justifies under a claim of right to enter, and open 
and cleanse a drain, running from his own house into and through 
the defendant’s premises, to a sewer in Ridgway’s Lane. If he 
has such a right, it is a good justification ; it being admitted that 
he entered for that purpose, and did no damage beyond what was 
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necessary to accomplish it. But the plaintiff contends that the 
defendant had no right to continue the drain through his premi- 
ses; and this is the question for the consideration of the court. 
It is very clear that whilst both estates were held by the same 
owner, he had a right to carry his drain as he pleased, through 
any part of his own grounds; and so long as both tenements 
were owned and occupied by the same person, no easement was 
created, or began to be created, in favor of one, and operating as 
a service or burden upon the other. So long, therefore, as such 
unity of title and of possession subsists, no right of easement is 
annexed to one tenement, or charged on another ; and it is quite 


immaterial how long the drain has subsisted during such owner- 


ship. 

If such an owner will convey one of the tenements and retain 
the other, he may grant the right of drain, or not, to pass with 
the estate conveyed, or may reserve such a right over the estate 
conveyed, for the benefit of the one retained, as he pleases. It 
is matter of contract, and must depend entirely upon the con- 
struction of the conveyance. Supposing this to be clear, the 
question recurs, what construction will the law put upon a con- 


_ veyance, where the intention of the parties in this respect is not 


expressed in terms. 

In the first place, it is proper to distinguish an artificial gutter 
of this description, made for the purpose of draining, from a 
natural watercourse, the rights of parties to which depend upon 
a different principle. Every person, through whose land a nat- 
ural watercourse runs, has a right, publict juris, to the benefit 
of it, as it passes through his land, to all the useful purposes to 
which it may be applied ; and no proprietor of land, on the saine 
watercourse, either above or below, has a right unreasonably to 
divert it from flowing into his premises, or obstruct it in passing 
from them, or to corrupt or destroy it. It is inseparably an- 
nexed to the soil, and passes with it, not as an easement, nor as 
an appurtenance, but as parcel. Use does not create it; and 
disuse cannot destroy or suspend it. Unity of possession and 
title in such land with the lands. above it or below it does not 
extinguish or suspend it. 
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This case is also to be entirely distinguished from one where- 
in the declivity of the land and the relative position of the tene- 
ments are such, that a drain cannot be formed for the benefit of 
one, without passing through the other. Such a case might 
stand upon a different ground. But in the present case, it was 
found by the jury, that a drain could be conveniently made, with 
reasonable labor and expense, from the defendant’s house, with- 
out going through the plaintiff’s land. 

There are some general and well settled rules of construction 
of conveyances, which tend in some degree to settle the ques- 
tion. ‘The language of the deed is the language of the grantor ; 
he selects the terms, and it being supposed that he will insert 
all that has been agreed upon beneficial to himself, and will 
be less careful to state fully all which is beneficial to the 
grantee, the language is to be construed most strongly against 
the grantor. 

Another well settled rule of construction is, that a grant of 
any principal thing shall be taken to carry with it all which is 
necessary to the beneficial enjoyment of the thing granted, and 
which it is in the power of the grantor to convey. When there- 
fore a party has erected a mill on his own land, and cut an arti- 
ficial canal for a raceway, through his own land, and then sells 
the mill, without the land through which such artificial raceway 
passes, the right to use such raceway through the grantor’s land 
shall pass as a privilege annexed de facto to the mill, and neces- 
sary to its beneficial use. New Ipswich Factory v. Batchelder, 
3 N. Hamp. 190. 

Under these rules, it might perhaps be held, that ie a man, 
owning two tenements, has built a house on one, and annexed 
thereto a drain, passing through the other, if he sell and convey 
the house with the appurtenances, such a drain may be construed 
to be de facto annexed as an appurtenance, and pass with it ; 
and because such construction would be most beneficial to the 
grantee : Whereas, if he were to sell and convey the lower ten- 
ement, still owning the upper, it might reasonably be considered 
that as the right of drainage was not reserved in terms, when it , 
naturally would be, if so intended, it could not be claimed by 
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the grantor. ‘The grantee of the lower tenement, taking the 
language of the deed most strongly in his own favor and against 
the grantor, might reasonably claim to hold his granted estate 
free of the incumbrance. Leonard v. White, 7 Mass. 8. Grant 
v. Chase, 17 Mass. 443. 

But neither of these rules will apply to the present case, be- 
cause it appears by the deeds themselves, as well as by the 
other evidence in the case, that the two conveyances from the 
owner of the whole, under which the parties claim, were simul- 
taneous. It is therefore much more like a partition between 
tenants in common, where each party takes his estate with the 
rights, privileges, and incidents inherently attached to it, than 
like the case of grantor and grantee, where the grantor conveys 
a part of his land, by metes and bounds, and retains another part 
to his own use, and where the question is, upon the terms of the 
deed, whether an easement for drainage has been granted with 
the estate conveyed over that retained, or reserved over that 
conveyed, for the benefit of that retained. 

In the present case, the estates were both owned and occu- 
pied by Mr. Thacher until the sale made to Mr. Thorndike and 
Mr. Kendall, under whom the plaintiff and defendant respec- 
tively derive title. Both of these deeds bear date the same day. 
Each refers to the estate described, as this day sold to the other. 
Both deeds must be taken and construed together. In the deed 
to Thorndike, an-easement for a gutter was created; and in the 
deed to Kendall, the same is charged as a perpetual servitude, 
in favor of ‘Thorndike and his heirs. The conveyance to Ken- 
dall was made upon an onerous condition never to open windows 
in any building to be erected on the premises, on the side next 
to the dwellinghouse conveyed to Thorndike; a condition mani- 
festly designed for the benefit of the estate conveyed to the latter ; 
and in the deed to Thorndike, this restriction upon the estate 
conveyed to Kendall is recited ; intended, no doubt, to show that 
the estate to Thorndike and his assigns, was thereby enhanced 
in value. ‘The well known maxim of construction, and a very 
sound one is, expressio unius exclusio est alterius. Here was 
a division of these two tenements intimately connected with each 
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other, with detailed provisions in respect of the rights which 
each should have in the other, and the duties to which each 
should be subject in favor of the other. If it was intended that 
one should have a perpetual right of drainage through the other, 
with a right of entry at all times to repair and relay such drain, 
especially where it is found not to be necessary to the enjoyment 
of the estate granted, it seems reasonable to suppose that it 
would have been expressed. As no such right was expressed, 


we are of opinion that it was not intended to be granted; and as 


it was not necessary to the enjoyment of the estate, and had not 
been de facto annexed, so as to pass by general words as parcel 
of the estate, it did not pass to the defendant’s grantor by force 
of the deed. As about ten years only elapsed after these con- 
veyances, and the consequent division of the two tenements be- 
tween different proprietors, before the grievance complained of, 
it is very clear that the defendant derived no right to the ease- 
ment by actual use and enjoyment. Such a right in the estate 
of another can be created by actual use, only when such use has 
been adverse, peaceable, and uninterrupted, and continued for a 
period of twenty years. 
Judgment on the verdict for the plaintiff. 


SS — a a he 
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Saran Gripes vs. Ropert Marsu. 


A testatrix devised her estate to A. in trust to receive the rents and profits thereof, and 
to divide the same among her children, &c. and authorized A. to associate with him, 
in the execution of the trust, such person as he might deem fit, or if A. should desire 
to be wholly discharged from the trust, that he might substitute a trustee in his stead: 
The testatrix also empowered and desired the trustee or trustees to relinquish the 
trust, if her children should in writing request it, and authorized the judge of probate, 
in such case, to appoint a trustee or trustees to execute the trust. In a subsequent 
clause of the will, the testatrix conferred on A., and any other trustee or trustees he 
might appoint, full power to sell and convey the real estate devised to A. in trust, 
when the major part of her children should recommend and advise the same: A, 
died without having made any conveyance, or nominating any associate or successor 
in said trust, and the judge of probate appointed B. trustee under the will. 

Held, that the power of sale created by the will, was coupled with a trust which re- 
quired the execution of the power for the benefit of the children of the testatrix ; and 
that B. had the same authority to sell and convey the estate of the testatrix, which 
was conferred by the will on A. and his nominee, and that a deed of part of the es- 
tate, executed by B. and by all the children of the testatrix, passed a valid title. 


ASSUMPSIT on a special written agreement of the defendant 
to pay to the plaintiff $ 1652-52, on her delivering to him a deed 
with warranty, &c. within fifteen days from June 30th, 1840, of 
a parcel of land in Boston, provided the plaintiff should, at 
the time of the delivery of such deed, have a good and valid 
title to said land. The declaration alleged, and it was admitted 
by the defendant, that the plaintiff, on the 10th of July, 1840, 
tendered to the defendant her deed of the land, containing the 
covenants stipulated for in the agreement, but that the defendant 
refused to accept the same and to pay the plaintiff the said sum. 
It was also averred in the declaration, that the plaintiff, at the 
time of tendering her deed, as aforesaid, had a good and valid 
title to said land. Defence, that the plaintiff had not such title. 

The case was submitted to the court on the will of Mary 
Gibbs, deceased, which was approved and allowed by the judge 
of probate for this county ; the proceedings of said judge of pro- 
bate ; and other documents hereinafter referred to; from which 
it appeared that the plaintiff derived her title to the land, de- 
scribed in the deed which she tendered to the defendant, from 
Ebenezer Francis, who was appointed by said judge of probate 
a trustee under said will. 


244 SUFFOLK AND NANTUCKET. 


Gibbs v. Marsh. 


The said Mary Gibbs, by her last will, devised certain real 
estate, of which the land in question is a part, to her brother, 
‘Walter Channing, (in whom she expressed her full and entire 
confidence,) his heirs and assigns, in trust to receive the rents 
and profits during the lives of her four children therein named, 
and to the issue of such as should die before the expiration of 
the trust; and, on the death of the surviving child, to convey 
the same, and all the interest and estate given to the trustees, to 
her grandchildren then living, and to the issue of such grand- 
children as should have deceased ; with a declaration subjoined, 
that all the real estate, after the death of the longest liver of said 
children, should remain to the grandchildren and the children of 
any deceased grandchild, in fee simple. 

The eleventh and thirteenth clauses of the will were as follows : 

11th. ‘‘ And if my brother Walter, from any cause whatever, 
shall wish to be acquit and discharged from this trust, or if he 
shall be desirous of having some other person or persons joined 
and associated with him in this trust, I do hereby fully authorize 
and empower him to substitute and appoint in his stead and 
place, or as an associate trustee to act with him, as he shall 
think necessary or most expedient, any one or more persons 
that he alone or he and my executors shall think fit and well 
qualified to execute said trust, and thereupon to convey, assign, 
and transfer the whole real and personal estate, of every descrip- 
tion, which he shall hold in trust under this will, to such person 
or persons, either to hold to him or them and their heirs, in his 
said Walter’s place and stead, or to hold jointly and together 
with him; and in either case, upon the same special trusts, and 
for the same uses, and subject to the same limitations as are 
expressed in this will, and as the said Walter held the same 
under and by virtue of this will. And further, in case my said 
children shall in writing request him said Walter, or any trustee 
or trustees he may appoint, to relinquish the trust, then I hereby 
authorize and request him and such other trustee or trustees, to 
relinquish said trust accordingly ; and I do, in that case, author- 
ize the judge of probate for the county where this will shall be 
proved, to appoint such trustee or trustees as he shall deem fit 
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and suitable to execute said trust, in his or their place or stead ; 
and in case said trustees, or either of them, shall refuse to resign 
the trust, upon such request by my said children, I hereby 
authorize and empower the judge of probate to remove him or 
them from the office of trustee, and to appoint other fit and suit- 
able persons in their stead. And [I further authorize, direct, 
ind require the trustee and trustees under this will, who shall 
resign this trust at the request of my children, or be removed by 
the judge of probate, to assign and transfer to the person or per- 
sons who shall be appointed trustees by the judge of probate, all 
the estate, real and personal, which the trustee or trustees so re- 
signing or removed then hold under this will, to be held to and 
by the new trustees so appointed, and the survivor of them and 
his heirs, upon the trusts, and for the uses, and subject to the 
limitations expressed and contained in this will, and no other. 
And to prevent a failure of trustees to execute this will, I au- 
thorize and request the judge of probate for the county where it 
shall be proved, to appoint such trustee or trustees to execute 
the trust herein contained and created, as the trustee herein 
named and my executors shall recommend; and on failure of 
such recommendation, such trustees as said judge shall deem 


‘fit and suitable.” 


13th. ‘*I hereby give, devise, and grant to the said Walter, 
and any other trustee or trustees he may appoint pursuant to the 
power herein given him, full power and authority to sell and 
convey any part or parcel of the real estate devised to him in 
trust as aforesaid, except my two farms situate easterly of East- 
on’s Beach, in Middletown in the State of Rhode Island, and 
my farm situated westwardly of Easton’s Beach and Pond, in 
Newport in said Rhode Island, to hold to the purchaser in fee 
simple, discharged of said trust; or to exchange the same for 
other real estate; when the major part of my children shall 
recommend and advise the same ; and to invest the proceeds in 
other real estate, or in personal estate, as my children shall di- 
rect and advise ; and in default of such direction and advice, as 
the said trustee or trustees shall think most for their interest ; to 
be taken and held upon the same trusts, and for the same uses, 
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and subject to the same limitations, as the estate sold or ex- 
changed was holden by said trustee or trustees.” 

The said Walter Channing died without having made any 
conveyance, and without nominating a successor. Ebenezer 
Francis was thereupon appointed as trustee, by the judge of 
probate, under said will, and gave bond, in the year 1828. He 
joined with all the children of the testatrix in conveying the land 
in question in this action, to Henry Andrews—the said children 
joining in the deed to express their assent to the conveyance, 
and to release any right they had therein—the warranty being 
against themselves only. Said Andrews afterwards conveyed 
the same land to the plaintiff. 

Plaintiff to become nonsuit, if in the opinion of the court she 
had not a perfect title to said land, by reason of the matters 
aforesaid ; otherwise, judgment to be rendered for the plaintiff 
for an agreed amount of damages. 

The case was argued in writing. 

Dexter §& G. W. Phillips, for the plaintiff. The question 1s, 
whether the power of sale and exchange contained in the 13th 
clause of the will is confined to the trustee appointed by the tes- 
tatrix, and the trustee whom he was authorized to appoint, or 
whether it might as well be executed by the trustee appointed 
by the judge of probate. This is a question of intention, and 
the intention is to be deduced from the whole instrument. 

The 11th clause of the will, in order ‘‘to prevent a failure of 
trustees to execute this will,’’ empowers the judge of probate to 
appoint trustees ‘‘to execute the trust herein contained.” If 
the power to sell be a trust, it is included in the words ‘trust 
herein contained.” ‘‘ Herein’? means in the whole will. The 
mere collocation of the several trusts is immaterial, if the general 
words of substitution are sufficient to include those that follow as 
well as those that precede them. ‘‘ Herein contained and cre- 
ated’’ means hereinbefore and hereinafter—all the trusts in the 
instrument. 

The power of sale, in this case, is a trust ; it is for the benefit 
of the children, and can be exercised only at their request. 
‘There is a very essential d‘iference,”? says Lord Wilmot, 
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‘‘ between powers and trusts. Powers are never imperative ; 
they leave the act to be done at the will of the party to whom 
they are given. ‘T'rusts are always imperative, and are ob- 
ligatory upon the conscience of the party intrusted.” Altor- 
ney General v. Downing, Wilmot, 23. Sugden on Powers, 
(1st Aimer. ed.) 392, 393, and cases there cited. 2 Chance on 
Powers, 555. Lewin on Trusts, 422. Richardson v. Morey, 
18 Pick. 181. A party, whose consent is necessary to the ex- 
ecution of a power, may be considered, for many purposes, the 
‘donee of the power; and the death of such party determines 
the power. 1 Chance on Powers, 264, 265. Hamond v. 
Jethro, 2 Brownl. 97. 

A power implies confidence and refers to the discretion of the 
party to whom it is given. ‘The sale, in’ the case at bar, was 
not intrusted to the discretion of the trustees, but to that of the 
children, or the major part of them, who were the real donees 
of the power. ‘The testatrix used no words indicative of per- 
sonal confidence, or discretionary power, in any of the trustees, 
so far as respects the sale or exchange of real estate. The ex- 
pression of confidence in her brother, Walter Channing, in one 
of the clauses of the will, is merely a statement of her reason 
_ for excusing him from giving a bond, &c. This confidence is 
not extended to his nominee. 

The power was given to the parties as trustees ; and there ts a 
distinction between an authority given to executors or trustees 
virtute offictt, and to parties by name. See Sharp v. Sharp, 
2 Barn. & Ald. 405. Zebach v. Smith, 3 Binn. 73. Where 
authority to sell is given to executors virtute offictt, without 
naming them, and only one undertakes the execution of the will, 
he may well execute the power. See Jackson v. Ferris, 15 
Johns. 348. Nelson v. Carrington, 4 Munf. 332. Digges v. 
Jarman, 4 Har. & McHen. 485. But where power was given 
to executors to sell or exchange real estate, as they might judge 
necessary for the advantage of the estate, it was held that the 
single executor who qualified could not sell without the concur- 
tence of the other executors. Woolridge v. Watkins, 3 Bibb, 349. 

The sale, in this case, was made while St. 1817, c. 190, was 
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in force, the 40th section of which authorizes judges of probate 
to appoint a trustee under a will, when a trustee appointed by a 
testator shall die, or shall decline the trust, and where no pro- 
vision is made for perpetuating the trust; and provides that the 
estate given in trust shall vest in the trustee so appointed, in like 
manner, to all intents and purposes, as the same vested in the 
original trustee under the will. 

Aylwin & Paine, for the defendant. The St. of 1817, 
c. 190, limits the power of judges of probate to appomt trustees 
to cases in which no provision is made in wills for perpetuating 
trusts created by them. In the case at bar, the testatrix pro 
vided in her will for a succession of trustees to perpetuate the 
trusts therein created ; and the ultimate authority, given to the 
judge of probate to nominate a trustee, is personal only — con- 
ferred on the individual who might hold the office in the county 
where the will should be proved. ‘This is, therefore, not a case 
within the statute. ‘The testatrix did not provide that the trust 
estate should vest in the nominee of the judge of probate ; but 
she expressly directed that the property should be conveyed to 
the new trustee by the trustee who might resign or be removed. 
If the judge of probate had refused to appoint a trustee, the 
statute would not have applied to the case, any more than if 
the trust had been created by deed. See Hildreth v. Eliot, 
8 Pick. 293. 

But if the present case was within the statute, it is not admit- 
ted that the statute confers on the nominee of the judge all the 
powers conferred by the will on the trustee therein named ; 
especially powers confided to the latter on grounds of personal 
confidence. ‘T'o hold this would be to abridge the authority 
which every owner of property has to select individuals to man- 
age it, and to transfer it to strangers or persons unknown to him. 
It is submitted, that the statute leaves confidential directions and 
limited powers to be governed by the general principles of law. 

The power of sale contained in the will was a naked authori- 
ty, and rested on personal confidence, unconnected with the 
general trusts declared in that instrument. It was given to 
Walter Channing and any other trustee he might appomt. The 
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principal purpose of the testatrix was to place her property in 
the hands of trustees, to be managed during the lives of her 
children, and to provide for the distribution of the come equal- 
ly among them, and on the death of the longest liver, that tke 
whole should be transmitted to her grandchildren and their rep- 
resentatives. Whether the power of sale should be exercised 
at all was left to the discretion of W. Channing or his nominee. 
The only restriction on the trustee was, that the power should 
not be exercised without the advice of a majority of her chil- 
dren. ‘The judgment of the trustee upon its expediency was 
unrestrained. 

The clause in the will, which creates this power of sale, gives 
the trustee no estate in the land, and none need be implied for 
the due execution of the power. It could be as well exercised 
without any interest in the land, as if directly coupled with an 
interest therein. Nor is there any thing imperative in the power, 
so as to make it a trust. Braman v. Stiles, 2 Pick. 465. 
Sharpsteen v. Tillou, 3 Cow. 660. 

The will shows that the testatrix reposed full confidence in 
her brother, W. Channing, not only in his management of the 
estate, but in his selection of a successor. Beyond this, she 
extended no confidence ; for she, by distinct and precise words, 
limited the power of sale to her brother and the person or per- 
sons he might nominate. Mo. 61, pl. 172. Cole v. Wade, 
16 Ves. 45. In regard to the execution of the general trusts, 
she provided against any failure in the execution of them. Not 
so in regard to the power of sale. If this power was not per- 
sonal, the different provisions in the will are wholly insignificant. 

The defendant submits, therefore, that the power of sale was 
extinguished by the death of Walter Channing. The non- 
execution of, the power defeated it at law, and, as it was not 
blended with the trusts, equity cannot interfere ; so that there 
is no mode in which the title offered to the defendant can be 
perfected. Co. Lit. 113a, and Hargrave’s note (2). Conklin 
v. Egerton, 21 Wend. 430. Coventry v. Coventry, 2 P. W. 
227. Tollet v. Tollet, 2 P. W. 490. Larned v. Bridge, 
17 Pick. 339. 
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In Richardson v. Morey, 18 Pick. 181, the power given was 
necessary to the execution of the trusts, in making an equal 
distribution at the different periods pointed out by the testator. 
So of Osgood v. Franklin, 2 Johns. Ch. 1. 14 Johns. 527. 

Wixpe, J. This is an action of assumpsit for the alleged 
breach of a contract for the purchase of a lot of land, formerly 
belonging to the estate of Mrs. Mary Gibbs, deceased. Before 
the commencement of the action, the plaintiff tendered to the 
defendant a deed of conveyance of the premises, which he de- 
clined to accept, on the ground that the plaintiff had not a good 
and valid title to the premises. The title of Mrs. Gibbs is not 
questioned ; but the defendant’s counsel deny that the plaintiff 
has derived any title to the premises from Mrs. Gibbs. And 
this question depends on the construction to be given to her last 
will and testament. By this will, the testatrix devised the whole 
of her real estate, and a portion of her personal estate, to her 
brother Walter Channing, his heirs and assigns, in trust to man- 
age the same, and to pay the rents and profits to her children, or 
the issue of any deceased child, until the decease of all her chil- 
aren ; and upon the decease of the longest liver, then to convey 
and distribute the whole estate to and among her grandchildren 
and their representatives. By the lith section, the said trustee 
is authorized to appoint a substitute or an associate in his said 
trust ; and it is directed that said Walter Channing, and any 
trustee he may appoint, shall resign or be removed upon the ap- 
plication, in writing, of the children therefor. And ‘‘ to prevent 
a failure of trustees, to execute this will,” the judge of probate 
is authorized and requested to appoint such trustee or trustees to 
execute the trust in said will contained and created, as the said 
Walter Channing and the executors should recommend ; ‘‘ and 
on failure of such recommendation, such trustees as the undee 
shall deem fit and suitable.” 

By the 13th section, full power and authority are given to the 
said Walter Channing, and any other trustee he may appoint, to 
sell and convey any part or parcel cf the real estate devised to 
him in trust, except two farms in Rhode Island, ‘‘ to hold to the 
purchaser in fee simple, discharged of said trust ; or to ex- 
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change the same for other real estate, when the major part of 
her children should recommend and advise the same.” 

It is admitted that by the 13th section, if not considered in 
connexion with other parts of the will, the power of sale is not 
given to the trustee appointed by the judge of probate, by whose 
conveyance the plaintiff derives her title, if she has any, from 
Mary Gibbs. But the question is, whether this power is not 
devolved upon such trustee by force of the 11th section, which 
authorizes the judge of probate to appoint a trusteee, ‘‘ to pre 
vent a failure of trustees to execute the will.” 

It has been argued by the defendant’s counsel, that the power 
of sale is a naked, independent power, and in no way connected 
with the general trusts declared in the will; and that the testa- 
trix, having special confidence in her brother and his nominee, 
intentionally limited the power of sale to them. 

That the testatrix had great confidence in her brother, 
cannot be doubted ; but not particularly in reference to the 
power of sale. She expresses this confidence as the reason for 
exempting him from the necessity of giving bond, and from any 
responsibility except for wilful default. But no such confidence 
is expressed in any trustee whom he might appoint. Nor can 
she be presumed to have had any special confidence in any per- 
son or persons unknown to her. She had the confidence, no 
doubt, that if her brother appointed a trustee, he would appoint 
a suitable person ; but there is no reason to doubt that she re- 
posed a like confidence in the judge of probate. 

The principal question however is, whether the power of sale 
is a mere naked power, or whether it is not coupled with a trust. 
A naked power, as it is correctly stated by Sugden, in his 
Treatise on Powers, c. v1, § 3, is left to the free will and elec- 
tion of the party to execute it or not, for which reason equity 
wil! not say he shall execute it. But trusts are always impera- 
tive. Sometimes trusts and powers are blended. A man may 
be invested with a trust to be effected by the execution of a 
power, and if he refuse to execute it, equity, on the general rule 
that the trust is in the land, will carry the trust into execution ; 
as in the case where a power is given by a will to trustees, to 
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sell an estate and apply the money upon trusts. These princi- 
ples and definitions are fully maintained by the cases cited by 
Sugden. 

The same principle as to powers blended with trusts is laid 
down by Lord Eldon, in Brown v. Higgs, 8 Ves. 574. ‘ If 
the power,’’ he says, ‘‘is a power which it is the duty of the 
party to execute, made his duty by the requisition of the will, 
put upon him as such by the testator, who has given him an in- 
terest extensive enough to enable him to discharge it or not ; the 
court adopts the principle as to trusts, and will not permit his 
negligence, accident, or other circumstance, to disappoint the 
interest of those for whose benefit he is called upon to execute 
its} 

According to these well established principles, we cannot en- 
tertain a doubt that the power of sale in question is a power 
coupled with a trust, which requires the execution of it for the 
benefit of the children of the testatrix. By the 13th section 
of the will, full power is given to the trustees named, to make 
sale of any part of the real estate, when the major part of the 
testatrix’s children should recommend and advise the same, and 
to invest the proceeds in other real estate, or in personal estate, 
as the said children should direct and advise.”’ 

We do not apprehend that the testatrix intended to tediala it 
optional with the trustees to sell or refuse to sell, on the request 
of the children. ‘They were the donees of the power, and it 
was to be executed for their benefit, and the proceeds of the 
sale were to be invested in real or personal estate, as they should 
direct. This construction of the 13th section is confirmed by 
the 11th section, which provides, that in case the children of 
the testatrix should in writing request him, the said Walter, or 
any trustee or trustees by him appointed, to relinquish the trust, 
then the testatrix requests him or them to relinquish the trust ac- 
cordingly. And in case said trustees or either of them should 
refuse to resign the trust, then the judge of probate is authorized 
to remove him or them from the office of trustee, and to appoint 
other fit and suitable persons in their stead. 

This provision is manifestly inconsistent with the discretion 
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supposed to be given to the trustees by the 13th section, to 
comply with, or to refuse to comply with, the request of the 
heirs to execute the power of sale. And besides, if the trustees 
had any such discretion, still the power was blended with a trust, 
and a court of equity would be authorized to compel thei to 
execute the power, in aid of and to effectuate the trust ; as 
was decided in Brown v. Higgs, 8 Ves. 574. 

It remains for us to decide the question, whether this power 
of sale has devolved on the trustee appointed by the judge of 
probate. 

By the 11th section of the will, the judge of probate was au- 
thorized to appoint a trustee, to prevent a failure of trustees to 
execute the will. The exigency for the exercise of this author- 
ity occurred on the death of the said Walter Channing, who died 
without nominating a successor, or having made any conveyance 
of the trust estate. And thereupon Ebenezer Francis was ap-: 
pointed a trustee, by the judge of probate, under the will. 

By this appointment, the trust estate vested in Mr. Francis, 
by implication, and by way of executory devise. By the will, 
an estate in fee simple is given to Walter Channing, in trust ; but 
it is manifest that the testatrix did not intend that the trust 
should descend to the heirs of Walter Channing, some of whom 
might be minors, or otherwise incapacitated to act in the dis- 
charge of the trusts. The trust estate therefore vested in 
Mr Francis, by necessary implication, so as to enable him to 
perform the trusts. Otherwise, he could not convey a title to 
the grandchildren, as by the will he is directed to do by the 8th 
and 9th sections, which provide that the said Walter Channing 
shall and do, by legal and proper deeds and instruments for the 
purpose, convey, assign, and transfer all the trust estate to the 
testatrix’s grandchildren: So that the suggestion of the defend- 
ant’s counsel, that the testatrix intended that the use should be 
executed in the grandchildren under the will, and without any 
conveyance from the trustee, cannot be maintained. 

We consider, therefore, that the whole trust property vested 
in Mr. Francis ; he was bound to execute the will, and to per- 
form all the trusts ; and as the power given by the 13th section 
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is coupled with a trust, it devolved on him, according to the au- 
thorities and principles already adverted to. ‘The power of sale 
was an important power, especially in respect to the unproduc- 
tive real estate ; and it is difficult to imagine any reason why it 
should not be executed by any trustee under the will, since the 
children alone had the power to direct the sale. We think, 
therefore, that the omission to allude in the 13th section to the 
trustee, to be appointed by the judge of probate, was an inad- 
vertent, and not an intentional omission. ‘The omission is im- 
material ; for the doubt it has raised is satisfactorily removed by 
reference to other clauses in the will. Some reliance has been 
placed on the collocation of these clauses, but we do not think 
that circumstance can affect the construction of them. 

Taking the whole will into consideration, we are well satisfied 
that the testatrix intended that the trustee to be appointed by the 
judge of probate should have the same powers to execute her 
will, as were given to her brother. He was appointed to exe- 
cute her will, that is, her whole will not before executed by 
her brother. If there were any legal difficulty in thus perpetu- 
ating the trusts, then by the St. of 1817, ¢. 190, § 40, the judge 
of probate was authorized to appoint a trustee ; in which case 
the statute provides, ‘‘ that the estate, so given in trust by such 
last will, shall vest in the trustee or trustees, so appointed by the 
said judges of probate, in like manner, to all intents and purposes, 
as the same vested in the original trustee or trustees, under such 
last will.”? But we are of opinion that the provision, made in 
the will for perpetuating the trusts, is a valid provision, and 
needs not the aid of the statute. And on the whole we think 
the plaintiff has a good and valid title to the premises, and is 
entitled to judgment. 
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James Biertow, Administrator vs. Wittiam Fo.icer. 


Where, after a suit is commenced by an administrator, the estate of his intestate is 
represented insolvent, the defendant may set off a note against the intestate which 
falls due pending the suit, though not due and payable when the action was com- 
menced. 

It seems that a debt of an insolvent intestate, solvendum in futuro, may in all cases bs 
set off in a suit brought by his administrator. 

Where a defendant, in a suit by the administrator of an estate represented insolvent, 
files in offset a claim larger than that on which he is sued, he is entitled to judgment 
for the balance, and need not present his claim to the commissioners of insolvency. 
The judgment is to be presented to the judge of probate and by him added to the 
claims allowed by the commissioners. 


Suaw, C. J. This action was brought by Lydia Gardner 
as administratrix of the estate of Paul Gardner, on a penal 
bond, dated June 12th, 1835, and conditioned for the perform- 
ance of an agreement. It appears that Paul Gardner had given 
the defendant a note for $ 2181-82, of even date with said bond, 
payable in three years, and to secure the same, had mortgaged 
to him, the defendant, a flock of sheep. ‘The condition of the 
bond is, to take care of the sheep, shear them, and account for 
the wool, &c. The mortgagor died within the first year, and 
the action was brought on this bond, in June, 1836, after the 
shearing of that year. Before the action came to judgment, the 
estate of the plaintiff’s intestate was represented insolvent. 
Subsequently the administratrix died ; and at the last July term 
of this court, at Nantucket, James Bigelow, administrator de 
bonis non, was, on his written application, admitted to prosecute. 
The defendant insists on his right to set off his note against this 
demand, which, it is said, will exceed it ; and the plaintiff in- 
sists on his right to recover all that is due on the bond, leaving 
the defendant to prove his note under the commission of insol- 
vency, on which he will probably receive but a small dividend. 

The conclusion in the agreed statement of facts is, that if the 
defendant has a right to set off his demand, both claims are to 
go before the commissioners; to be balanced, and the balance 
only to be allowed against the estate, or in favor of it. 

The court are of opinion, that the defendant is entitled to set 
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off his note against the amount due on his bond, and that it is 
immaterial, whether his note was due when. this action was com- 
menced, or not. ‘This does not stand upon the law regulating 
set-off generally, but on the law respecting the settlement of in- 
solvent estates. When an estate is represented insolvent, all 
mutual demands of every nature and kind are to be set off, and 
the balance only is the debt due from the estate, or to the estate, 
as it may be found. ‘This was settled in McDonald v. Webster, 
2 Mass. 498, and has been recognized, in many cases since, as 
the settled law on the subject. Opinion of Jackson, J. Jarvis 
v Rogers, 15 Mass. 407. Knapp v. Lee, 3 Pick. 452. 

If an action is brought against one who dies, and his estate is 
represented insolvent, the practice under the former statutes 
was, either to discontinue the action, and go before the commis 
sioners, or to suspend the action, and if contested, afterwards to 
proceed to judgment ; but instead of issuing an execution, the 
judgment was certified to the judge of probate, to be added to 
the list of allowed claims. 

And we think the same course may be adopted under the re 
vised statutes. By Rev. Sts. c. 96, § 12, when an action is 
brought by an executor or administrator, demands which belong- 
ed to the defendant, at the time of the death, may be set off. 
Such is the present case. At the time of the death of Paul 
Gardner, the intestate, the defendant held this note, though not 
then due. Sect. 13 provides that in such case, if the balance be 
found against the plaintiff, judgment shall be rendered in the same 
manner, and to the same eflect, as if the action had been brought 
by the defendant. 

In case of .an insolvent estate, as there must be a final settle- 
ment of all demands, it follows as a necessary consequence, that 
a debitum in presenti, although not a debt due, is within the prin- 
ciple, and may be set off. 

In the present case, the action was commenced by the admin- 
istratrix. ‘The defendant has no other remedy but to set off his 
claim. The statute cited shows, that he may set it off, and have 
judgment to the same effect as if the action were brought by 
him. The effect of such a judgment would be, that he would 
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have a certificate to the judge of probate of the amount recov- 
ered, to be added to the list of debts against the estate of the 
insolvent, so that the creditor will receive the same dividend for 
his actual balance, as other creditors. There is then no occa- 
sion to go before the commissioners. 

In the present case, it is not necessary to decide that in all 
cases, a debt not yet due, may be set off in a suit brought by the 
administrator of an insolvent estate, though we think the authori- 
ties go to that extent ; Sewall v. Sparrow, 16 Mass. 26; be- 
cause, in the present case, the defendant’s note became due in 
1838, and in consequence of the continuance of the action, 
might be regularly admitted as the set-off of an existing debt. 

We think the course will be, to compute the amount due on 
the bond and on the note, respectively ; if the balance is in fa- 
vor of the defendant, judgment will be rendered for the amount 
of that balance, and certified to the judge of probate, as a claim 
to be added to those allowed by the commissioners. If the bal- 
ance is in favor of the plaintiff, judgment will be rendered in his 
favor in common form. 

Coffin, for the plaintiff. 

R. L. Hathaway, for the defendant. 
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Joun C. Briges vs. GEorak PARKMAN. 


A mortgage ofa trader’s stock in trade is not fraudulent per se, though it is provided therein 
that, until condition broken, he may retain in his possession and use all the mortga- 
ged property, without hindrance or interruption from the mortgagee ; and though 
there is an oral agreement of the parties, at the time the mortgage is executed, that 
the mortgagor may sell and dispose of the mortgaged property and apply the proceeds 
to his own use, he promising that if he should make large sales thereof, he would 
add to the mortgagee’s security by other property. The presumption of fraud arising 
from such a mortgage and agreement may be repelled by satisfactory evidence. 

An assignment, under St. 1838, c. 163, vests in the assignee only the property which 
the debtor, at the time of the first publication of the notice of the issuing of the war- 
rant against him, could have sold, &c. or which might have been taken on execu 
tion against him. Therefore, where a debtor’s goods were mortgaged before an as- 
signment under said statute, and the mortgage was recorded after the assignment but 
before publication of notice, it was held that the mortgagee was entitled to hold 
the goods against the assignee. : 


_ ‘Tus was an appeal from a decree of a master in chancery 
in this county, by which the claim of said Parkman, under a note 
and a mortgage of personal property, given to him by Samuel 
H. Loring, was allowed, and the mortgaged property directed 
to be sold and the proceeds paid to said Parkman, pursuant to 
§ 3 of the act for the relief of insolvent debtors. St. 1838, 
c. 163. . 
The following report of the case was made by Morton, J. 
before whom it was tried: On the 6th of July, 1839, said Lor- 
ing, in consideration of a loan of $ 3500 and the transfer to him, 
by said Parkman, of certain leases, agreed to give his promisso- 
ry note to said Parkman, for $5800, payable in sixty days, with 
interest, and a mortgage, to secure payment thereof, of the prin- 
cipal part of said Loring’s stock in trade, in Boston, he to con- 
tinue in possession and make sales of said mortgaged stock, in 
the ordinary course of business, and apply the proceeds to his 
own use. During the negotiation which preceded this agree- 
ment, said Loring declined to account with said Parkman for 
the proceeds of sales; stating that he should require them for 
his own use, but representing that he should not, at that sea- 
son, make any large sales, and that if he should, he would add 
to the said Parkman’s security by other property ; that he con 
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templated a new arrangement with a person who was to be his 
partner, and who was to advance money within a short time ; 
and that he (Loring) would endeavor to pay half the said note 
in thirty days. The parties thereupon agreed, as above set 
forth, and also that said Parkman should examine the amount of 
sales at the end of thirty days, for the purpose, if necessary, of 
obtaining further security ; and the note and mortgage were 
thereupon executed and delivered by said Loring. The nom- 
inal amount of the schedule annexed to said mortgage was 
¢9115°42. After a proviso that the deed of mortgage should 
be void, if said Loring should pay said note, with interest, in 
sixty days, the instrument concluded thus: ‘‘ Provided also, 
that until default of or in the payment of said sum of $5800, 
and interest, it shall and may be lawful for said Loring, his ex- 
ecutors, &c. to have, retain in his possession, and use, all and 
singular, the property mortgaged as aforesaid, without the hin- 
drance or interruption of said Parkman or his assigns.” 

At the time of executing said mortgage, said Loring was an 
inhabitant of Roxbury, and resided there with his family ; aad 
he testified that this fact was known to said Parkman ; but in the 
mortgage, said Loring was described as of Boston. Said mort- 
gage was recorded on said 6th of July, by the clerk of the city 
of Boston, but was not recorded by the clerk of the town of 
Roxbury, nor left with him for record, until the 15th of said July, 
as hereinafter mentioned: On the 13th of said July, said mort- 
gaged property was attached in six suits by creditors of said Lor- 
ing, and in the forenoon of the 15th, in suits by four other of his 
creditors. ‘I'he officer, who served the writs, testified that the 
first writ was put into his hands by said Briggs, (the appellant,) 
who at the time knew of said mortgage, and that two or three 
of the first attaching creditors also knew of it. 

On said 15th of July, said Loring applied to a master in chan- 
cery, under the St. of 1838, c. 163, and thereupon, at thirty min- 
utes past one o’clock, P. M. of that day, the said mortgaged 
property, and all the property of said Loring, was taken into 
possession by Watson Freeman, as messenger, under a warrant 
duly issued by said master. After said Freeman took possession 
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of said property, said Parkman, who was present, wrote and 


delivered to him the following notice: ‘‘I hereby notify you 
. that I have a. mortgage on the goods and merchandise of 
Saml. H. Loring, for the sum of $5800 and interest from 
July 6th current, recorded in clerk’s office of this city. July 
15th, 1839. George Parkman.’”’? At six minutes before three 
o’clock of the same day, said Parkman called on said Free- 
man, and asked leave to add, and did add, the words ‘‘and of 


Roxbury,” at the end of said written notice; and, at thirty | 


minutes past three o’clock, of the same day, left said mortgage 
for record with the town clerk of Roxbury. 

The attachments made by said creditors being dissolved by 
the proceedings under the said statute, several of them, other 
than the two or three who first attached, proved their debts 
against said Loring, under said statute. 

After the execution of said mortgage, and before said 13th of 
July, said Loring had sold of the mortgaged property to the 
amount of $400 or $500, and applied the proceeds to his 
own use. 

The first publication of notice by the messenger, pursuant to 
§ 2 of said statute, was made in newspapers published in Bos- 
ton, on the morning of the 16th of said July. 

John C. Briggs, the appellant, was duly elected assignee of 
the estate of said Loring, at the first meeting of his creditors 
held on the 27th of said July, and accepted the trust. 

Upon the foregoing facts, the appellant contended, that as 
said mortgage was not left for record with the clerk of the town 
of Roxbury until after said attachments, and after said messen- 
ger had, with the knowledge of said Parkman, taken possession 
of the property, the property passed to the appellant, as assignee, 
discharged of the mortgage, as between said Parkman and said 
assignee, and a part or all of said Loring’s creditors. The ap- 
pellant further contended, that the aforesaid agreement between 
said Loring and Parkman, at the time when said mortgage was 
given, that said mortgagor might sell and dispose of the prop- 
erty, and apply the proceeds to his own use, constituted in law 
a fraud, and rendered said mortgage void as against said as 
signee and the creditors of said Loring. 
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A verdict was taken for the appellee, and the questions of law 
upon the foregoing facts were reserved for the consideration of 
the court. It was agreed by the parties, that the court might 
draw any inferences from the facts, that might be drawn by a 
jury. 

Bartlett, for the appellant, submitted that the mortgage was 
ipso facto void, as against the creditors of Loring, without re- 
gard to consideration or moral intent. The instrument purport- 
ed to convey the entire title to the property, defeasible on the 
performance of a condition; but there was an express trust in 
favor of the grantor, reaching to the full extent of the property ; 
and the trust was secret, that is, tacit, and repugnant to the 
terms of the written conveyance. 

This is not a case where there are badges of fraud, to be 
passed upon by a jury, by way of inference ; and there is noth- 
ing left to be inferred or deduced by the court. The trust is 
explicit, on the face of the facts reported, though it does not 
appear in the conveyance. 2 Kent Com. (3d ed.) 515 et seq. 
Twyne’s case, 3 Co. 83, 2d res. Coburn v. Pickering, 3 N. 
Hamp. 424. Johnson v. Whitwell, 7 Pick. 71. Divver v. 
McLaughlin, 2 Wend. 596. Bartlett v. Williams, 1 Pick. 
295. Holbrook v. Burt, 22 Pick. 546. Simpson v. Mitchell, 
8 Yerg. 417. 

The assignee, under Sf. 1838, c. 163, does not merely suc- 
ceed to the debtor’s rights, and stand as he stood, but he takes 
the property as a purchaser. By § 5, the assignment vests in 
the assignee all the property of the debtor which might have 
been taken in execution on a judgment against him. If there- 
fore the mortgage was void as against creditors, the assignee is 
entitled to the property mortgaged, though the insolvent him- 
self could not have avoided the mortgage. And if the mortgage 
had not been fraudulent in law, yet the mortgaged property 
might have been taken in execution before the mortgage was 
recorded. 

The proceedings of the mortgagee in this case were contrary 
to the policy of the Rev. Sts. c. 74, § 5, as to recording mort- 
gages. See also Rev. Sts. c. 59, § 28. Pettibone v. Griswold, 
4 Connect. 158. 
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The assignee has the better title, as he obtained possession 
pefore the mortgage was recorded, and before the appellee ob- 
tained possession under it. ‘The appellee had notice of the 
proceedings against Loring, before he gave notice to the mes- 
senger, or procured the mortgage to be recorded in Koxbury ; 
and he could not have taken the property from the messenger, 
by way of obtaining possession, even if his mortgage had been 
recorded. See §§$ 1, 5, and 6, of St. 1838, ¢.163. This stat- 
ute, like the bankrupt laws in England, is to be construed favora- 
bly for creditors, and to suppress fraud. Worseley v. De Mat- 
tos, 1 Bur. 474. 

If the assignee became owner, only from the publication of 
notice, yet the appellee was bound by his actual notice of the 
proceedings against Loring. Cushing v. Hurd, 4 Pick. 253. 
Mitford v. Mitford, 9 Ves. 100. Jones v. Gibbons, 9 Ves. 
407. Ez parte Coles, 1 Dea. & Chit. 100. 

E. Blake, for the appellee. ‘The mortgage was not fraudu- 
lent per se. In this Commonwealth, there never has been what 
is sometimes called fraud in law, except perhaps in cases of 
conveyances without any consideration. In all other cases, if 
not in that, fraud is a question of fact. Brooks v. Powers, 15 
Mass. 244. Homes v. Crane, 2 Pick. 610. Gould v. Ward, 
4 Pick. 104. Jackson v. Seward, 5 Cow. 67. S. C. 8 Cow. 
406. Jackson v. Peek, 4 Wend. 303. Jackson v. Timmer- 
man, 7 Wend. 438. Martindale v. Booth, 3 Barn. & Adolph. 
498. 

The mortgage was recorded in Roxbury in season to preserve 
the mortgagee’s rights ; notice to him of the proceedings against 
Loring could not prevent his recording it with full legal effect. 
Besides, the assignee had knowledge of the mortgage, when the 
assignment was made. So had the messenger, when he took 
possession of the property. By St. 1838, c. 163, § 5, the 
debtor’s property vests in the assignee when the first publication 
of notice is made. That publication was made one day after the 
mortgage was recorded in Roxbury. ‘The case of Cushing v. 
Hurd, cited for the appellant, is therefore an authority in favor 
of the appellee. See also Warden v. Adams, 15 Mass. 233. 
McMechan v. Griffing, 3 Pick. 153. 
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Wipe, J. This is a case of appeal from an order or de- 
cree of a master in chancery, made in pursuance of the 3d sec- 
tion of St. 1838, c. 163, entitled ‘‘an act for the relief of in- 
solvent debtors, and for the more equal distribution of their 
effects.”’ ‘The general question to be decided is, whether the 
mortgage deed to the appellee from the insolvent debtor, made 
before his application to the master in chancery to be allowed to 
take the benefit of said act, is a valid deed in law, or whether 
the title to the goods mortgaged passed by the assignment of the 
debtor’s property to the appellant, the assignee, notwithstanding 
the mortgage. | 

At the trial of the cause in this court, it appeared that it was 
agreed between the parties to the mortgage, that Loring, the 
said debtor, should mortgage to the appellee the principal part 
of his stock in trade, and that the mortgagor should continue in 
possession of the goods mortgaged, and make sales of the said 
property in the ordinary course of business, and apply the pro- 
ceeds to his own use: He at the same time representing, that 
he should not at that season make any large sales, and if he 
should, that he would add to the amount of the mortgagee’s 

security by other property. 
_ The counsel for the assignee maintains, that this agreement 
vitiated the mortgage, and rendered it void as to the creditors 
of Loring ; that such an agreement is fraudulent in law, or is 
conclusive evidence of fraud, not open to explanation, however 
fair and honest the intention of the parties may have been. In 
regard to the objection in relation to that part ef the agreement 
respecting the mortgagor’s continuing in possession of the mort- 
gaged property, the law, as it is considered in this Common- 
wealth, has long been well established, and it is no longer open 
to discussion. It has always been held by this court, that where 
a vendor continues in possession of the goods sold, after the sale, 
with the consent of the vendor, such a possession is only a 
badge or presumptive evidence of fraud, which it is proper to 
submit to a jury, and which may be explained, and the inference 
of fraud repelled by other evidence. On this question there 
have been many conflicting decisions in other courts; but the 
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question is now settled in the State of New York, in conformity 
with the doctrine as held in this Commonwealth ; and such ap- 
pears to be the doctrine as now held in England. Bissell v. 
Hopkins, 3 Cow. 166. Seward v. Jackson, 8 Cow. 406. 
Kidd v. Rawlinson, 2 Bos. & Pul. 59. Martindale v. Booth, 
3 Barn. & Adolph. 498. Hinde v. Longworth, 11 Wheat. 
199. Arundell v. Phipps, 10 Ves. 145. Latimer v. Batson, 
4 Barn. & Cres. 652. 

In the, case of Bissell v. Hopkins, it was settled, after an 
examination of the principal authorities, that the possession of 
goods continuing in the vendor after the sale was only presump- 
tive evidence of fraud, which might be explained by other evi- 
dence. And we do not understand the counsel for the assignee 
to deny the doctrine thus established ; but he relies on the other 
part of the agreement, which he insists is not merely a badge 
of fraud, but that it vitiated the security and rendered it void 
per se as to creditors. But we consider the agreement as to the 
mortgagor’s continuing in possession of the goods mortgaged, 
after the mortgage, and the permission to sell a part of the prop- 
erty, and to apply the proceeds to the mortgagor’s own use, as 
evidence of the same character, and as tending to raise the same 
presumption ; the one part of the agreement may raise a stronger 
presumption of fraud than the other, but this is a difference only 
in the weight of the evidence. Both parts of the agreement tend 
to prove a fraudulent intent, but both may be explained consist- 
ently with honest intentions and fair dealing; and if they may be 
so explained, and the inference of a fraudulent intent repelled, 
there seems to be no reason for excluding the explanatory proof. 
It has been argued, that the necessary consequence of the agree- 
ment was to deceive and defraud the creditors of the insolvent 
debtor ; and that a party must always be presumed to have in- 
tended that which necessarily must follow from his act. But it 
was not a necessary consequence of the agreement that creditors 
would be defrauded ; and even if that were the necessary con- 
sequence of the agreement, it would not follow that such a pre- 
sumption might not be rebutted by evidence. 

The question to be decided is, whether the mortgage deed 
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was given with the fraudulent intent to cover the property, and 
thus to delay or defraud creditors ; and this question is to be 
determined by the whole evidence, presumptive and explanatory. 
In Cadogan v. Kennett, Cowp. 432, Lord Mansfield says, that 
‘¢the statute does not militate against any transaction bona 
fide, and where there is no imagination of fraud. And so is 
the common law. ‘The question, therefore, in every case is, 
whether the act done is a bond fide transaction, or whether it is 
a trick and contrivance to defeat creditors.” 

The next question to be determined is, whether upon the 
whole evidence it appears, or may be reasonably presumed, that 
the mortgage in question was made with any fraudulent intent to 
defeat or delay creditors. This question is submitted to the 
court by the agreement of the parties. 

If the mortgage deed to the appellee had been an absolute 
sale and conveyance, the agreement that the vendor should be 
allowed to sell any part of the property, and to appropriate the 
proceeds to his own use, would be strong presumptive evidence 
of fraud, and for aught that appears would be conclusive. But 
as the conveyance was only by way of security, and as the 
goods, according to the estimated value, were more than sufii- 
cient to secure the mortgage debt; and as it was agreed by the 
mortgagor that he would not make any large sales, or if he did, 
that he would add to the amount of the mortgagee’s security 
by other property —that he would pay half the note in thirty 
days, and at the end of thirty days the mortgagee should have a. 
right to examine the amount of sales — we are of opinion, tak- 
ing into consideration all these circumstances, that there is no 
reason for the inference of fraud arising from the agreement, but 
that it is repelled by satisfactory evidence. 

The next question raised by the report of the evidence de- 
pends on the construction to be given to the Ist, 5th, and 6th 
sections of the insolvent law. St. 1838, c. 163. The Ist sec- 
tion provides, that the messenger shall take possession of all the 
estate, real and personal, of the debtor, excepting such as may 
be by law exempted from attachment ; and this was done on the 
15th of July, at thirty minutes past one o’clock, and before the 
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mortgage to the appellee was duly recorded. ‘The mortgage 
had been before recorded in Boston, but was not recorded 
in Roxbury, where the mortgagor resided, until thirty minutes 
past three o’clock of the same 15th day of July. By the 5th 
section, it is provided that the judge of probate shall assign an1 
convey to the assignees ‘¢ all the estate, real and personal, of the 
debtor, excepting such as may be by law exempted from attach- 
sment; which assignment shall vest in the assignees all the 
property of the debtor, both real and personal, which he could 
by any way or means have lawfully sold, assigned or conveyed, 
or which might have been taken in execution on any judgment 
against him, at the time of the first publication of the notice of 
issuing the warrant’ to the messenger. ‘This publication of no- 
tice by the messenger was made on the morning of the 16th of 
July, the day after the appellee’s mortgage had been duly re- 
corded. By the 6th section, the messenger is required, as soon 
as may be after his appointment, to demand and receive from 
the debtor, and from all other persons, all the estate in his or 
their possession respectively, which by the previous sections is 
ordered to be assigned. 

There appears to be no difficulty in ascertaining the true 
meaning and construction of these sections, so far as they relate 
to the question under consideration. There is an apparent dis- 
crepancy between the Ist and the 6th sections, the Ist requirmg 
the messenger to take all the debtor’s property, excepting such 
as may be by law exempted from attachment, and by the 6th 
section he is to take all the debtor’s property which was liable 
to be assigned. But this difference in the language of the two 
sections is not material; it must, we think, have been intended 
by the 6th: section to limit the generality of the provision in the 
first section, which thus limited corresponds with the provision 
in the 5th section. But however this may be, the question to 
be determined depends on the construction of § 5, in regard to 
which there can be no doubt. The language is express, and 
limits the assignment to the debtor’s property at the time of the 
first publication of the notice of issuing the warrant to the mes- 
senger. At that time, the appellee’s mortgage had been record- 
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ed according to law, and consequently the property in dispute 
“ould not vest in the assignee. 

It is however denied by the counsel for the assignee, that the 
mortgage deed has been recorded according to law ; because 
the mortgagee had notice, before he recorded his deed, of the 
application of the mortgagor to be allowed to take the benefit of 
the insolvent law, and of the proceedings had thereon, and that 
the messenger had taken actual possession of the goods mort- 
gaged. 

If the mortgage had been made after such notice, there would 
be great weight in the objection ; but the mortgage deed was 
made before these transactions, was a bond fide conveyance, 
and unquestionably the mortgagee had a right to complete his 
title. At the time the deed was recorded, the assignee had ob- 
tained no title ; nor does the title since obtained reach back to 
the time of the record. So that the case of Cushing v. Hurd, 
4 Pick. 2.3, is in point, and is conclusive. Indeed there does 
not appear to be either law or equity in favor of the claim of 
the appellant in behalf of the creditors. The appellee paid to 
the debtor over five thousand dollars, which has increased the 
amount of the debtor’s assets, to be distributed among his credi- 
tors, and they claim also the mortgaged property, leaving the 
mortgagee to take his share with the other creditors, although he 
never trusted to the personal credit of the mortgagor. This we 
think is not an equitable claim, and to avoid it the mortgagee 
had a perfect right to record his mortgage. If this mortgage 
had been given to secure a prior debt, the equity of the case 
would have been different ; and if it had been so made by the 
debtor in coatemplation of his becoming insolvent, and of ob- 
taining a discharge under the provisions of the insolvent law, the 
mortgage would be void as to creditors, by the 10th section of 
the act. But by a proviso, this clause is not to apply to any 
security given for the performance of any contract, where the 
agreement for such security is part of the original contract, and 
the security is given at the time of making such contract. This 
mortgage therefore would have been a valid security, although it 
had been made by the debtor, in contemplation of insolvency, 
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and of obtaining a discharge from his creditors, unless that in- 
’ tention had been known by the mortgagee. And this provision 
seems to be founded on equitable principles and sound policy. 
Without this proviso, no one could rely on his security, however 
fairly and honestly it had been obtained. 

Upon the whole matter, therefore, we are of opinion that the 
decision of the master was correct, and must be affirmed 


WiLtitiaM WHITNEY vs. Epcar K. WuHiTAKER & anotner. 


The payee of a note released the maker upon the maker’s assigning his property in 
trust for payment of his debts: The parties to the assignment afterwards agreed, by a 
sealed instrument, that the creditors should be paid fifty per cent. on their claims, in 
eighteen months ; that the debtor should not be sued or molested within that time ; 
and that if fifty per cent. should not be paid as aforesaid, the whole amount of the 
creditor’s claims should be paid in full, ‘* the release contained in said assignment to 


the contrary notwithstanding ” Held, that said note was not merged in the latter 


agreement, and that the payee might maintain an action thereon against the maker, 
on his failing to pay fifty per cent. within the stipulated time. 


AssuUMPSIT on a promissory note made by the’ defendants, 
dated January 30th, 1834, and payable to the plaintiff six 
months after date. Defence, that the note was merged in a 
higher security, viz. a covenant, contained in an indenture, 
which is described in the opinion given by the court. At the 
trial before Wilde, J. the only question submitted to the jury 
was, whether the defendants executed said indenture. ‘The 
jury found that they did; and it was agreed that judgment 
should be rendered for the plaintiff, if the court should be of 
opinion that the defendants are by law liable upon the note ; 
otherwise, that the plaintiff should become nonsuit. 

C. G. Loring § Betton, for the plaintiff, cited Norris v 
Aylett, 2 Campb. 329. Solly v. Forbes, 2 Brod. & Bing. 38. 
United States v. Lyman, 1 Mason, 505. Batts v. Peters, 
9 Wheat. 556. Walton v. United States, 9 Wheat. 651. 
Bank of Columbia v. Patterson, 7 Cranch, 299.. Twopenny v 
Young, 3 Barn. & Cres. 208. Day v. Leal, 14 Johns. 404, 
Hoyt v. Wilkinson, 10 Pick. 31. Lampon v. Corke, 5 Barn 
& Ald. 606. 


- a tel 
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Bartlett, for the defendants, cited Young v. Preston, 4 Cranch, 
239. 241. Bac. Ab. Debt, G. Obligations, A. 

Putnam, J. ‘The action is upon a promissory note, and 
the defence is that the note has been merged in an instrument 
under seal. The first instrument was an indenture between the 
defendants of the first part, Foster and Edwards of the second 
part, and creditors of the defendants, among whom was the 
plaintiff, of the third part, dated May 17th, 1834; by which 
the defendants assigned their property, in trust, to the party of 
the second part, and the creditors released their demands against 
the defendants, in consideration of their assignment, declaring 
that the goods, effects,and merchandise thereby assigned, should 
be in full payment, satisfaction and discharge of the debts due 
from the defendants to the subscribing creditors. 

If the case stopped here, the note would be discharged. But 
it does not. It is proved that another agreement, under the 
seals of the parties, was made by them, bearing date July 10th, 
1834, reciting the substance of the indenture of May 17th, and 
stipulating that the subscribing creditors should be paid, from the 
trust fund arising from the assignment or otherwise, fifty per cent. 
on the amount of their claims, within eighteen months from the 
date; on failure of which, the release contained in said assign- 
ment should be utterly null and void as to such one or more of 
the parties of the second part thereof, to whom such default, or 
failure to make such payment, should be made: and the defend- 
ants covenanted to pay each of the parties, who should fail to 
receive fifty per cent. as aforesaid, the whole amount of all his 
claims, with interest, ‘‘ the release contained in said assignment 
to the contrary notwithstanding.” 

It is admitted that the plaintiff has not been paid any part of 
the said fifty per cent.; and the question is, whether he must 
be restricted to an action upon the covenant in the second in- 
denture, or may recover upon the note. 

On the part of the defendants, it has been contended that the 
note was merged in the covenant. On the other hand, the 
plaintiff contends that the agreement was conditional, and not 
having been performed, it became void by its own terms, so that 
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the remedy may be upon the note: And we all think that this 
is the fair meaning of the agreement. ‘The creditors severally 
covenanted not to sue the defendants within eighteen months. 
But such covenant was collateral to the note; and if the note 
had been sued within the eighteen months, the remedy for the 
defendants would have been upon the covenant ; but the note 
itself would not have been affected. 2 Saund. 48, note. Per- 
kins v. Gilman, 8 Pick. 229. ‘The covenant was not a substi- 
tution for the note. The original claim upon the note was rec- 
ognized, and was to be fully paid, if the condition aforemen- 
tioned should not be performed. 

Nor is there any liability to a double payment. For if the 
plaintiff should have recovered judgment and obtained satisfac- 
tion upon the collateral security, the principal debt due upon the 
note would be discharged: So if a judgment and satisfaction 
should be had upon the principal debt, the collateral security 
would be discharged. Whatever should have been paid would 
be deducted, whether the suit were on the note or on the cove- 
nant. 

We all think that these are the conclusions of the law appli- 
cable to the case, and therefore decide that the defendants must 
be defaulted, and that judgment shall be given for the plaintiff 
upon the note. , 
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Jostan Dunuam vs. Aubert S. Buruinecsame & others. 


The citation by which, under the Rey. Sts. c. 98, notice is to be given to a creditor of 
the time and place appointed for the examination of his debtor, committed on execu- 
tion, who desires to take the poor debtors’ oath, need not be a warrant to an officer, 
commanding him to give the notice, but may be addressed to the creditor himself. 

It is not necessary that such citation should name the magistrates before whom it is to 
be returned, nor that the officer, who serves it, should select and name the magise 
trates who are to examine the debtor. 

Where such a citation, addressed to the creditor, first recites that the jailer has made 
known to the justice that the debtor is committed on execution, and has represented 
to the jailer that he is unable to pay the debt for which he is committed, and is desir- 
ous to take the benefit of the law for the relief of poor debtors, and the justice then 
adds — ‘* I hereby appoint ”? (naming a day and place) ‘ the time and place for the 
examination of said debtor on his oath, concerning his estate and effects, and the dis- 
posal thereof and his ability to pay the debt, and to hear any other legal and perti- 
nent evidence, and I give you notice thereof by this citation”? ; and the officer re- 
turns that he has ‘‘ served the above citation by reading the same in the presence and 
hearing ”’ of the creditor ; the notice is sufficient to inform the creditor that the debt- 
or intends to take the poor debtors’ oath at the time and place appointed. 


Dest on a bond for the liberty of the prison limits. Burlin- 
game, the principal obligor, was committed to prison, on an ex- 
ecution in favor of the plaintiff, and was discharged, on the 13th 
of May, 1839, by two justices of the quorum, upon his taking 
the poor debtors’ oath. ‘The notice, which was given to the 
plaintiff of the time and place appointed for Burlingame to take 
said oath, and on which the questions, argued in this case, were 
raised, was in the form set forth in the margin. * 

Fletcher & Goodrich, for the plaintiff. 

Choate & Buttrick, for the defendants. 


* « Middlesex, ss. To Josiah Dunham of Boston in the county of Suffolk, 
Ropemaker. Whereas Nathaniel Watson, keeper of the jail at Cambridge, in 
the county of Middlesex, has made known to me, the subscriber, one of the jus- 
tices of the peace for said county, that Albert S. Burlingame of Brighton, in 
the county of Middlesex, Trader, who is committed on an execution, issued 
from the clerk’s office of the court of common pleas within and for the county 
of Suffolk, and dated the sixth day of April, 1839, for five thousand five hun- 
dred and ninety-four dollars and fifty-two cents, damage, and five dollars and 
twenty-two cents, costs of suit, in a civil action in which you are the creditor, 
has represented to said jailer, that he is unable to pay the debt, for which he is 
committed, and is desirous to take the benefit of the law for the relief of poor 
debtors—I hereby appoint Monday, the thirteenth day of May next, at ten o’clock 
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Suaw, C. J. In debt on bond conditioned to keep within 
the prison limits, the question is whether the principal was law- 
fully discharged by the certificate of the justices before whom 
the prisoner was admitted to take the poor debtors’ oath. ‘The 
objection is, that the justices had no jurisdiction, because the 
preliminary requisites of the statute had not been complied with. 

The first exception is, that the notice or citation to the creditor, 
issued by the justice of the peace to whom, at the debtor’s re- 
quest, the jailer applied for that purpose, was a summons or cita- 
tion, addressed to the party to receive the notice, and not a writ, 
warrant or precept to the officer, directing him to give such no- 
tice. The statute requires no prescribed form of process for 
this purpose. The provision is, (Rev. Sts. ce. 98, § 2,) that 
the justice shall, upon such representation, appoint a time and 
place for the examination of the debtor, and shall give notice 
thereof to the creditor, by a citation under his hand, to be sery- 
_ed and returned by an officer, qualified to serve any civil pro- 
cess between the same parties. The following section directs 
that the mode of service shall be by reading the citation to the 
creditor, or by leaving an attested copy at his usual place of 
abode, &c. 

The Rev. Sts. c. 85, § 29, provide that justices of the peace 
may issue all writs, warrants and processes, that may be neces- 
sary or proper to carry into effect the powers granted to them ; 
and when no form is prescribed therefor by statute, they shall 
frame one in conformity with the principles of law, and the usual 
course of proceedings. 


in the forenoon, and the office of said jailer in Cambridge, in said county of Mid- 
dlesex, the time and place for the examination of said debtor on his oath, con- 
cerning his estate and effects, and the disposal thereof, and his ability to pay the 
debt for which he is committed, and to hear any other legal and pertinent evi- 
dence, that may be produced by him or you; and I give you notice thereof by 
this citation, under my hand, this twelfth day of April, in the year eighteen 
hundred and thirty-nine. 
‘‘Tsaac Fiske, Justice of the Peace. 

“ Suffolk, ss. Boston, April 12th, 1839. I this day served the above citatior 

on the above named Josiah Dunham by reading the same to him in his presenow 


and hearing. 
J. A. Cootrpae, Constable.” 
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There being in this case no form of citation prescribed by 
statute, the court are of opinion that the justice might lawfully 
adopt either form of citation ; that is, a notice under his hand, 
addressed to the party, or a warrant to the officer, commanding 
him to give the notice. Itither form, the service in both cases 
being the same, would effectually give the notice which is the 
substance ; and there are respectable authorities for either form 
of process. 

Subpeenas in chancery, notices to show cause, citations from 
the probate office, notices to deponents, and to adverse parties, 
it is believed, and many other cases of a similar kind, are ad- 
dressed to the party to be affected with the notice. 

The case of Brier v. Woodbury, 1 Pick. 366, is cited to 
prove that a constable cannot serve a process that is not directed 
to him. ‘That remark was made in reference to the case then 
before the court. It was the case of a common execution in 
a civil action, not originally directed to a constable, but fraud- 
ulently altered by inserting such a direction, without author- 
ity ; and the court held that it was not in fact rightfully di- 
rected to a constable, and that he had no authority to serve it 
or collect the money upon it. It has no bearing upon the pres- 
ent case. 

But it was urged, that as the statute requires such citation to 
be served and returned, the return implies that the magistrate 
must be named, before whom it is to be returned ; and by an- 
other necessary implication, the officer serving the citation must 
select and name the two justices of the quorum, who are to con- 
stitute the court for taking the examination of the prisoner, and 
administering the poor debtors’ oath. 

We can perceive no such implication. The statute provides 
that the examination may be had before any two justices of the 
county, each of whom shall be of the quorum, disinterested, and 
not related either to the debtor or creditor. There is no mode 
of selecting and designating these magistrates prescribed by stat- 
ute, and it being a service to be done at the request, and for the 
benefit of the debtor, it is to be presumed that he will engage 
such magistrates to attend. ‘The time and place being fixed in 
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the citation, the officer will of course return his citation, with his 
service thereon, at such time and place. 

The case of Fisher v. Shattuck, 17 Pick. 252, where a pre- 
cept, issued by one magistrate and returned before another, was 
held to be coram non judice, was decided upon the express 
words of the statute which gave the jurisdiction. 

The other general ground of exception to the jurisdiction of 
the justices who administered the poor debtors’ oath, and dis- 
charged the prisoner in the present case, is, that the citation did 
not inform the creditor that the debtor proposed to take the 
oath, but only appointed a time and place for the examination of 
the debtor on his oath. ‘This objection is founded upon the 
somewhat new and startling argument, that the direct notice only 
is to be read by the officer to the creditor ; without reading the 
full recital that precedes it. The whole notice is as follows: 
[Here the chief justice recited the paper as it is set forth, ante 
p- 271, 272, in the margin.] It is addressed to the creditor on 
whose execution the debtor stands committed. The fact of com- 
mitment and its object are therefore known to the party addressed. 

The recital states that the debtor has represented to the jailer, 
that he is unable to pay the debt, and is desirous to take the 
benefit of the law for the relief of poor debtors. This is not 
like some cases, where the notice referred to a particular statute 
by its title and misrecited it. It refers to the law on a particu- 
lar subject. ‘This is a general law, and the presumption is, that 
no man is ignorant of the general law. ‘The presumption is con- 


clusive in regard to a creditor, and his knowledge of the laws for . 


the relief of the poor debtor committed on execution. The 
Rev. Sts. c. 98, § 1, provide that the person committed on 
execution shall represent to the jailer, that he is unable to pay 
the debt, and is desirous to take the benefit of the law for the 
relief of poor debtors, and the jailer shall make the same known 
to some justice of the peace. The justice shall thereupon ap- 
point a time and place for the examination of the debtor, and 
give notice thereof to the creditor. The subject, of which no- 
tice is to be given, is the representation of the debtor, that he is 
unable to pay the debt, and is desirous of taking the benefit of 
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the law for the relief of poor debtors. Taking the recital and 
the notice together, it seems to be in exact conformity with the 
provisions of law. 

No rule of exposition is better established than this — that the 
whole of an instrument is to be taken together, in construing its 
meaning. Contracts, wills, statutes, instruments of every de- 
scription, are thus to be construed; and in many cases, such 
recitals and preambles render the meaning clear, which would 
be otherwise unintelligible. 

The court are of opinion, that the proceedings in this case 
were regular, that the justices had jurisdiction, and that the debt- 
or was rightfully discharged, and therefore committed no breach 
of his bond in going at large. 

Plaintiff nonsuit. 


———— 


JoHN Brown & another vs. SamueLt R. Putnam & others. 


The defendants agreed with the plaintiffs, the owners of a vessel, to furnish funds to fill 
eleven twelfths of the vessel, on a joint adventure: The funds did not suffice to fill 
eleven twelfths of the tonnage, and the master obtained goods on freight, from the 
consignee, to fill the deficiency, and the freight was received by the defendants. 
Held, that the plaintiffs were entitled to the freight, but that, as the amount thereof 
was greater than would have been earned at the current rate, and was allowed by the 
consignee, at such high rate, instead of a return commission, which he would have 
allowed, and which, by tite agréement between the plaintiffs and defendants, would 
have enured to the defendants’ benefit, they were entitled to deduct, from the freight 
received by them, the amount of such commission. 


ASSUMPSIT to recover the amount of freight earned by the 
plaintiffs’ vessel, on a voyage from [tio de Janeiro to Antwerp, 
under the agreement and on the facts hereinafter set forth. 

On the 23d of October, 1833, the parties made this agree- 
ment: ‘* It is hereby agreed between William J. Loring on the 
part of himself and Capt. John Brown, owners of brig Barbara, 
on the one part, and 8S. R. Putnam, of the house of Alfred 
Barrow, Putnam & Co. of Antwerp, on the other part, as fol- 
lows, viz. That said brig shall proceed from this country to Rio 
de Janeiro, and there take on board a cargo of sugar, or coffee, 
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or hides, or an assorted cargo of either two or all three of those 


articles, and proceed with the same for Antwerp. ‘The cargo is 
to be provided by the parties above named in the following 
proportions, and at the rates of freight thereto annexed, viz. 
One twelfth of said cargo to be provided by the owners of said 
brig, free of freight. One fourth of said cargo to be provided 
by the said Putnam, who is to pay freight on delivery of the 
same at Antwerp, at the rate of four pounds ten shillings sterling 
per ton of 2240 nett English pounds of sugar, or 2000 do. of 
coffee, or 1700 do. of hides, with five per cent. primage. One 
third of said cargo to be provided by the said Putnam on freight, 
if earned up to four pounds ten shillings, with five per cent. 
primage — that is, in lieu of a specific freight on this one third 
of the cargo, there shall be paid whatever nett profit may arise 
on the sale of the same at Antwerp, until such nett profits may 
amount to four pounds ten shillings per ton as above mentioned ; 
any profit beyond this to belong to the said Putnam. And in 
estimating the profits on this one third of the cargo, it is agreed 
that whatever balance of nett proceeds may remain from the sale 
of the same at Antwerp, after deducting the remittances required 
to cover the bills drawn on London for the cost of the same, 
together with one per cent. banker’s commission, and the usual 
remitting charges, and also interest and insurance, shall be con- 
sidered the nett profits on this one third of the cargo to be paid’ 
to the owners of the vessel in lieu of specific freight, until the 
sald profits may amount to four pounds ten shillings per ton, as 
above mentioned, with five per cent. primage. 


‘¢ One third of said cargo to be provided by the said Putnam — 


on half profits in lieu of specific freight ; that is, there shall be 
paid, in lieu of freight on the same, one half the nett profits 
which may arise on the sale of the same at Antwerp ; and the 
profits are to be estimated in the same manner as the above, ex- 
cept that interest and insurance are not to be deducted ; and 
whatever balance may remain of the nett proceeds, after deduct- 
ing the remittances to cover the costs in London, together with 
banker’s commissions and the usual remitting charges, shall be 
considered the nett profits on this one third of the cargo —half 


MARCH TERM 1841. Q77 


Brown & another vw. Putnam & others. 


of which is to be paid to the owners of the vessel in lieu of 
freight on the same. 

‘¢ It is agreed that the owners of the vessel are to make their 
own insurance on freight or profits, and are to have no interest 
in the insurance. effected on the part of the cargo provided by 
the said Putnam. Capt. Brown is to be allowed a commission 
of one and a half per cent. for his services in attending to the 
purchase of the cargo, to be charged as part of the cost of the 
same, and whatever return commissions he may obtain shall be 
for the benefit of the shippers. 

*¢ The one fourth on freight and the one third on profits and 
one third on half profits, as above mentioned, are to be pur 
chased and shipped in one invoice, so that one part may have 
no advantage over the other as to the selection of the kind or 
quality of the goods ; and the profits and half profits shall be 
estimated on the result of the whole, whether composed of one 
article or more. ‘The sale of the part of the cargo to be pro- 
vided by the said Putnam is to be left entirely to the judgment 
and direction of Alfred Barrow, Putnam & Co. to whom the 
whole cargo is to be consigned for sales, remittances, &c. 

*¢ It is further agreed that if the price, at which one third of 
each article composing the cargo could be sold when the cargo 
is landed, be sufficient, on an average, to cover cost and freight 
-of four pounds ten shillings, with five per cent. primage, the said 
freight shall be considered as earned on the one third ‘ on freight 
if earned,’ and forthwith remitted as may be desired; but this 
does not apply to the one third on one half profits. ‘The one 
twelfth provided by the owners may be in such goods as they 
may choose, and sold at such time as they may desire.” 

_ The case was submitted to the court on the following state 
ment of facts: ‘‘ Brown, one of the plaintiffs was the master of 
the vessel, and Loring, the other plaintiff, was the managing 
owner. ‘The vessel sailed from New York for Rio de Janeiro, 
where the master did not purchase an entire cargo on account 
of the parties, as provided in the agreement, but took goods for 
the house of John Gardner & Co. to the amount of about fifty- 
nine tons, at a stipulated freight of four pounds per ton, and then 
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put on board eleven tons for the plaintiffs, (being less than one — 
twelfth of the cargo,) and two hundred and thirty-one tons for 
the defendants, being also less than their porportion ; the said 
two hundred and thirty-one tons having absorbed all the funds 
the defendants had provided, although they had funds enough, 
had the master assorted the cargo in different proportions. 

‘*'The master of the vessel had instructions from Loring, be- 
fore she sailed from New York, to procure goods on freight to 
the consignment of the defendants, for any extent which the one 
twelfth of the owners would cost over their funds in Rio, if he 
could, at four pounds per ton, being less than the rate of freight 
agreed for with the defendants for the one fourth of the cargo, 
which they agreed to ship on specific freight ; and in the same 
letter of instructions, in which these orders were given, was this 
expression, ‘I have no doubt that you will be able to obtain 
freight from the house which does the business of the vessel, 
even to a greater extent.’ 

‘* The defendants had no knowledge of these instructions hay- 
ing been given. 

‘¢ Loring’s orders to the master further stated, ‘ You are to 
receive a commission of one and a half per cent., in considera- 
tion of which, you are to employ such house of high standing as 
will serve the shippers best; whatever return commission you 
may obtain, to be credited to the shippers.’ 

‘¢ Putnam’s instructions to the master are silent on the subject 
of his procuring freight. They direct the purchase of the eleven 
twelfths of the cargo, which he had agreed to provide, and its 
shipment, ‘ for account of whom it may concern,’ ‘ freight as per 
agreement,’ subject to the order of the defendants, to whonr the 
cargo is to be consigned for sales, &c. 

‘¢’The defendants had assigned to a third party one fourth of 
their interest in the agreement and shipment, before the vessel 
arrived at Rio. This was without the knowledge of the 
plaintiffs. The master employed the house of John Gardner & 
Co., who made the purchase of the cargo, and were allowed the 
usual full commission, and in consideration of which, without re- 
turning any of said commission, which they would have done, in 
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lieu of making the shipment, had the master requested it, they, 
as above stated, made a shipment of fifty-nine tons on freight at 
four pounds per ton, ten shillings less than the rate agreed upon 
with the defendants for the one fourth of the cargo agreed to be 
shipped on specific freight, but one pound ten shillings higher 
than the current rate of freight at Rio. This shipment, like the 
rest of the cargo, was consigned to the defendants’ house at 
Antwerp. 

‘¢ ‘There was a loss on the whole cargo, so that no freight 
was earned on the eight twelfths shipped on profit, and the 
amount of freight paid: by Gardner & Co. would not make up 
said loss. The defendants received the freight on the fifty-nine 
tons, shipped by John Gardner & Co., amounting to two hun- 
dred and thirty-eight pounds, two shillings and four pence, but 
decline to pay it over to the plaintiffs. 

‘¢ The master of the vessel made no settlement whatever of 
accounts with the house at Antwerp. He left them to be set- 
tled between Loring and the defendants. No accounts were re- 
ceived by Loring from Antwerp, for a long time, in consequence 
of the necessary delay in selling the cargo. This claim was 
made immediately on their receipt, by which he was first inform- 
-ed of the omission to credit the freight on Gardner’s shipment. 
The defendants had no opportunity to ratify or object to the do- 
ings of the master before the end of the voyage. 

*‘ Tf the court are of opinion that the plaintiffs are entitled to 
recover, the defendants are to be defaulted, and judgment is to 
be entered against them for damages and costs, the amount to 
be ascertained by an assessor, if the parties do not agree ; other- 
wise, the plaintiffs are to be nonsuited, and the defendants are to 
recover their costs.” 3 

F. C. Loring, for the plaintiffs. 

Choate § Crowninshield, for the defendants. 

Suaw,C. J.* As this case formerly was presented to the 
court. it appeared to us that there was a breach of the contract 
on the part of the master, Brown, one of the plaintiffs, in not 
filling up the entire eleven twelfths of the cargo to be purchased 


* Putnam, J. did not sit in this case. 
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on the part of the defendants. And although in the event that 
happened, it was fortunate for the defendants that it was not en- 
tirely filled up, yet if the plaintiff Brown, with whom the other 
plaintiff was connected, by a plain breach of the agreement, 
earned a profit to himself and his co-plaintiff, the defendants had 
a right to participate in the benefit of it. But as the matter now 
presents itself, it appears that the failure to comply with the 
agreement was on the part of the defendants, in not furnishing 
funds to fill up their proportion of the vessel. ‘The master was 
to exercise his discretion in apportioning the plaintiffs’ funds 
amongst the three articles of merchandise to be purchased, as 
he should think best ; and he had an obvious interest in purchas- 
ing those articles which promised to yield the best profit. If 
the defendants intended to rely on the fact that the master wil- 
fully invested all their funds in the less bulky, instead of the 
more bulky articles, with a view to promote his own interest, to 
their detriment, that fact should have been distinctly averred and 
proved. But the master was left by the defendants to his judg- 
ment, knowing the relation in which he stood to the vessel and 
voyage ; and in the absence of proof, we are bound to presume 
that he exercised his judgment honestly. 

But it is contended for the defendants, that taking the agree 


ment and the instructions together, the master was bound so to 


apportion the funds amongst the articles more and those less 
bulky, as to fill the ship with the amount of funds furnished by 
the defendants. But we cannot so understand the agreement. 
That provided for taking a cargo of sugar, or coffee, or hides, 
or either one or two, or all these. And the defendants agreed 
to furnish eleven twelfths of a full cargo. Of course therefore 
they agreed to furnish funds enough to procure a cargo of either 
one or two, or an assorted cargo of the three articles ; and if 
they failed to do.so, they failed to perform their part of the 
agreement. | 

It is argued on the part of the defendants, that the plaintiffs 
knew the amount of funds furnished by them, and made no ob- 
jection that it was not sufficient to purchase their stipulated part 
of the cargo ; and that in fact it was sufficient, if the whole or 
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a greater part had been taken in the bulkier article of sugar, and 
less in the more costly article of coffee. But we perceive 
nothing of this in the agreement or statement of facts. It does 
not appear of what the defendants’ funds consisted, what was 
the amount of them, or that the plaintiffs knew of the amount, 
or that the parties knew what would be the absolute or relative 
cost of the different articles, at the place of shipment. ‘The 
duty of furnishing funds for the full amount, by letter of credit, 
bills of exchange, or otherwise, was upon the defendants, by the 
agreement. , 

It appears then by the facts, that after the plaintiffs had fur- 
nished their one twelfth of the cargo, the whole of the defend- 
ants’ funds filled up two hundred and thirty-one tons only, leav- 
ing a capacity of forty-six tons unoccupied: ‘That is, the 
plaintiffs furnished eleven tons, they tock fifty-nine tons on 
freight, fourteen of which, added to their eleven, made twenty- 
five, which was their stipulated one twelfth of the cargo, or 
capacity of the vessel. ‘They had a right, by the terms of the 
contract, to fill up their own one twelfth or twenty-five tons, 
either with their own goods, or goods on freight. 

There remained forty-six tons of the capacity of the vessel, 
for which the master, by an arrangement with Messrs Gard- 
ner & Co. at Rio, took freight at four pounds per ton. This is 
the subject of the present action. 

It is urged for the defendants, that they had a right to eleven 
twelfths of the capacity of the vessel, and of course that this 
freight is theirs. But we do not so understand the agreement. 
It is in no sense a charter-party, or letting of the vessel. It is 
true that they had a right to fill the vessel to this extent, with their 
own goods; and if they had offered to do so, or had furnished 
the master with funds for the purpose, and he, in breach of the 
agreement, had not so filled up their proportion, but reserved the 
room for earning freight, it would have presented a very differ- 
ent question. But the extent of the defendants’ right, under the 
agreement, was thus to fill the vessel with their own goods. 
Having failed to do so, we think that the owners were remitted 
to their general right, as owners, to take goods for other ship- 
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pers, and receive the freight, which is compensation for the car- 
riage of goods, to their own account. Independently of stipula- 
tion, the earnings of a vessel belong to the owners. Supposing, 
through the failure of a letter of credit, or otherwise, the funds 
of the defendants had wholly failed, the plaintiffs might have had 
a cause of action for breach of the agreement. In addition to 
this, they would have had a right to employ their vessel in 
freighting goods to Antwerp or elsewhere, and it could hardly 
be pretended that the defendants could claim any participation 
in the freight thus earned. 

It is no doubt better for all parties, in the event that has oc- 
curred, that of an unproductive and unprofitable adventure, that 
the whole vessel was not filled up by the defendants. There 
would have been a greater loss on their part, by having a larger 
amount of merchandise at risk, on which there was a loss instead 
of a profit ; and the owners would have lost in the same propor- 
tion, because their freight was to depend mainly on the profits. 

Who then shall profit by this fortunate accident, by which the 
loss of all parties was diminished, and some advantage obtained ? 
We think it is the owners, who, by having a vessel not wholly 
filled, were enabled to save something for themselves. It is no 
answer to this, we think, to say that if the agreement had been 
fulfilled, the owners would have received no more than they 
would now receive, if the defendants were allowed to detain this 
freight to themselves. It may be said with much more force, on 
the other side, that if the defendants had fulfilled their agree- 
ment, they would have been no better off than they will be now, 
after accounting for this freight to the owners ; and to allow them 
to retain it would be to allow them to profit by their own breach 
of contract. But the true ground we think is, that the plaintiffs’ 
vessel earned the freight, after the defendants had failed to avail 
themselves of the right to fill her up on the terms of the agree- 
ment ; and that they are entitled to the freight as owners. But 
as to the amount of freight obtained, it is conceded to be greater 
than the current rate of freight, and was allowed by Gardner & 
Co. at such high rate, instead of a return commission, which 
they would have allowed, and which would have enured, by the 
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agreement, to the benefit of the defendants ; to the extent of this 
return commission the defendants have a right to retain — the 
amount having been in fact obtained by the plaintiffs in the name 
of freight, as a substitute for such return commission. We are 
of opinion that the plaintiffs are entitled to recover this freight, | 
with a deduction of such return commission, and that the dam- 
ages are to be settled on this basis. 


FRANKLIN Brooks & another vs. KeritH WHITE. 


If a debtor gives, and the creditor receives, in full satisfaction of the debt, the note of a 
third person for a smaller sum than the amount of the debt, 1: is a good accord and 
satisfaction to bar a suit by the creditor to recover the balance of the debt. So if the 
creditor receives a less sum than is his due, in satisfaction of the whole, before the 


day of payment. 

Parol evidence is admissible to explain a receipt, and show to what demands it is ap- 
plicable. 

Where a receipt, given to one of two partners, was lost, and parol evidence was intro- 
duced to prove the terms thereof, it was held that it was for the jury to determine 
whether the receipt was intended to discharge such partner only, or to discharge the 
other partner also. 


AssuUMPSIT on a promissory note, dated April 4th, 1836, for 
$ 865°83, payable to the plaintiffs, Brooks & Saunders, in six 
months, signed by Keith White & Co. The action was com- 
menced against said White, W. Downing and M. W. Wright, 
formerly partners in business, under the name of Keith White 
& Co. ‘The writ was not served on Wright, and the plaintiffs 
discontinued as to Downing ; it being ascertained that he was an 
infant at the date of said note. ‘The defence was, an accord and 
satisfaction before the maturity of the note, by the delivery to 
the plaintiffs, by said Downing, and their acceptance in full sat- 
isfaction of this and all demands against Keith White & Co., 
of two notes held by said Downing against other persons. 

At the trial before Putnam, J. the defendant introduced the 
deposition of said Downing, who deposed that before the note 
in suit fell due, he agreed with the plaintiffs, to indorse to them 
two uegotiable notes which he held against third persons, and 
which amounted to a less sum than $ 865-83, and that the plain- 
tiffs agreed to accept them in full of all claims and demands; 
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that he thereupon did so indorse said notes, and the plaintiffs did 
so accept them; and that the reason why the note in suit was 
not then given up to him was, that it was then lodged in a bank 
out of Boston, for collection. 

The defendant then called a counsellor of this court, as a wit- 
ness, who testified, that soon after this suit was commenced, 
said Downing applied to him for advice, and showed him a pa 
per purporting to be signed by Brooks & Saunders, the plain- 
tiffs. He did not know their handwriting. The paper was a 
receipt by Brooks & Saunders, to William Downing, in con- 
sideration of the transfer of certain other notes by Downing to 
Brooks & Saunders, and the receipt was in full of all other 
notes, signed by Downing and his partners. There was a mis- 
description of the note in suit—a small error in the amount — 
and Downing wished to know if this error avoided the receipt. 
He also testified that he had looked for the receipt, but was 
unable to find it. 

On cross-examination, he testified that the receipt was to 
William Downing in full of all demands. He thought White’s 
name was in the receipt, but could not swear to it. 

Upon this evidence, the plaintiffs’ counsel contended that there 
was no sufficient consideration to support the receipt, so as to 
make a discharge and satisfaction of this note ; that as the re- 
ceipt ran to Downing alone, it was no discharge, in law, of this 
note, as against White. 

The judge instructed the jury that there was a good and suffi- 
cient consideration, and left the case to them to find the intent, 
that is, whether the receipt was intended as a discharge to Down- 
ing only, or to all the members of the firm. ‘The jury found a 
verdict for the defendant. | 

The plaintiffs moved the court for a new trial, on the ground 
of misdirections to the jury. New trial to be granted, or judg- 
ment to be rendered on the verdict, as the court shall order. 

Crowninshield, for the plaintiffs. 

B. R. Curtis, for the defendant. 

Dewey, J. The plaintiffs contend that the evidence, offe1 
ed to sustain the defence of an accord and satisfaction of the 
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note upon which this action is instituted, cannot avail the de- 
fendant, because by his own showing it was only the payment 
and acceptance of a less sum than the amount due on the 
note. ‘The general principle, that the acceptance of a less sum 
in money than is actually due cannot be a satisfaction and will 
not operate to extinguish the whole debt, although agreed hy 
the creditor to be received upon such condition, seems to be :e- 
cognized in, books of unquestionable authority. The reason of 
the rule is, as stated by Lord Ellenborough, in Fitch v. Sut- 
ton, 5 Kast, 232, that there must be some consideration for the 
relinquishment of the excess due beyond the sum paid ; some- 
thing to show a possibility of benefit to the party thus relinquish- 
ing a legal right; otherwise the agreement is nudum pactum. 
So in Pinnel’s case, 5 Co. 117, where it was resolved that pay- 
ment of a less sum, on the day, in satisfaction of the greater, 
cannot be a satisfaction of the whole, because it appears to the 
judges that by no possibility a less sum of money can be a satis- 
faction to the plaintiff for a greater sum : But the gift of a horse 
or the like, in satisfaction, is good ; for it shall be intended that 
the horse might be more beneficial to the party than the money, 
or he would not have accepted it in satisfaction. 

The foundation of the rule seems therefore to be, that in the 
case of the acceptance of a less sum of money in discharge of 
a debt, inasmuch as there is no new consideration, no benefit 
accruing to the creditor, and no damage to the debtor, the cred- 
itor may violate, with legal impunity, his promise to his debtor, 
however freely and understandingly made. ‘This rule, which 

obviously may be urged in violation of good faith, is not to be 
_ extended beyond its precise import ; and whenever the technical 
reason for its application does not exist, the rule. itself is not to 
be applied. Hence judges have been disposed to take out of its 
application all those cases where there was any new considera- 
_ tion, or any collateral benefit received by the payee, which might 
raise a technical legal consideration, although it was quite appar- 
ent that such consideration was far less than the amount of the 
sum due. ‘Thus, where any other articles than money are 
received and agreed to be accepted in -full satisfaction of a debt, 
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the court will not estimate their value in money’s worth, but hold 
the consideration to be good, and the promise to discharge tle en- 
tire debt a valid contract. ‘This distinction was recognized in the 
resolutions in Pinnel’s case, already cited. In Boyd v. Mitch- 
cock, 20 Johns. 76, the receiving of a note of hand for a less 
sum than was due, with the name of another person as promisor 
or indorser, where the creditor agreed to accept the same as a 
satisfaction of the whole debt, was held a valid discharge, as 
an accord and satisfaction. In that case, the court say, ‘* here 
was a beneficial interest acquired, and a valuable consideration 
received by the plaintiffs, when they agreed to accept less than 
their whole demand.’”? ‘The same rule was adopted in Kellogg 
v. Richards, 14 Wend. 116, where it was held that if a credi- 
tor, on a compromise with his debtor, accept the note of a third 
person for a less sum than the debt due to him, in full payment 
of such debt, the acceptance of such note may be pleaded as 
an accord and satisfaction in bar of an action to recover the bal- 
ance due beyond the amount thus received. Nelson, J . Says, 
‘Cit is true there does not seem to be much if any ground of 
distinction between such a case and one where a less sum of 
money is paid and agreed to be accepted in full, which would 
not be a good plea. But the distinction is as sound as that which 
exists between the cases of receiving a less sum of money, and 

an article of property just half the value of the sum due, which 
would constitute a perfect defence. The rule, that the pay- 
ment of a less sum of money, though agreed to be received in 
full satisfaction of a debt exceeding that amount, shall not be so 
considered in contemplation of law, is technical, and not very 
well supported by reason. Courts therefore have departed from 
it on slight distinctions.”’ 

But there is another principle, which the facts in the present 
case authorize us to apply, which is equally fatal to the mainten- 
ance Of the technical objection relied on by the plaintiffs. The 
same ancient authority which declares that the payment and 
acceptance of a less sum, on the day the debt becomes due, 
in satisfaction of a greater, is no defence beyond the amount 
paid, also declares that the payment and acceptance of a less 
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sum, before the day of payment has arrived, im satisfaction of 
the whole, would be a good accord and satisfaction ; for it is said, 
peradventure parcel of the sum before the day it fell due would 
be more beneficial to him than the whole at the day ; and the 
value of the satisfaction is not material. Pinnel’s case, 5 Cc. 
117. And the same doctrine is found in Co. Lit. 212 6, where 
it is said, ‘‘if the obligor pay a lesser sum, either before the 
day, or at another place than is limited by the condition, and the 
obligee receivethit, this is a good satisfaction.”” Yelv. (Amer. ed.) 
11 a, note. The transfer of the notes by Downing was therefore 
a sufficient consideration for a promise by the plaintiffs to receive 
them in full discharge of the note ; and the only remaining in- 
quiry is, whether in its terms the agreement was broad enough 
to constitute an accord and satisfaction, and a discharge of all 
the parties to the note, or whether it was restricted to Downing 
alone. ‘The receipt given by the plaintiffs has been casually 
lost ; but evidence was offered to the jury tending to show that 
the receipt given to Downing was in its terms amply suflicient 
to embrace the note, and without any reservation, on the face 
of it, or any right to collect any part of it of the other promisors. 
The court left it to the jury to find whether the receipt was in- 
tended as a discharge to Downing only, or to all the promi- 
sors ; and the plaintiffs now insist that this was erroneous, and 
that it was not competent fcr the jury to pass upon the intent of 
the parties as to the effect of this agreement. As it seems to 
us, this objection cannot avail the plaintiff. It was not submit- 
ting to them the construction of a written instrument. Their 
first inquiry was, whether the plaintiffs had given a discharge of 
this demand. If that discharge was in full of all demands, as 
the evidence offered tended to show, it was competent to inquire 
what demands were the subject matter of the adjustment, and 
were understood by the parties to be embraced in the receipt ; 
whether the individual liabilities of Downing only, or the liabili- 
ties of the late firm of White & Co., of which firm Downing 
was a member. 

The case of receipts is an exception to the general rule that 
oral testimony is not admissible to contradict or vary a written 
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contract. ‘I'hey may always be explained by oral testimony. 
Stackpole v. rnold, 11 Mass. 27. Johnson v. Johnson, 11 
Mass. 363. Harden v. Gordon, 2 Mason, 541. Rollins v. 
Dyer, 4 Shepley, 475. 

Judgment on the verdict. 


PresipentT, Directors, &c. oF THE AMERICAN Bank 
vs. JoHN S. Jenness & others. 


The indorser of a note negotiated after it is overdue is a competent witness to prove 
that it was paid before it was so negotiated. 

The payees of a note, made payable on demand, indorsed it to a bank as collateral se- 
curity, and the makers paid the amount of the note to the payees while it was thus in 
the bank, and took their receipt, acknowledging payment thereof, and promising ‘* to 
give it up when called for.” The makers did not call for it until after the failure of 
the payees, who had in the mean time, and more than eight months after the date of 
the note, transferred it toanother bank: Held, that a jury would not be warranted, by 
the terms of the receipt, and the delay of the makers to call for the note, to infer that 
the makers intended to authorize or permit the payees to reissue it. Therefore held 
also, that the latter bank could not recover against the makers in an action on the 
note. 


Tu1s case came before the court on the report of the evi- 
dence at the trial before Morton, J. at the November term, 
1839. The facts sufficiently appear in the opinion delivered by 

Putnam, J. This is an action of assumpsit by the indorsees 
against the makers of a promissory note, payable on demand. 
The note came into the hands of the plaintiffs eight months and 
twelve days after it was made. ‘The defence is, that the note 
was paid by the makers to the payees before it was negotiated 
to the plaintiffs. 

By the agreement of the parties, the case is to be considered 
by us just as it would be if there had been a verdict for the 
plaintiffs ; and if the evidence in the case was competent, and 
sufficient to maintain such verdict, judgment is to be rendered 
for the plaintiffs. If not, the plaintiffs are to become nonsuit. 

The defendants contend that the note was overdue when it 
came into the plaintiffs’ hands. In Field v. Nickerson, 13 
Mass. 131, the demand on the maker of 4 note payable on 
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demand, and the notice to the indorser, were two hundred 
and forty-five days after the date of the note—nearly eight 
months—and were held not to be within a reasonable time. 
In the case at bar, the note came into the plaintiffs’ hands 
two hundred and fifty-six days after it was dated, which was a 
few days over eight months from its date. In Thompson v. 
Hale, 6 Pick. 259, a note payable on demand, which was in- 
dorsed to the plaintiff after six months from its date, was treated 
as a note then overdue. ‘The note now in sult, as we think, was 
overdue when it came into the hands of the plaintiffs. The de- 
fendants, therefore, have a right to make the same defence 
against the plaintiffs, which they could make if the action were 
brought in the name of the payees. 

Was the testimony of one of the indorsers, which was intro- 
duced by the defendants, competent evidence to prove payment ? 
We think that question should now be considered as settled in 
the affirmative. ‘The objection to the witness was not on the 
ground that he was interested, but because he was an indorser 
and party to the note. But a party to a note, who is not mter- 
ested, is a competent witness to prove payment, on any other 
matter of defence not affecting the original validity of the note. 
Van Schaack v. Stafford, 12 Pick. 567. Thayer v. Crossman. 
1 Met. 416. ‘Then it comes to the simple question, whether a 
jury would be warranted in giving a verdict for the plaintiffs, up- 
on the evidence. 

The note was produced by the plaintiffs, and the defendants 
admitted their signature. ‘The indorsement was proved by 
Grant, one of the payees. ‘The defendants produced a receipt 
in these words: ‘‘ Boston, Feb. 21, 1837. Messrs. Jenness, 
Gage & Moody having this day paid to us their note, and inter- 
est, of July, 1836, on demand, we promise to give it up when 
called for. Amount $4000. Grant, Seaver & Co.” It was 
testified by Grant, that the note was at that time in the hands of 
the Globe Bank, as collateral security for money then due to 
that bank from Grant, Seaver & Co. ; and that they gave that 
receipt to the defendants, expecting to settle it in a few days. 
At that time, the defendants, on settlement, owed Grant, Seaver 
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& Co. a balance of $19,000. And Grant testified, that ‘* in 
‘the settlement, it was meant to give up to the defendants the 
notes constituting the $19,000 ; included in which sum was the 
note now in suit, which was then in the Globe Bank.”’ But he 
also testified, that on the 24th of March, 1837, this note, with 
other collateral security, was taken from the Globe Bank, and 
was, on the next day, given to the plaintiffs, with a draft of 
$1500, as collateral security for a note of Grant, Seaver & 
Co. to the plaintiffs, of March 4th, at six months, for ¢ 5000, 
and that note was paid and taken up, in a general settlement 
with the plaintiffs; on which Grant, Seaver & Co. gave their 
note for $199,000 due to the plaintiffs. 

Grant testified, that he passed the note now in question to the 
plaintiffs ; that he knew he was passing it; that it did not occur 
to him that it had been paid, though he knew it, and had marked 
it so in his memorandum book. ! 

Grant, Seaver & Co. failed on the 234d of April, 1837, and 
Grant informed the plaintiffs, within two days of that time, that 
this note had been paid. He testified, that eighteen months after 
their failure, when he was soliciting an extension, this note 
was put down, in the schedule of the property of the firm, at 
$ 2000 ; and that the defendants, then and ever since, were in 
good credit. 

The plaintiffs contend that they have a right to recover, on 
several grounds: That the defendants have permitted Grant, 
Seaver & Co. to retain this note, and use it as their property, 
either by exhibiting it as part of their assets, or reissuing it, as 
they might think proper : That if they had inquired, and the re- 
ceipt had been produced to them, it would rather have confirm- 
ed these hypotheses than have proved that it was to be delivered 
up to the defendants as a paid note. It was ‘‘to be given up 
when called for ;” and the defendants, although next door neigh- 
bors to Grant, Seaver & Co., never called for it: That the de- 
fendants, therefore, should be considered as voluntarily per- 
mitting the payees to retain it for some or any purpose which 
they might think beneficial. 

It is true that Grant testified, that the note was in the Globe 
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Bank when it was paid, and that he expected to get it up and 
settle it in a few days. But the plaintiffs contend that the 
credit, which should have been given to Grant as a witness, was 
with the jury, and that his conduct, according to his own state- 
ment, greatly tended to impair the confidence of a jury in his 
testimony. He passed the note after he had made a record 
that it was paid. And he exhibited it as worth half its face, 
¢ 2000, after he told the plaintiffs that it had been paid. 

But we think there is an obvious answer to these suggestions. 
In the first place, the embarrassed situation of Grant, Seaver & 
Co. at the time, would have been recollected and weighed by 
the jury, as in some degree accounting for his conduct, without 
discrediting his testimony. ‘There was no evidence impeaching 
his general character for truth. His firm were hard pressed : 
They were dealing in immense sums, and put to their wits’ end 
to keep up their declining and almost expiring credit. When 
the note was delivered to the plaintiffs by Grant, Seaver & Co., 
their business with the plaintiffs was very heavy ; and Grant’s 
suggestion, that in picking out from their files notes to be given 

to the plaintiffs as collateral security, he looked at sums and not 
names, is entitled to some consideration, perhaps, although it 
cannot be extended to his setting the note down afterwards as 
worth fifty per cent. But however irreconcilable with good 
faith might be the conduct of Grant, the defendants produce the 
writing itself, and contend, and as it seems to us with reason, 
that they have not so conducted themselves as to mislead the 
plaintiffs in this matter; for the note itself declared its own 
dishonor. ‘The defendants could not suppose that they in- 
curred any hazard of being called upon again for payment, by 
reason of the subsequent misconduct of the payees in nego- 
tiating the note. For by the terms of the note, the plaintiffs 
were put upon their guard. It was payable on demand, and 
more than eight months had elapsed after its date. There is no 
evidence that the defendants did any act tending to prove an 
agreement on their part that the note might be reissued, othe: 
than that which may be inferred from the paper itself, and the 
fact that it was not called for until after the failure of Grant, 
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Seaver & Co. Now the defendants did not know the circum-, — 
stances of Grant, Seaver & Co. until after their failure. The 
defendants did not mistrust that they were in the naa of dealing 
somewhat largely and confidentially. 

It was urged by the plaintiffs, that the defendants were next 
door neighbors, daily seeing or doing business with the payees, 
and yet made no demand of the note. ‘This is true, but not 
very extraordinary. It frequently happens that no time is found 
to do what may be done at any time ; especially if it be consid- 
ered a matter which has been substantially arranged already. 
Now Grant expressly testified, that by the agreement the note 
was to be given up to the defendants ; that the matter was to be 
settled in a few days ; which, if true, disproves any consent of 
the defendants that it might be again negotiated. ‘The pay- 
ment was entered in the books of the payees —as was proved 
by the testimony of their clerk. So the receipt, which was 
given, was corroborated by other’ evidence besides the testimony — 
of Grant. The jury could not suppose that the receipt was a 
fabrication antedated. 

It would be for the plaintiffs to maintain their suggestion, that 
the defendants agreed that the payees might reissue the note 
after payment. But the evidence relied on to maintain it, it 
seems to us, is greatly deficient. The result is, that the defence 
is sustained and the plazutifis must become nonsuit. 

Crowninshield, for the plaintiffs. 

C. G. Loring & Goodrich, for the defendants. 
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PRESIDENT, Directors, &c. or THE WASHINGTON Bank 
vs. FrRepeRIcK Brown & others. 


Under the Rev. Sts. c. 101, which entitle a demandant in a writ of entry to recover in 
the same action dainages for rents and profits, the tenant is estopped to deny that he 
was in possession of the demanded premises at the time of action brought, and he is 
liable for the rents and profits thereof, if he plead the general issue and do not give no- 
tice to the demandant, (according to St. 1836, c. 273, and the rule of court) that he 
shall deny possession, &c. 


Tuts was a writ of entry, in which the demandants counted 
on their own seizin. The tenants pleaded the general issue, and 
filed specifications of defence, claiming title to the demanded 
premises under John French. ‘The demandants, at the trial 
before Dewey, J. showed a judgment recovered by them against 
said French, a levy upon the demanded premises of the execution 
which issued on that judgment, and a delivery of seizin and pos- 
session, by the levying officer, to A. Baldwin, who was duly 
authorized by the demandants to receive seizin for them. It 
was also proved at the trial, that said French was in the occu- 
pation of the demanded premises, at the time of said levy, and 
that written notice was given to him to attorn and pay rent to 
the demandants. 

The: judge overruled the objections to the demandants’ right 
to recover, and also ruled that they were entitled to recover 
damages for the rents and profits of the demanded premises. 
The jury returned a verdict for the demandants, and assessed 
damages accordingly. Verdict to be set aside and a new trial 
granted, if the ruling of the judge was erroneous. 

Dexter, for the tenants, argued that as it is by mere fiction of 
law that the general issue, nul disseizin, admits that the demands 
ant has possession and that the tenant has entered, that fiction 
should not be permitted to work injustice: That it should have 
no greater operation than the fiction in ejectment, by which title 
only is settled, and not such possession as subjects the defendant 
to damages for mesne profits. Run. on Eject. 438. 442. Ad 
ams on Eject. (2d ed.) 330. 335. 336. Woodf. Land. & 
Ten. (7th ed.) 642. 646. 647. Peake on Ev. (5th ed.) 349. 
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351. Burne v. Richardson, 4 Taunt. '720. Boston Bank + 
Reed, 8 Pick. 459. Aslin v. Parkin, 2 Bur. 667. 

It is true that by the Rev. Sts. c. 101, § 14, a demandant is 
entitled to recover damages for rents and profits from the time 
when his title accrued ; but it is subject to the limitation in § 16, 
which confines the recovery to the clear yearly value for the 
time during which the tenant was in possession. In the present 


case, the tenants never had possession. 
Cooke & W. Gray, for the demandants, cited Rev. Sts. 
c.101,§ 14. Prescott v. Hutchinson, 13 Mass. 443. Green 
v. Kemp, 13 Mass. 520. Alden v. Murdock, 13 Mass. 256. 
Russell v. Lewis, 2 Pick. 510. Emerson v. Thompson, 2 Pick. 
490. 

Wipe, J.* The only question on the facts reported, which 
has been argued by counsel, is that in relation to the demand- 
ants’ right to recover damages for the rents and profits of the 
demanded premises. It is objected by the counsel for the ten- 
ants, that as there was no proof of the tenants’ actual occupation 
of the premises, or of their having received the rents, they are 
not responsible in damages therefor in this action. 

The objection is founded on the well established rule of the 
English law, that in an action of trespass for mesne profits, after 
a recovery in ejectment, the plaintiff is bound to prove actual 
possession and occupation by the defendant. But this rule, we 
think, is not applicable to a writ of entry under the provisions 
of the Rev. Sts. c. 101. The action of ejectment in England 
is a fictitious action, in which, by the consent rule, the defendant 
is obliged to confess lease, entry and ouster, and to try only the 
title. He is therefore precluded from controverting the plain- 
tiff’s title, in an action for mesne profits, only by the judgment in 
favor of the demandant in the action of ejectment. But in a 
writ of entry, if the tenant is not in possession, he may bar the 
action by a plea of non-tenure or a disclaimer ; and if he omits 
to avail himself of that defence, and pleads the general issue, 
that in law amounts to an admission that he was in possession of 


* The chief justice did not sit in this case 
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the premises when the action was commenced, and he is estop- 
ped, by his plea, to deny the fact, unless he gives notice of his 
intention so to do, by a statement in writing, setting that forth as 
matter of his defence, according to the statute abolishing special 
pleading in civil actions, and the rule of court in relation thereto 
St. 1836, c. 273. 

This was not done in the present case ; on the contrary, 
the tenants, in the specification of their defence, rely on their 
right to remain in possession. ‘They were therefore precluded . 
from denying, at the trial, that they had been in possession from’ 
the time of the commencement of the action. ‘The tenants have 
wrongfully withheld, and the demandants have unlawfully been 
deprived of the possession of the premises during the pendency 
of the action; and for this wrong the demandants seem to be 
well entitled to damages. Emerson v. Thompson, 2 Pick. 490. 

By the Rev. Sts. c. 101, § 14, it is provided, that if the de- 
mandant recovers judgment in a writ of entry, he shall also be 
entitled to recover, in the same action, damages against the 
tenant for the rents and profits of the premises, from the time 
when the demandant’s title accrued, ‘subject to certain limita- 
tions. And by § 16, it is provided that the rents and profits, 
for which the tenant shall be liable, shall be the clear annual 
value of the premises, for the time during which he was in pos- 
session thereof, after deducting all lawful taxes and assessments 
on the premises, that shall have been paid by the tenant, and all 
the necessary and ordinary expenses of cultivating the land, or 
of otherwise collecting the rents, profits, or income of the 
premises. 

Now as the tenants are estopped to deny that they were in 
possession of the premises during the pendency of the action, 
these two sections are conclusive in favor of the demandants? 
right to recover damages for the rents and profits during that 
tume. 

Judgment on the verdict. 
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Wititram Wasuepurn vs. Greorce W. Puituies & others. - 


The court will exercise its authority to issue writs of prohibition to courts of inferior 
jurisdiction, only in cases where such courts clearly exceed their jurisdiction. 

A court martial has jurisdiction of charges against a commanding officer of a volunteer 
company of militia for neglect or violation of the duty imposed on him, by St. 1840, 
c. 92, to certify to the town or city treasurer, yearly, a list of all the members of his 
company who, through the preceding year, have performed all the duties required ly 
that statute. 


Petition for a writ of prohibition. The petitioner alleged 
that he was, and for two years last past had been, captain of a vol- 
unteer company of militia, called the Suffolk Light Guard, attach- 
ed to and forming a part of the first regiment, in the first brigade 
of the first division of the militia of this Commonwealth: ‘That on 
the 6th day of March, 1841, certain charges, and specifications 
thereof, were preferred against him, and forwarded to the major 
general commanding the said first division ; that the petitioner 
was thereupon placed in arrest, and that a division court martial 
was ordered, by said major general, to convene for the trial of 
the petitioner on said charges: That said court, of which Col. 
George W. Phillips was president, assembled, according to or- 
ders, and was organized on the 27th of said March, and that 
the aforesaid charges, and specifications thereof, (which were — 
set forth in the petition,) were then read to the petitioner, and 
that he thereupon interposed a plea to the jurisdiction of said 
court ; but that said court ‘‘ruled that they had jurisdiction,” 
and ordered the petitioner ‘‘ to appear and make defence.” 
Wherefore the petitioner prayed to be relieved, and that he 
might ‘* have a writ of prohibition directed to the president, and 
each member of said court martial, to prohibit him and them 
from taking any further cognizance of the said matters of charge 
against him before them, and touching or concerning the premi- 
ses.” . 

The charges against the petitioner, which the court martial 
held to be cognizable by them, and also the grounds on which 
the petitioner denied the jurisdiction of that court, sufficiently 
appear in the opinion given by the chief justice. 
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Suaw, ©. J. The application to this court for a writ of pro- 
hibition is certainly one of rather new impression, and seems to 
have been rarely resorted to, either in this Commonwealth or 
either of the United States. But this, so far from affording a 
reason why it should not be fully examined, rather requires that 
it should be considered with great care and attention, as estab- 
lishing an important precedent. This court is expressly author- 
ized to issue writs of prohibition. Rev. Sts. c. 81, §$4, 5. 
The origin of this jurisdiction is found in the provincial statutes . 
of 4 and 11 William [II. The first of these acts provided for 
the establishment of ‘‘a superior court of judicature over this 
whole province,” with large but not very definite powers. Anc. 
Chart. 220. The second of these acts, after enacting that there 
should be a superior court of judicature, of five justices, and 
conferring on them jurisdiction, in very broad terms, over subjects 
civil and criminal, and over actions real, personal and mixed, 
brought before them by appeal, review, writ of error or other- 
wise, added, ‘‘and generally of all other matters as fully and 
amply, to all intents and purposes whatsoever, as the courts of 
king’s bench, common pleas and exchequer, within his majesty’s 
kingdom of England, have or ought to have.”” Anc. Chart. 330. 
331. The constitution, both in its declaration of rights, and 
frame of government, recognizes and provides for a supreme ju- 
dicial court. One of the first acts passed under the constitution, 
St. 1780, c. 17, provided that the supreme judicial court of this 
Commonwealth should have cognizance of all such matters, as 
by particular laws were made cognizable by the late superior 
court of judicature, court of assize and general jail delivery, un- 
less where the constitution had provided otherwise. In 1782, 
a further act was passed, reénacting the former provision, with 
some additional provisions, amongst which is this: ‘* And the 
said court shall have power to issue all writs of prohibition and 
mandamus, according to the law of the land, to all courts of in- 
ferior judiciary powers.” St. 1782, ¢. 9, § 2. 

The Rev. Sts. c. 81, § 4, provide, that the justices of the 
supreme judicial court ‘‘ shall have the general superintendence 
of all courts of inferior jurisdiction, to prevent and correct er- 
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rors and abuses therein, where no other remedy is expressly pro- 
vided by law.”? And by § 5, ‘‘ they shall have power to issue 
writs of error, certiorari, mandamus, prohibition and quo war- 
ranto, and all other writs and processes, to courts of inferior ju- 
risdiction, to corporations and individuals, that shall be necessary 
to the furtherance of justice, and the regular execution of the 
laws.”? Whilst, therefore, it thus appears that the power of the 
court is ample to issue writs of prohibition, upon proper and ne- 
cessary occasions, yet like the other prerogative writs with 
which it is associated, it is to be used with great caution and for- 
bearance, for the furtherance of justice, and for securing order 
and regularity in all the tribunals, when there is no other regular 
and ordinary remedy. : 

But though the power of issuing writs of prohibition is thus 
conferred by statute, yet the statute does not define the. cases, 
or the modes in which this power is to be exercised. For this, 
as in many other cases of powers given by statute, we are refer- 
red to that great repository of rules and precedents, the com- 
mon law ; which, being in force before the adoption of the con- 
stitution, was wisely adopted and continued in force by the pro- 
vision of the constitution, c. vi. art. 6, that all laws, adopted, 
used and approved in the colony, province, or state of Massa- 
chusetts, and usually practised on in the courts of law, should 
remain in full force, until altered or repealed by the legislature. 
This of course applied to all that part of the common law, 
which was adapted to our state and condition, which had been 
expressly or tacitly adopted by our ancestors, as the exigencies 
of their social condition required, and which were not repugnant 
to the constitution. ‘That this portion included all those parts 
of the common law, designed to regulate the administration of 
justice, and«produce a uniform and harmonious action amongst 


all the judicial tribunals, is manifest from the provincial statutes, . 


giving the same power to issue writs of mandamus, prohibition 
and certiorari, which in the same manner referred to the com- 
mon law, for their meaning and legal effect. 

On referring to the common law, we find that the object of 
the writ of prohibition is to restrain and prevent a court of pes 
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culiar, limited or inferior jurisdiction, from taking judicial cog- 
nizance of cases not within their jurisdiction. It usually issues 
from the court of king’s bench, and is directed to the judge and 
parties of a suit in an inferior court, commanding them to cease 
from the prosecution thereof, upon a suggestion, either that the 
cause originally, or some collateral matter arising therein, does 
not belong to that jurisdiction. 3 Bl. Com. 112. 

Beyond these two grounds, it seems, the court will not inter- 
fere ; and when the matter is within the general jurisdiction of 
the court below, and in the conduct of the trial, they have not ex- 
ceeded their authority, the court above will not, on an application 
for a prohibition, inquire whether they have decided right or not 

on the merits. Grant v. Gould, 2 H. B. 100. The State v. 
Wakely, 2' Nott & McCord, 410. The People v. Seward, 7 
Wend.°518. Such being the nature and purposes of the pro- 
ceeding by prohibition, it is obvious that it can only be interpos- 
ed, in a clear case of excess of jurisdiction, on the part of some 
judicial tribunal. 

The present is an application for a prohibition to a militia 
court martial, ordered and organized to try the petitioner upon 
certain charges and specifications thereof ; and being made in 
‘the outset, before that court has proceeded to the consideration 
of any other question than that of its jurisdiction, unless it ap- 
pears upon the face of the proceedings that the court has no 
jurisdiction of any part of the subject matter of these charges, it 
is not a case for a prohibition. 

A court martial is usually resorted to for the trial of offences 
of a purely military nature, or those made triable by a court mar- 
tial by positive law ; and we are not to presume that such court 
will exceed their jurisdiction, unless it is manifestly shown. In 
the present case, we are called upon, from an examination of the 
complaint, upon which the trial of the petitioner has thus far 
proceeded, to declare that no part of the matter of that com- 
plaint is within the jurisdiction of a militia court martial, and 
that the offence, with which he is thereby charged, if it be an of- 
fence triable and punishable by law, is purely of a civil nature, 
to be prosecuted in the ordinary civil tribunals. This charge 
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is, neglect of duty in not making his certificate and return, with- 
in the time required by law, and neglect and misconduct, charg- 
ed in several different forms, in certifying fhat a number of the 
members of his company had, during the year, performed all 
the duties required by the last militia law, to entitle them to re- 
ceive the reward or compensation provided by law, who in fact 
had nut performed such duties, and were not so entitled ; and so 
that such certificate was false, and the public were thereby de- 
frauded. 

It is to be considered that the certificate required to be given 
by the commanding officers of companies, on or before the Ist 
of November of each year, seems to be made by the law con- 
clusive evidence of the fact therein stated, and of the title of the 
men therein named to the bounty of five dollars ; and that the 
treasurers of towns are to pay the same, upon the authority of 
such certificate, without further inquiry into the truth of the fact 
certified. St. 1840, c. 92, §§ 14, 15. By § 25 of the same 
act, every non-commissioned officer, musician and private, who 
shall unnecessarily neglect to appear on the appointed days, 
shall not only forfeit his annual pay, but shall also incur a fine ; 
so that the duty of making such certificate, and of making it tru- 
ly, is a very important one, devolving upon the captain or com- 
manding officer of a company, and one deeply affecting the ~ 
rights of the persons concerned, and of the public. The charge 
against the petitioner is, for the neglect and breach of this mil- 
itary duty ; and the objection is, that if punishable at all, it is to 
be prosecuted in a civil tribunal, and is not cognizable bya | 
court martial. 

In looking at this statute of 1840, it will be found that a great 
variety of duties are imposed upon various officers, civil and mil- 
itary. Section 10 directs that all officers named in the act, who 
shall neglect or refuse to obey any of its provisions, shall forfeit 
a sum not more than $500, nor less than $ 20, for each offence, 
to be recovered in any court, having competent jurisdiction. 
The statute thus treats each neglect and breach of duty under 
it as an offence, and provides for the prosecution and punish- 
ment of all civil officers offending ; but it provides no mode for 
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one 


the trial and punishment of military officers for similar offences. 
This carries a strong implication, that in the judgment of the 
legislature, the trial and punishment of military officers was pro- 
vided for by some previous and different law. We are then 
carried back to the revised statutes to see how the offences of 
military officers are to be tried and punished. 

The 12th chapter of the revised statutes, which was a geuere 
al revision of the militia laws, made a provision, in § 125, for a 
similar compensation to non-commissioned officers and soldiers, 
and provided for the performance of a like duty by the com- 
manding officers of companies by certifying truly the names 
of their men, entitled to such bounty ; and the non-performance 
of this duty subjected the commanding officer to a specific pe- 
cuniary penalty. But by St. 1839, c. 163, this entire 125th 
section of the Rev. Sts. c. 12, allowing a compensation to sol- 
diers, and requiring commanding officers to certify, was in terms 
repealed, and with it fell that part of the 101st section, which im- 
posed a penalty for the breach of that duty. One question which 
has been discussed 1s, whether this part of the revised statutes 
is revived by the repealing clause of St. of 1840, in repealing that 


of 1839. The last section of St. of 1840, repeals all acts and 


parts of acts inconsistent with the provisions of that act. This 
does not, in terms, repeal the repealing act of 1839, and we 
think it does not do this by implication. This clause in a statute, 
repealing all inconsistent acts, is itself nearly useless, inasmuch 
as all inconsistent previous legislative provisions must necessarily 
yield to every new law, without such clause. But we think 
they are not repugnant, and that the repealing act of 1839 and 
all the provisions of that of 1840 may well stand together. It is 
true that the statute of 1839 abolished the bounty to soldiers, 
and that that of 1840 gave a similar bounty ; but this was so 
done, not by reviving the provision of the revised statutes, but 
by a new substantive legislative enactment, operating with the 
same effect, as if no similar law had ever previously existed. 


‘The result is, that § 125, and part of § 101 of Rev. Sts. ¢. 12, 


imposing a specific pecuniary penalty, was not revived and re- 
stored by the statute of 1840. 
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We are then led to inquire whether any of the unrepealed 
parts of the Rev. Sts. c. 12, reach this case. No part of that 
chapter was repealed by that of 1839, except § 125, and some 
provisions respecting compensation to certain officers, not mate- 
rial to the present question. By § 119, which remains in full 
force, every commissioned officer shall be liable to be tried by a 
court martial for the offences therein enumerated. One of them 
is ‘* for neglect of any of the duties required in this chapter.” 
Neglect of duty is thereby treated as a military offence for which 
a commissioned officer is liable to be tried by a court martial ; 
and other sections show what is the power and jurisdiction of a 
court martial. We are aware that the literal phraseology is, 
‘¢ duties required in this chapter ;”’ and the question is, whether 
it shall extend to duties required by a subsequent additional act. 
At the time when the revised statutes were passed, all the militia 
laws were revised, all former acts were repealed, and of course 
all military duties, required of the citizen, were prescribed by 
that chapter. The language therefore, at the time, was equiva- 
lent to the words, ‘‘any military duties,” or ‘‘ all military du- 
ties.” By the statute of 1840, which was entitled ‘* an act in 
addition to the several acts concerning the militia,’”’ although the 
specific provision of the revised statutes in regard to the com- 
pensation of soldiers, and the certificate of commanders was not 
revived, yet a provision for a compensation to soldiers was 
made, and a duty was imposed upon such commanding officer 
of a company, to make a true certificate of facts. ‘This was a 
duty devolving upon such commander as a military officer, the 
faithful performance of which highly concerned the honor of the 
militia, and the pecuniary interests of the citizens and of the 
public, the neglect of which was of the same nature with those 
mentioned in § 119 of Rev, Sts. c. 12, for which a commis- 
sioned officer is liable to be tried by a court martial. A mode 
of punishing all neglect of duty by civil officers is prescribed, to 
be prosecuted by courts of civil jurisdiction; and this, in the 
‘absence of any provision in regard to military officers, leaves a 
strong implication, that they were to be proceeded against in a 
different mode, and before a court of military jurisdiction. Con- 
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sidering that when the revised statutes were passed, the 12th 
chapter embraced the whole range of military duties, that it still 
remains the basis of the whole militia system, and that subse- 
quent acts in pari materia are in fact, as well as in terms, ad- 
ditions to that chapter, it seems that the language should not be 
so literally construed as to confine the act to the specific duties 
enumerated in that chapter, but extended, by a reasonable con- 
struction, to the breach of similar duties, prescribed by such ad- 
ditional acts. When therefore the legislature prescribed a duty 
similar to those enumerated in the revised statutes, by an addi- 
tional act, and prescribed no mode of punishing the neglect of 
such duty by military officers, the reasonable conclusion is, that 
they understood and intended, that it should be tried and punish- 
ed by a court martial, in the manner already provided for, in the 
revised statutes. We are therefore of opinion, that so far as the 
charges and specifications exhibited against the petitioner im- 
pute to him neglect and breach of duty, as a commissioned mili- 
tary officer, the court martial has jurisdiction of the subject, and 
that the writ of prohibition must be dismissed. 
I. J. Austin, for the petitioner. 
- Codman, (Judge Advocate,) contra. 


JosepH H. Wittrams & others vs. Ture Ocran Insur- 
ANCE ComMPaANY. 


By a policy of insurance on a vessel, A. was insured for whom it concerned ; and it 
was stated on the back of the policy, that it was understood that the insurance attached 
for A. B. & C., each one third, payable to A.: It was stipulated in the policy, that 
in case of loss, such loss should be paid, &c. ‘all sums, due to the insurers from the 
insured, being first deducted.”’ 

Held, that A. B. & C. might join in an action on the policy. 

Held also, that the defendants could not set off against B. & C. any debt due to the de- 
fendants from A. alone. 


THis was an action of assumpsit, brought by J. H. Williams, 
G. Adams, and 8. G. Bridge, to recover the amount of an al- 
leged loss upon the brig Draco, insured by the defendants, at 
and from Boston to Sydney in New South Wales, and at and 
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from thence to her port of discharge in the United States. The 
policy bore date August 26th, 1836, and*caused to be insured 
S. G. Bridge, for whom it concerned, $8000, on said brig, &c. 
and was indorsed as follows: ‘* Sept. 10, 1836. It is under- 
stood that the within insurance attaches for §. G. Bridge, 
George Adams and J. Hartwell Williams, one third each, pay- 
able to S. G. Bridge. Joseph H. Adams, Prest.” 

This provision was in the policy : ‘‘ In case of loss, such loss 
shall be paid in sixty days after adjustment thereof; the amount 
of the premium note, if unpaid, and all sums due to the company 
from the insured, when such loss becomes due, being first de 
ducted, and all sums coming due being first paid or secured to 
the satisfaction of said president and directors, they discounting 
interest for anticipating payment.” 

The first count in the declaration was upon the policy, alleg- 
ing a loss in the usual form. ‘The second count was upon an 
award, alleged to have been made by N. G. Snelling, in pursu- 
ance of a submission by the plaintiffs and defendants of the 
questions arising between them under said policy ; by which 
said Snelling had decided that the plaintiffs were entitled to re- 
cover a certain amount therein stated. 

At the trial before Morton, J. the defendants did not deny the 
loss alleged in the declaration nor their liability therefor under 
the policy, and the award; but they insisted that the action 
should have been brought by Bridge alone ; and also, that if the 
action were rightly brought, yet that they might set off, against 
the amount which the plaintiffs could recover, demands which 
they held against Bridge. : 

It was testified by a clerk in the office of the defendants, 
that Bridge applied to the defendants for the insurance in the 
policy in suit, and that they dealt with him in the procurement 
of it: That Bridge had since given to the defendants a receipt 
for $ 1039-86, money received of them, for which he promised 
to account: That this receipt was taken by the defendants in 
lieu of a note which Bridge had given them for a policy on the 
Draco, underwritten a year or eighteen months previously to the 
policy now in suit, and for the additional premium due on said 
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first policy: That the witness had often demanded of Bridge the 
amount of said receipt, who pretended that he had claims on the 
office for losses, and that when they were settled, this note, &c. 
should be paid ; and that the witness knew no other losses, for 
which Bridge had a claim, besides this upon the Draco, under 
the policy on which this action was brought. 

It was admitted that when the premium note was given, which 
wus taken up by said receipt for $ 1039-86, viz. on the 10th of 
October, 1834, said Bridge & Adams, one Osborn, and one 
Knowles, were the owners of said brig. 

Within the year next preceding the trial, Bridge took the 
benefit of the insolvent act of. this Commonwealth — Sf. 1838, 
c. 163. 3 

The questions as to the plaintiffs’ right to maintain the action, 
and the defendants’ right of set-off, were reserved for the con- 
sideration of the whole court. 

C. G. Loring § Dehon, for the plaintiffs. 

Crowninshield, for the defendants. : 

Wipe, J. ‘Two questions only have been submitted to the 
consideration of the court; the first relating to the form of the 
action, and the other to the defendants’ right of set-off. 

In the first place, it is objected, that the action should have 

been brought in the name of Bridge alone, to whom, by the 
policy, the loss was made payable; and 2d, that if the action 
were rightly brought, the defendants have a right to set off the 
demands which they have against Bridge; to the extent of the 
loss. 

1. The first question, we think, is settled, and on satisfactory 
principles, by the case of Farrow v. Commonwealth Ins. Co. 
18 Pick. 53, and the cases there cited. ‘The plaintiffs were the 
party insured, and the defendants’ promise must be considered 
as made to them, although the loss was payable to Bridge. But 
he had no interest in the policy, except as part owner ; and by 
the indorsement on the policy, it is expressly stipulated that 
“the insurance should attach for the plaintiffs, one third each, 
payable to S. G. Bridge.” But if this indorsement had not 
been made, we think it quite clear that this action might be well 
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maintained. Bridge was insured ‘‘ for whom it may concern ;” 
and on such a policy, unquestionably the owners of the property 
insured may maintain an action in their own names, to recover a 
loss. So a person having only a special interest in the property 
may maintain an action, if the policy were made on his behalf; 
as was decided in Pacific Ins. Co. v. Catlett, 4 Wend. 79. 
Generally, a person for whose benefit a promise is made may 
maintain an action upon it, especially if the promise be made to 
the agent of the party suing. Com. Dig. Action of Assumpsit, 
E. a. 1 Chit. Pl. 5. 6. Felton v. Dickinson, 10 Mass. 287. 
Arnold vy. Lyman, 17 Mass. 405. 

Bridge, in procuring the policy, acted as principal, as to his 
own share of the vessel, and as agent of the other owners, as to 
their shares. ‘The contract, therefore, is to be construed as a 
contract between the defendants and the owners of the vessel. 

In Farrow v. Commonwealth Ins. Co. 18 Pick. 53, it was de- 
cided that the action in that case might have been brought in 
the names of the insurance brokers, for the benefit of the own- 
ers ; or it might be brought in the names of the owners. ‘The 
rule, we think, is correctly laid down by Bayley, J. in Sargent 
v. Morris, 3 Barn. & Ald. 280, 281. ‘If an agent acts for 
me and on my behalf, but in his own name, then, inasmuch as 


he is the person with whom the contract is made, it is no answer 


to an action in his name, to say, that he is merely an agent, un- 
less you can also show, that he is prohibited from carrying on 
that action by the person on whose behalf the contract was 
made.’? And he adds, that in policies of insurance, it is a 
common practice to bring the action ‘‘ either in the name of the 
party by whom the contract was made, or of the party for whom 
the contract was made.’? And such has been the practice 
in this Commonwealth. Lazarus v. Commonwealth Ins. Co. 
5 Pick. 76. And the same rule of law is laid down in Wil- 
liams v. Millington, 1 H. B. 81, in respect to contracts with 
factors, carriers, and auctioneers. See also Hulse v. Young, 
16 Johns. 1. Girard v. Taggart, 5 8. & R. 27. 

2. As to the defendants’ right of set-off, we think that also 
is a well settled question. The point is very fully discussed, 
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and the authorities are referred to in the case of Hurlbert v. 
Pacific Ins. Co. 2 Sumner, 472. In that case it was decided, 
that where an insurance was effected by an agent, for the benefit 
of whom it concerned, and a loss was incurred, and the agent 
brought an action against the underwriters in his own name, for 
the benefit of the owners of the ship, the defendants could not 
set off any debt, due from the agent in his own right, against the 
amount claimed for the loss. ‘That, decision seems to be well 
sustained by the authorities, and upon satisfactory principles. 
That case turned, as this does, upon a clause in the policy, by 
which it was agreed, in case of loss, that all sums due to the 
underwriters from the insured should be deducted from the 
claim for the loss. So that the only question is, who are ‘‘ the 
insured,”’ within the true intent and meaning of the policy. And 
in the present case, the answer is clear of all doubt. It is ex- 
pressly agreed, by the indorsement on the policy, that it should 
attach for the owners. And this would have been the construc- 
tion of the contract, if no such indorsement had been made. 
The indorsement was not made for the purpose of changing, in 
any respect, the terms of the contract; but it merely declar- 
ed who were the persons insured; their names and interests 
not having been inserted in the policy. And it appears by 
the evidence, that no party, except the owners of the vessel, 
had any insurable interest, or any concern, in the property in- 
sured. 

We are therefore of opinion that the defendants have no right 
of set-off, except against the share of Bridge. Thus far their 
claim is well founded, and is admitted. For although the con- 
tract is joint, the plaintiffs’ interests are separate and distinct ; 
and if the defendants had separate demands against each of the 
plaintiffs, they might be set off according to the true meaning of 
the policy. But it does not appear by the evidence that the 
defendants have any claim against either of the plaintiffs besides 
Bridge. If they ever had any claim upon Adams, it appears to 
have been relinquished by taking the security of Bridge. At 
all events, the defendants have not proved that they have a sub- 
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sisting claim against Adams, and it cannot be inferred from the 
facts reported, if it were competent for the court to make the 
inference. | 

Judgment for the plaintiffs. 


Asner H. Bowman vs. Georce B. Biropeettr & anotner, 
& Trustees. 


Where, after a partnership is dissolved, a suit for a partnership debt is brought against 
the former partners, and one of them is held to bail, and judgment is recovered against 
both, and the bail are compelled to pay the amount of such judgment, they cannot 
recover of the other partner any part of the sum thus paid by them. 


Hiram Jounson & James Hooron were summoned as trus- 
tees of the principal defendants, Blodgett & Burns, and the 
only question raised in the case was, whether said Hooton was 
chargeable. From his answer, and the facts set forth in the an- 
swer of said Johnson, which the parties agreed should be taken 
in connexion with the answer of Hooton, it appeared that on the 
Ist of April, 1837, said Johnson & Hooton, then residing in 
New York, became partners in trade, and that the partnership 
was dissolved in the month of June following, when Hooton re- 
moved into this Commonwealth: That while the partnership 
existed, said partners became indebted to Ormond & Rose for 
the rent of a store, and that, after Hooton removed from New 
York, Ormond & Rose commenced an action against him and 
Johnson and caused Johnson to be arrested, and that said 
Blodgett & Burns, the principal defendants in this action, be- 
came his bail: That no service was made on said Hooton, but 
that the action proceeded as against both, and judgment was 
rendered against both, in August, 1838: 'That subsequently, 
upon the avoidance of Johnson, a scire facias was issued against 
said Blodgett & Burns, his bail, and a judgment thereon was 
rendered against them, in October, 1838, for the amount recov- 
ered by Ormond & Rose against said Johnson & Hooton, 
which judgment they paid and satisfied. 

It further appeared that said Johnson & Hooton had made no 


MARCH TERM 1841. 309 


Bowman v. Blodgett & another, & Trustees. 


adjustment of their partnership concerns, and that they disagreed 
as to the fact whether, on adjusting those concerns, a balance 
would be due to Hooton. 

Betton, for the plaintiff. 

Al. H. Fiske, for Hooton. 

Dewey, J. The question of the liability of Hooton to be 
charged as trustee depends upon the answer to be given to the 
inquiry whether, upon the facts disclosed, Blodgett & Burns 
could have maintained an action against Hooton to recover the 
money paid by them on the judgment against them as bail of 
Johnson. ‘The plaintiff insists that the money thus paid by 
Blodgett & Burns was paid for the benefit of Hooton as well 
as Johnson. If it be conceded that there was an incidental 
benefit to Hooton by the payment made by Blodgett & Burns, 
yet this is not sufficient to authorize the party, thus paying mon- 
ey, to maintain an action against him who is thus benefited by 
the payment. No man can create a cause of action against an- 
other by the mere voluntary payment of his debts. It must be 
done upon request, either express or to be implied from all the 
circumstances of the case. The payment may be properly 
made when required in consequence of an obligation assumed by 
the party paying money at the instance of him for whose benefit 
it is paid ; and in some cases, when paid compulsorily and neces- 
sarily in the protection of his own interests, to remove incum- 
brances or liens. 1 Leigh’s Nisi. Prius, 70, 71. The mere 
fact, that Blodgett & Burns have paid a debt for which Hooton 
was liable, is not therefore alone sufficient to charge Hooton in 
this action. } 

It is unnecessary to consider what would have been the effect 
of a payment made under circumstances similar to those dis- 
closed in the present case, if they had taken place during the 
continuance of the partnership. The case presents itself subject 
to the further objection, that the obligation assumed by Blodgett 
& Burns, which alone created their liability to pay the money 
now demanded of Hooton, was assumed after the dissolution of 
the partnership, and at the sole request of Johnson. But such 
dissolution puts an end to the authority of one partner to bind 
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the other members of the late firm, and operates as a revocation 
of all power to create new contracts. Hence, after a dissolu- 
tion, the party withdrawing cannot be bound by any new con- 
tract entered into by his former partner. He is incompetent to 
bind the former partner by giving a new promissory note in the 
partnership name for a partnership debt, even in renewal of a 
former note. Bank of South Carolina v. Humphreys, 1 McCord, 
388. 

These general principles are very familiar and I suppose will 
not be questioned. ‘The plaintiff however contends, that this 
payment by Blodgett & Burns was compulsory, and therefore 
not liable to the objections that might be taken to a volun- 
tary payment, or advancement of money at the request of one 
of the late partners, and that it falls within the principle of the 
case of Evall v. Partridge, 8 'T. R. 3083; a case which car- 
ries the doctrine of implied assumpsit, arising from the payment 
of money for another, without his request, to a great extent. 
In that case, the goods of the plaintiff being on the premises of 
a third person held by a lessee, were distrained by the landlord 
for rent in arrear, and the plaintiff was obliged to pay the amount 
of rent so due in order to redeem the said goods ; and it was 
held that the plaintiff in that case might maintain assumpsit, for 
the money thus paid, against the original lessees who were 
bound by their covenants to pay the same to their landlord ; al- 
though some of the lessees had, to the knowledge of the plaintiff, 
before he placed his goods on the premises, assigned their inter- 
est to one of their co-lessees, who was in the exclusive posses- 
sion of the premises at the time the goods were distrained. 

It seems to us, that in the case cited the payment was not a 
voluntary one, in the sense in which the present one was. It 
did not arise from an obligation assumed at the request of one 
of the co-lessees. It does not appear that the party paying the 
money knew that there was rent in arrear, or that any liability to 
pay money would attach by placing his goods on the premises 
of the lessee. It was strictly compulsory upon him, and ueces- 
sary to procure the possession of his goods which had been dis- 
trained. 1 M. & 8.499, 500. But in the case at bar, the hability 
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arose upon a voluntary undertaking by Blodgett & Burns in 
behalf of one of two copartners, and not an obligation originally 
for the payment of money, but from the execution of a bail 
bond, in which Johnson was sole principal, and they became his 
sureties. It was a personal undertaking on the part of Johnson 
for his appearance in the suit in which he was arrested, and of no 
validity against Hooton ; and it is as such to be considered on 
the part of the sureties to the bail bond, when looking to their 
principal for indemnity. 

A case having a strong bearing upon the question of raising 
an implied assumpsit, as against all the copartners, in favor of a 
surety who had executed a bond with one of several copartners, 
and had subsequently, as such surety, paid the money due 
thereon, may be found in 2 Johns. 213, Tom v. Goodrich. 
In that case, one of five partners ina commercial house exe- 
cuted a bond to the United States for the amount of duties on 
merchandise belonging to the firm, and ‘Tom, the plaintiff, exe- 
cuted the bond as surety. ‘The principal in the bond having 
deceased, the surety paid the amount of the same, and brought 
his action on the implied assumpsit against the other copartners ; 
but it was held that he could not maintain his action; that inas- 
much as one partner could not bind his copartner by his sole 
deed, so he could not, by signing a sole bond with a surety to 
that bond, create a liability or cause of action against the other 
partner, in favor of the surety. That case, it is obvious, goes 
far beyond the principle necessary to settle the present one; as 
the bond, in the case cited, was executed during the existence 
of the partnership. The objection stated by Kent, C. J. to 
the maintaining of that action, applies equally to the present. 
To the apparently strong argument that the implied assumpsit, 
as against all the partners, would arise from the payment of 
money for their common benefit, the answer was, ‘‘ We cannot, 
in this action, unravel the accounts between A.,’’ who signed 
the bond and obtained B. as his surety, ‘‘and his partners ; and 
to push the implied assumpsit beyond the party to the bond 
may lead to great difficulties and produce injustice.”” What- 
ever may be thought of the force of this reasoning applied to the 
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facts in the case of Tom v. Goodrich, or the correctness of the 
decision in that case, they certainly have a strong bearing in a 
case where the question is, whether an implied assumpsit can be 
raised against the members of a late partnership, m favor of a 
_surety who has executed a bond at the instance of one of the 
partners, after the dissolution of the partnership. 

A case more analogous is found in 4 Dev. & Bat. (N. Caro 
lina) Rep. 423, Osborn v. Cunningham, where it was held 
that if two joint obligors be sued, and one of them give bail, 
such bail cannot, upon being compelled to pay the debt, main- 
tain an action against the other obligor for money paid ; there 
being no privity between the bail of one obligor and his co- 
obligor. See also 4 Dev. & Bat. 425, Carter v. Black. 

Upon legal principles, how does the present case differ from 
that which would have arisen if Johnson, upon being pressed for 
money and threatened with an arrest, had borrowed the money 
of Blodgett & Burns to pay the debt to Ormond & Rose? Or, 


to take a case a little stronger, suppose Johnson had been act- 


ually arrested on mesne process, and, to avoid going to prison or 


giving bail, he had applied to Blodgett & Burns, stating the situ- 
ation in which he was placed, and they had advanced the money 
and thus relieved him, and discharged the debt due from John- 
son & Hooton. In the cases supposed, I apprehend it would 
be readily conceded that there could be no legal claim on Hoo- 
ton for the money advanced. How does it differ the case, that 
instead of advancing the money at the early period of the suit I 
have supposed, Blodgett & Burns became bail for the personal 
appearance of Johnson, and by reason of their neglect to surren- 
der him and thus discharge themselves of their liability, they 
permitted a non est inventus to be returned, and thereupon were 
compelled to pay the amount of the judgment ? 

It seems to us that the facts of the present case cannot raise 
an implied assumpsit on the part of Hooton to repay to Blod- 
gett & Burns the money they have advanced in consequence of 
becoming bail for Johnson. We cannot know the equities of 
the case between the late copartners, Johnson & Hooton. 
But if it were conceded that as between them, Hooton ought to 
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pay a part or the whole of the debt to Ormond & Rose, the le- 
gal difficulty would still present itself, that Johnson, after the 
dissolution of the partnership, could not create, by his sole act, 
or impose on Hooton a new liability to a third person. ‘The 
result is, therefore, that Hooton cannot be held as trustee. 


Betsey Lee, Administratrix vs. Epwarp THORNDIKE, 
Administrator. 


The awards of the commissioners, under the convention of July 4th, 1831, between the 
United States and France, were conclusive as to the validity and amount of claims upon 
France for damages and injuries, but were not conclusive as to the conflicting rights of 
different persons to the fund awarded : And where the commissioners awarded to A.a 
certain sum for a vessel, &c. sequestrated by France, and A. received the same, it 
was held that B. might recover of A. one third of that sum, upon proving that A. in 
fact owned only two thirds of the vessel, &c. and that B. owned the other third. 

Papers annexed to a deposition were certified by the secretary of state to be “true 
copies of the papers and extracts in the case of”? a certain vessel, ‘on file in the 
department.’? One of the papers was an extract from the proceedings of the impo- 
rial court of prizes, sequestrating the vessel ; and another was an extract from a poli- 
cy of insurance on the vessel. Held, that the papers were admissible in evidence ; 
as it must be taken by the court that the copies thus certified were copies of all that 
was on file in the department, and not abstracts made by the secretary. 

One of the commissioners under the convention with France annexed to his deposition, 
which was taken on interrogatories at the request of a plaintiff, an exemplification 
from the department of state of the papers that were before the board of commission- 
ers in the case of a certain vessel, and deposed that he had examined the papers in 
said department, and that those which were annexed were all the papers that were be- 
fore said board in that case. Held, that the deposition was admissible as evidence, 
although the defendant did not know that said papers were to be annexed, and there- 
fore had no opportunity to cross-examine the deponent concerning them. 


AssumpsiT on the money counts, to recover one third part 
of certain money alleged to have been received by the defend- 
ant under an award of the commissioners, appointed pursuant to 
an act of congress, (St. 1832, c. 199,) to carry into effect the 
treaty of July 4th, 1831, between the United States and France. 
The plaintiff alleged that the said commissioners, in making their 
award in the case of the schooner 'T'wo Friends, had by mistake 
awarded the entire amount, allowed for the said schooner and 
the freight thereof, to the defendant, as administrator of Henry 
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Thorndike, and that the defendant had received the same, 
whereas one third of the said amount should have been awarded 
to the plaintiff, as administratrix of Larkin T. Lee. 

At the trial before Putnam, J. the defendant objected to the 
admission of any evidence to contradict the said award, or to 
show that a mistake was made in the same, on the ground that 
the said commissioners were a judicial tribunal, and their award 
a judicial act, and on matters within their jurisdiction ; and that, 
being such judicial act, the award could not be impeached col- 
laterally in any other tribunal ; but that, so long as it remained 
in force, it was conclusive upon all the world. The judge ruled 
that evidence was admissible to prove that the commissioners, 
in making their award, committed the mistake alleged by the 
plaintiff. | 

The plaintiff then offered as evidence certain documents, ex- 
emplified, from the department of state of the United States, to 
the admission of which the defendant objected, because they did 
rot purport to be complete and perfect copies of all the papers 
in the said department relating to the transaction in question, 
but only to be true copies and extracts of papers ; that there- 
fore there might have been other papers, contradicting or mate- 
rially qualifying those produced ; and that extracts of papers 
were not admissible as evidence. The judge ruled that the doc- 
uments offered were competent evidence, and admitted them ac- 
cordingly. 

The plaintiff then offered the deposition of J. K. Kane, one 
of the commissioners, which was objected to by the defendant, 
on the ground, that before giving his deposition the deponent was 
furnished, by the plaintiff, with the documents above mentioned, 
going to enable him to give the same — which was in fact on the 
part of the plaintiff communicating with the deponent, and con- 
trary to the terms of the commission under which said deposi- 
tion was taken ; that the defendant had no opportunity to cross- 
examine the said deponent in reference to the said documents, 
not knowing that they were to be taken or exhibited to the de- 
ponent before or at the time he gave his deposition ; and final- 
ly, that the said deposition was given from the documents in 
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question, and not from the memory of the deponent. The judge 
ruled that this deposition was admissible as evidence, and it was 
read to the jury. 

The plaintiff then offered the depositions of R. M. Saunders, 
one of the commissioners, and of Thomas L. Smith, register , 
of the United States treasury, both which were read as evidence. 

The defendant offered no evidence, and the jury were in- 
structed to find a verdict for the plaintiff, subject to the opinion 
of the full court on the questions of law reserved. 

If all the above stated rulings were correct, judgment to be 
rendered on the verdict: If the same, or any of them, were er- 
roneous, the verdict to be set aside and a new trial granted. 

B. Sumner, for the defendant. 

W. Gray, for the plaintiff. 

Putnam, J. By virtue of the United States St. 1832, ¢. 
199, to carry into effect the convention of July 4th, 1831, be- 
tween the United States and France, commissioners were ap- 
pointed to receive and examine all claims which might be pre- 
sented under that convention, according to the provisions of the 
same and the principles of justice, equity and the law of nations. 
The-plaintiff alleged that there was a claim made by Larkin T. 
Lee, the plaintiff’s intestate, and Henry Thorndike, the defend- 
ant’s intestate, for the seizure and sequestration of the schooner 
Two Friends, and her freight, one third of which belonged to 
the said Larkin 'l’. Lee, and the: other two thirds to the said 
Henry Thorndike. And the plaintiff declared that the commis- 
sioners, by mistake, awarded the whole to said Henry 'Thorn- 
dike, and that he received it ; whereas they ought to have award- 
ed to the said Larkin ‘I’. Lee one third thereof: And this ac- 
tion is brought to recover for the amount, which was thus by 
mistake recovered by the defendant’s intestate. 

The plaintiff’s claim has been resisted on several grounds. In 
the first place, it is contended for the defendant, that the pro- 
ceedings of the commissioners cannot be impeached collaterally, 
in the manner in which the plaintiff proposes: That they con- 
stituted a special tribunal, whose judgments, decrees and awards 
were conclusive upon the parties who were before them. 
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This matter was heretofore before this court, in the case of 
George Law and others, in equity, against the defendant, in 20 
Pick. 317, in which it was held, that if the plaintiffs had any rem- 
edy, it was by an action for money had and received. But the 
principles applicable to this case were settled in Comegys v. 
Vasse, 1 Pet. 193, where it was held that the decision of the 
commissioners, ‘‘as to the validity and amount” of the claims 
against Spain, for damages and injuries received, should be con- 
clusive and final ; but that it did ‘‘not necessarily or naturally 
follow, that the authority, so delegated to the commissioners, in- 
cluded the authority to adjust all conflicting tights of different 
citizens to the fund so awarded.” 

And it was decided that after the commissioners had ascer- 


tained the validity and amount of a claim, the rights of the claim- 


ant, as between him and others, was to be settled by the judi- 
cial tribunals. It was said by Mr. Justice Story, who deliver- 
ed a clear and satisfactory opinion in that case, that ‘‘ the 
validity and amount of the claim being once ascertained by the 
award of the commissioners, the fund might well be permitted 
to pass into the hands of any claimant, and his own rights, as well 
as those of all others who asserted title to the fund, be left to 
the ordinary course of judicial proceedings in the established 
courts, where redress could be administered according to the 
nature and extent of the rights or equities of the parties.” 

But it is said by the counsel for the defendant, that that case 
was decided upon the construction of the treaty with Spain ; 
and that greater powers were conferred upon the commissioners 


under the treaty with France and the statute of 1832, before 


cited, than were possessed by the commissioners under the treaty 
with Spain. It is very true that the provisions in the two cases 
are not in terms precisely similar. But it has been very recent- 
ly decided, in a case cited since the argument, that the powers 


and duties of the commissioners under the treaty of 1831, with | 


France, were the same as those which were exercised under the 
treaty with Spain, and that their award was not conclusive as to 
the rights of opposing claimants, but only as to the validity and 
amount of the claim presented for allowance. Freeval v. Bache, 
14 Pet. 95. 
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In the case at bar, then, the commissioners were to ascertain 
how much should be recovered by the claimants against France, 
in the case of the schooner 'I'wo Friends, in consequence of her 
illegal seizure, &c. It might have been that she sailed in the 
names of ‘Thorndike & Lee, but that they held her in trust and for, 
the benefit of third persons, who had the equitable interest, and 
who authorized or who prosecuted the claim in the name of the 
legal owners. If that had been so, it would seem that there 
could be no doubt that the cestut que trust might call on the 
claimant who had received the fund. And it is very clear, we 
think, that the decision or award of the commissioners is not 
conclusive against the plaintiff, under the circumstances of the 
present case. She may show that her intestate was entitled to 
one third of the property, any thing in the award to the contrary 
notwithstanding. And the plaintiff has abundantly proved her 
case, unless the evidence, admitted for her at the trial, should 
have been rejected. 

The defendant objects that the deposition of J. K. ane 
which was taken upon a commission on interrogatories, should 
have been rejected, because the deponent annexed thereto cer- 
tain documents from the department of state of the United 
States, relating to the case of the schooner Two Friends, with- 
out showing the same to the defendant, or giving him or his 
counsel any opportunity to see the same. 
| By § 9 of the act of congress of 1832, ¢. 199, before cited, 
it was provided that the records, documents and all other pa- 
pers, in the possession of the commission or its officers, should 
be deposited in the office of the secretary of state ; and it is 
contended for the defendant, that it does not appear that the pa- 
pers which were annexed to the deposition contained copies of 
all those which related to the case, in the office of the secretary 
of state, and that ‘‘ extracts ’’ made by the secretary are not ad- 
missible. 

We will consider all these objections together. And the an- 
swer, which is suggested from an examination of the depositions 
in the case, is, that the objections which are raised do not seem 
to be warranted by the facts that are fairly to be collected from 
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the depositions. or example — Mr. Kane testifies that he was 
one of the commissioners, and he says that the exemplifications 
from the state department include all the papers which were be- 
fore the commissioners, in that case. Those exemplifications 
are not to be treated as memoranda to which a witness may re- 
fer to refresh his memory. He states a matter of fact, of which 
he had, or may be presumed from his official character to have 
had, the means of knowledge. He says that the exemplifica- 
tions annexed to the deposition include all the papers which 
were laid before the commissioners in the case of the ‘wo 
Friends. And he does not leave the matter to mere presump- 
tion, for he says that he had examined the papers in the depart- 
ment of state, in the case of the schooner T'wo Friends, for the 
purpose of ascertaining whether or not any error had been com- 
mitted in the distribution of the allowances between Thorndike 
and Lee. “18 
But it was contended by the counsel for the defendant, that 
the objection appears to be supported by the very certificate 
of Mr. Forsyth, the secretary of state, which is, that ‘‘ the pa- 
pers hereunto annexed are true copies and extracts of papers, 
in the case of the schooner Two Friends, on file in the depart- 
ment’: And so, inasmuch as the secretary is not by law author- 
ized to make and to certify extracts, which might prove one 
thing, whereas if the whole paper were certified, it would prove 
another thing, the papers, as certified, were not admissible in 
evidence. Griffith v. Evans and Griffith v. Tunckhouser, Pe- 
ters C. C. 166, and 418, were cited to sustain this objection. 
Upon examination of the papers, we do nof think this objec- 
tion is sustained in fact. There is a paper, that is called ‘¢an 
extract’ in the certificate, which was from the imperial council 
of prizes, sequestrating the vessel. The whole of that paper 
was copied. ‘There is no reason to suppose that the secretary 
of state undertook to make an abstract for the parties. It was 
an extract from the great book of condemnations, in the impe- 
rial council of prizes, which was originally laid before the com- 
missioners. And the only other paper annexed, which is mark- 
ed ‘‘ extract,’’ is of a policy in the case, from N. P. Russell’s 
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office ; which *‘ extract ’’ we have no reason to think was made 
by the secretary of state, but was furnished to the commission- 
ers, by the claimants, just as it has been copied and furnished to 
the court by the secretary of state, and annexed to the deposi- 
tion. And.we think that this is not the making of abstracts or 
extracts within the meaning of the objection made by the de- 
fendant’s counsel, and the cases cited by him in support of his 
objection. ‘The whole paper that was in the department of 
state, in these two instances, was doubtless only an extract from 
a larger paper elsewhere. 

The whole court are therefore of opinion, that judgment 
should be rendered for the plaintiff according to the verdict. 


—— 


Emmons Raymonp & another vs. PropRIETORS OF THE 
Crown & Eacrte MILLs. 


The rule which prevents a vendor, who has given credit to an agent, from afterwards 
resorting to the principal for payment, does not apply to a case in which the vendor, 
at the time of sale, merely has the means of knowing the principal, but is confined to 
cases in which he has actual knowledge. 

R. purchased goods, saying they were for the C. & E. Mills, and ordering them to be 
so marked ; and the vendors charged the goods to R: The C. & E. Mills were in 
fact a corporation by that name, and R. was the agent thereof and purchased the 
goods therefor : The vendor sued R. for the goods, and before the writ was served, 
the name of said corporation was also inserted in the writ, and it was served on R. 
and also on the corporation: After the action came into this court by appeal from 
the common pleas, the name of R. was stricken from the writ, by leave of court. 
Held, that R.’s informing the vendors that the goods were for the C. & E. Mills was 
not conclusive evidence that they thereby knew that the same were a corporation or 
other association, and that it was a question to be decided by a jury, whether the 
vendors had such knowledge at the time of the sale. Held also, that the proceedings 
in the first stages of the suit did not prevent the vendors from maintaining the action 
against the corporation. 


AssumpsitT for goods sold and delivered to the defendants, a 
manufacturing corporation, doing business at Uxbridge, in the 
county of Worcester, Defence, that Robert Rogerson was 
debtor for the goods, and not the defendants. 

It was proved or admitted, at the trial before Wilde, J. 
that said Rogerson originally owned all the shares in the capital 
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stock of said corporation, and that, before the sale of the goods 
in question by the plaintiffs, he conveyed four of said shares to 
his two minor children, in order to organize said corporation ; 
that the board of directors consisted of himself, his brother, and 
one ather person ; that he had pledged one hundred and thirty- 
seven shares to different individuals and corporations, as collat- 
eral security for payment of money due from him to them ; that 
after he had begun to purchase said goods, he, in like manner, 
_ pledged the residue, to wit, one hundred and nine of said shares; 
that he was treasurer and general agent of said corporation, and 
was empowered, by a vote of the directors, to transact all its 
affairs. 

It was proved that the goods in question were groceries, pur- 
chased by Rogerson, from time to time, of the plaintiffs. 
Rogerson testified, that at the first purchase, he bought the 
goods, as he supposed, in his own name and on his own respon- 
sibility, but that he did not say so to the plaintiffs : That he or- 
dered ‘6C. &. E. Mills’ to be marked on the goods, because 
they were to go to the mills ; but that he did not recollect hav- 
ing mentioned ‘‘Crown & Eagle Mills” in full, though he 
thought he might very naturally have done so. ‘The plaintiffs’ 
clerk testified, that Rogerson said when he bought the first 
goods, that they were for the Crown & Eagle Mills, and he 
wished them so marked and delivered to his truckman; and that 
those goods, as well as the goods subsequently bought, by Rog- 
erson’s directions were marked by the plaintiffs, ‘*C. & E. 
Mills, Grafton,’’ and were delivered to the Boston & Worcester 
Railroad Corporation, and by them transported to Grafton, and 
were thence carried to Uxbridge, where they were received by 
the defendants into a store kept by them, and they paid the 
freight. 

The goods, when delivered, were charged in the plaintiffs’ 
blotter to Rogerson, and were so posted into their leger, from 
time to tme. ‘The account, on which the suit was brought, ex- 
tended from May 24th, to October 29th, 1838, during which time 
bills of parcels of the several purchases were sent to Rogerson 
in Boston, headed ‘‘ R. Rogerson bought of Raymond & Plum- 
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mer,” &c., and some payments on account were made by Rog- 
erson to the plaintiffs. 

‘here was no evidence that the plaintiffs in fact knew that 
the Crown & Eagle Mills were a corporation, or that the name 
designated any thing more than an existing factory or establish- 
ment but evidence was introduced, on both sides, as to their 
means of knowledge. 

The writ was dated May Ist, 1839; and the attorney who 
made it testified that it was originally against Rogerson alone, he 
not then knowing the Crown & Eagle Mills as a corporation, 
but supposing the name to designate a factory ; that no account 
was then annexed to the writ, and that he delivered the writ to 
the plaintiffs with directions that the name of any other person 
should be inserted as defendant, who was interested ; that the 
plaintiffs afterwards brought him a letter from a deputy sheriff in 
Uxbridge, asking for an account of the goods, as the suit would 
probably be settled ; and that he advised the plaintiffs to send 
the account as requested. 

S. Thayer, a deputy sheriff, testified that Raymond, one of 
the plaintiffs, brought the writ to him, at Uxbridge, to be 
served ; that it was then against Rogerson only, but that the 
name of the corporation was inserted by an attorney to whom 
the witness went for that purpose, at Raymond’s request : That 
the witness wrote to the plaintiffs for an account, as he expected 
a settlement, and that it was sent to him, and that he returned it 
with the writ, but could not remember whether it was annexed 
to the writ, or not. 

Rogerson further testified, that after purchasing the goods, he 
charged them to the defendants in his own books, with a com- 
mission of two and one half per cent., as he did in other cases ; 
and that when Raymond went to Uxbridge to procure service 
of the writ, he (Rogerson) offered him the draft of the Crown 
& Eagle Mills for the debt, which Raymond refused. He fur 
ther testified, that as treasurer he held all the funds of the cor- 
poration ; that he made all their purchases, generally in his own 
name, and paid with the company’s funds; and that he should 
have paid this debt in the same manner, if the mills had contin- 
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ued operations ; that he had separate property, but none avail- 
able, and that he was individually insolvent. 

The writ was served on the defendants and on Rogerson, on 
the 3d of May, 1839, and was entered against both at the fol- 
lowing July term of the court of common pleas, the attorney 
who made the writ still acting for the plaintifls. ‘The action wa: 
brought into this court at the November term, 1839, and» the 
plaintiffs, by leave of the court, afterwards amended their writ 
by striking out the name of Rogerson. ‘The account, which was 
returned in the writ, was against both Rogerson and the defend 
ants. 

The jury were instructed that the defendants were liable, if 
the goods were delivered on the credit of Rogerson, the plaintiffs 
not then knowing that the Crown & Eagle Mills were a corpora- 
tion, or a distinct person or party, provided they elected to 
charge the defendants on discovering that fact ; and that it was 
not enough to show that the plaintiffs had the means of such 
knowledge, unless the jury were satisfied that they actually had 
the knowledge; and that Rogerson’s mentioning the name, 
Crown & Eagle Mills, in the manner stated by the plaintiffs’ 
clerk, was not of itself conclusive against the plaintifis. 

The judge was requested by the defendants’ counsel to in 
struct the jury that if the goods were delivered on the credit of 
Rogerson, and the plaintiffs discovered that the defendants were 
a corporation, after the writ was made and before it was served, 
they lost their right of electing to charge the defendants by 
prosecuting the writ against both the defendants and Rogerson : 
But the judge declined so doing, and instructed the jury that in- 
serting both names in the writ was not a waiver of the right of 
election, because the plaintiffs might suppose they could charge 
both, or it might be a mistake of their attorney ; and when the 
plaintiffs found that the corporation existed, if they inserted the 
name of the corporation in the writ, it was not fatal that they 
did not strike out the name of Rogerson. ‘ 

A. verdict was found for the plaintiffs. New trial to be grant- 
ed, if the ruling of the judge was erroneous ; otherwise, judg- 
ment to be entered on the verdict. 
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Peabody & Dewter, forthe defendants, argued that the plain- 
tiffs gave credit to Rogerson, either knowing or having the 
means of knowing that he was acting, in the purchase, as agent 
of the defendants ; and that the defendants could not be after- 
wards charged as principals, on the plaintiffs’ discovery of the 
agent’s inability to pay. Story on Agency, 281-291. Pater- 
son v. Gandasequi, 15 Kast, 62. Addison v. Gandassequi, 4 
Taunt. 574. In Thomson v. Davenport, 9 Barn. & Cres. 78, 
the vendor was allowed to resort to the principal, although he 
had charged the goods to the agent, on the ground that the agent 
merely disclosed that he was acting as such, without mentioning 
who or where his principal was. In the case at bar, the plain- 
tiffs were informed, at the time of the purchase, that the goods 
were for the Crown & Eagle Mills ; and thus the means of in- 
formation were originally communicated to them. They should 
have ascertained the condition of the defendants, before charg- 
_ing the goods to Rogerson. Or, if they were not bound to 
so early an election, yet they have lost the right of resorting to 
the defendants by omitting so to do for so long a time after 
knowing that they were a corporation. 

C. G. Loring, for the plaintiffs. It has never been decided 
that goods sold to an agent cannot be debited to the principal, 
after he is discovered, merely because the vendor, at the time 
of the sale, had the means of ascertaining that there was a prin- 
cipal. ‘The case cited from 9 Barn. & Cres. 78, falls far short 
of this. Indeed, such a decision would abrogate the rule that 
an agent may buy fora principal. ‘The cases have gone no fur- 
ther than this, viz. that.if the vendor, at the time of the sale, 
_ knows that the person with whom he is dealing is an agent, and 
also knows who the principal is, and yet makes the agent his 
debtor, he cannot afterwards resort to the principal. Upton v. 
Gray, 2 Greenl. 374. Nelson v. Powell, 3 Doug. 411. Allen 
v. Rostain, 11 8. & R. 375. Story on Agency, 291-293. 
Long on Sales, (Rand’s ed.) 406. 

It was rightly left to the jury to find whether the plaintiffs 
should reasonably have known, from the statement made by 
Rogerson, that the C. & E. Mills were a corporation or other 
association of persons. Lucas v. Groning, 7 ‘Taunt. 164. 
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The election made by the plaintiffs was not conclusive until 
they had ascertained that Rogerson and the defendants could 
not both be held. 

Dewey, J. There seems to be no question between the op- 
posing counsel as to the general principles of law applicable to 
cases of sales of property to agents. ‘The authorities are uni- 
form in maintaining the doctrine, that when the principal is un- 
known to the vendor at the time of the sale, he may, upon dis- 
covering the principal, resort to him, or to the agent with whom 
he dealt, at his election ; and on the other hand, where the ven- 
dor, at the time of the sale, knows the principal and understands 
that the buyer is the mere agent of another, and. elects to give 
credit to the agent, making him the debtor, he cannot afterwards 
resort to the principal. Paterson v. Gandasequi, 15 Kast, 62. 
Story on Agency, 291. 

This general principle, it is conceded, was properly stated to 
the jury, in the present case. But it was contended, that if the » 
plaintiffs had, at the time of the sale, the means of knowing that 
the goods were purchased on account of the defendants and for 
their benefit, and yet debited them to the account of Rogerson, 
this should bar the claim of the plaintiffs against the defendants, 
although they had no actual knowledge who the principal was. 
Such a principle as is suggested would present great practical 
difficulties in its application, and might do great injustice. The - 
question at once arises, to what extent are the means of knowl- 
edge to exist, to justify its application? Is it necessary that the 
vendor should avail himself of every possible means to learn 
whether the individual he is dealing with be principal or agent ? 
If so, the mere neglect by the vendor to inquire of the person 
with whom he was actually dealing, whether he was acting as 
principal or agent, and if agent, the name of the principal, would 
be, in most cases, not using the means of knowledge which 
were at hand. We do not understand the rule to be applied 
with this strictness ; but that, on the contrary, there must be ac- 
tual knowledge, on the part of the vendor, of the relation of the 
parties, and their interest in the matter, to exonerate the princi- 


pal by giving the credit to the agent. If, with such knowledge, 
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the vendor chooses to give credit to the agent as his debtor, he 
discharges the liability of the principal. It is not however 
enough that there might exist circumstances, that would, in the 
minds of some men, have awakened suspicions and led to fur-_ 
ther inquiries. Nor is it enough, (if we adopt the decision in 
the case of Thomson v. Davenport, 9 Barn. & Cres. 78,) to 
exonerate an unknown principal, that the agent declared, at the 


time of the sale, that he was dealing for another, if he did not 


disclose the name of his principal. ‘That case, while it fully 
recognizes the general rule already stated — that if one, know- 
ing the name of the principal, elects to credit the agent, he can- 
not afterwards resort to the principal — denies its application to 
cases where the name of the principal was unknown, although 
the fact of the agency of the one dealing with him was disclosed, 


and the vendor must have been apprized that another party 


par be made the debtor. 
It was further objected, that the ruling of the judge was erro- 
neous in the instruction to the jury that the statement of Roger- 


son to the plaintiffs, ‘‘that the goods were for the Crown & 


Eagle Mills, and that he wanted them marked so,” was not of 
itself conclusive evidence of the knowledge of the plaintiffs that 
Rogerson was agent, and the Crown & Eagle Mills the princi- 
pal. But we think the instruction was correct. The language 
used by Rogerson was ambiguous. The goods might very nat- 
urally have been described as wanted for the Crown & Eagle 
Mills, without conveying the idea of another party, or a respon- 
sibility distinct from Rogerson’s. They might well thus be 
designated, although in fact the property of an individual; and 
Rogerson might very naturally say the articles were for the 
Crown & Eagle Mills, having in view the subject of the place 
of their destination, and for this purpose request the articles to 
be so marked. It certainly was not conclusive as indicating 
the purchase to have been made for the Crown & Eagle Mills, 
as a corporation ; and it was therefore open to explanation as 
to the manner in which it was understood by the plaintiffs. If 
therefore the plaintiffs could satisfy the jury, that from the manner 
‘aud the circumstances in which the name of the Crown & Eagle 
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Mills was introduced, at the time of the sale, by Rogerson, it 
did not fully disclose to the plaintiffs that Rogerson was a mere 
agent, and the Crown & Eagle Mills the real parties in interest ; 
then they may properly insist that it was not sufficient to require 
them to make that election which would discharge the real prin- 
cipal, by debiting the agent with the goods and treating him as 
the purchaser. ‘T'his matter was properly left to the jury, and © 
under instructions sufficiently favorable to the defendants. 
_ It was further insisted, that if the plaintiffs discovered that the © 
Crown & Eagle Mills were the real parties in interest, after the 
issuing of the writ against Rogerson, and before the service of 
the same, then they, by continuing further to prosecute the ac- 
tion against Rogerson, as a co-defendant with the Crown & 
Eagle Mills, whose names they had also inserted, had by so do- 
ing elected to charge the agent, and thus lost the right of resort- 
ing to the defendants as the principals in the purchase. 

The argument urged here is, that when the fact came to the 
knowledge of the plaintiffs, that the Crown & Eagle Mills 
were liable to be charged, they must at once have abandoned 
their claim on Rogerson, or be held to have elected to make 
him alone their debtor. The objection to the continuance, for 
a certain period, of the name of Rogerson as well as the Crown 
& Eagle Mills, may be explained ; and, as it seems to us, was 
satisfactorily answered. It might have arisen from an erroneous 
impression that they could charge both agent and principal ; or 
it might have been the mistake of the attorney ; and it was 
clearly open to any reasonable explanation consistent with the 
purpose of relying upon the liability of the principals at all times 
after their liability was fully discovered. The fact that the 
plaintiffs introduced into their writ. against Rogerson the name 
also of the Crown & Eagle Mills, is certainly quite as strong 
evidence that the plaintiffs, from that time had determined and 
elected to charge the Crown & Eagle Mills, as the subsequent 
continuance of the name of Rogerson as a defendant is to indi- 
cate that they had elected to rely upon him, and to waive their 
right to recur to the present defendants. It seems to us that it 
was one of those cases where the party, intending to retain all 
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his legal rights, was yet uncertain upon whom the legal responsi- 
bility might be fixed, and he therefore set forth his claim in such 
a manner as seemed to be best adapted to secure his legal rights. 
Before the plaintiffs could be required to make their election 
whether they would look to the agent or the principal, they had 
a right to know, with reasonable certainty, the liability of the 
newly discovered principal. The original introduction and the” 
_ subsequent continuance of the name of Rogerson for a time, as 
a party to the present action, do not, in our opinion, operate per 
se as a waiver of the right of the plaintiffs to recur to the Crown 
& Eagle Mills. 

Upon the whole matter, the court are of opinion that there 
should be 

Judgment on the verdict. 


baal 
Wixuiam J. Nixes vs. Isaac Fietp & another. 


Bail cannot be charged for the avoidance of their principal, by a return of non est in 
ventus before the return day of the execution. 


Scire Factas against bail. The parties submitted the case 
to the court upon these facts : 

The plaintiff recovered a judgment, at the January term, 
1839, of the court of common pleas, against one Cochran, upon 
which an execution was issued on the 26th of February, 1839, 
returnable into said court on the first Tuesday of April follow- 
ing. ‘The execution was delivered, on the day of its date, to a 
deputy sheriff in this county, where said Cochran resided at the 
time of the service of the original writ; and said deputy was or- 
dered immediately to arrest said Cochran on said execution. 
On the 27th of said February, the said deputy made this return 
on the execution: ‘*‘ By virtue hereof, I made diligent search 
for property as well as for the body of the within named Coch- 
ran; finding neither, I return this execution in no part satisfied.” 
On the next day (Feb. 28th, 1839) this action was commenced 
against the defendants, who were bail of said Cochran in the 
original suit. 
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Judgment to be entered for the defendants, if this scire facias 
issued prematurely ; otherwise, judgment to be entered for the 
plaintiff. 

Greenough, for the plaintiff. 

Bolles, for the defendants. 

Suaw, C. J. The single question in this case is, yaether 
* bail can be charged, as for an avoidance of their principal, by a 
return of non est inventus, before the return day of the execution. 
We think they cannot. If this suit could be maintained, it 
would tend to alter and enlarge the responsibility of the bail. 
If the principal dies before the return of the execution, the bail 
are discharged ; the surrender of the body becomes impossible, 
and the obligation is saved. But it must be a return regularly 
made at the time directed by the execution ; the regular return 
day. Applying this principle to the present case, suppose the 
principal had died after the return of non est inventus into the 
clerk’s office, and before the return day fixed by law, and ex- 
pressed in the writ; it appears quite clear that the bail would not 
be fixed. The books are full of authorities to the point, that the 
bail are not liable until the return of the execution, showing that 
the principal cannot be found ; and the statute is to the same 
effect. Rev. Sts. c. 91,§5. It does not say, in terms, that 
bail shall not be liable before the return day; but we think the 
law assumes that the writ will be returned at the time when by 
law, and the precept of the writ itself, it is made returnable. 

The only case having a different aspect is that of Ranlet v. 
Warren, 7 Mass. 477. In that case, the clerk, by mistake, is- 
sued an execution returnable into the clerk’s office, at the expi- 
ration of six months, instead of making it returnable at the next 
court. ‘That case appears to have been decided upon the form 
of the pleadings. The writ alleged that the principal had avoid- 
ed. ‘I'he defendant pleaded a bad and immaterial plea, to which 
the plaintiff demurred, and had judgment. ‘The officer made 
his return of non est inventus at the return day fixed by the writ, 
so that by the form of the execution and return there was an 
avoidance of the principal ; and the court thought the error of 
the clerk was a mere irregularity which did not render the exe- 
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cution void, and that no advantage could be taken of the mistake 
of the clerk, in that state of the pleadings, and between those 
parties. We think, therefore, that there is nothing in the prin- 
ps of that case opposed to our present decision. 

Plaintiff nonsuit. 


a CoP 


CoMMONWEALTH vs. Evisua W. Dana. 


The law (Rev. Sts. c. 142,) authorizing magistrates to issue warrants to search for and 
seize lottery tickets, or materials for a lottery, unlawfully made, provided or procur- 
ed, for the purpose of drawing a lottery, is not inconsistent with the 14th article of 
the declaration of rights. 

The house or place where lottery tickets, &c. are believed to be concealed, is sufficient- 
ly designated and described in a search warrant, according to the provision of the 
Rev. Sts. c. 142, § 3, by denominating it the * office of D.’’ and truly stating the 
number thereof and the street in which it is situate, although A. occupies the office 
with D. 

Tf a search warrant and the complaint on which it is issued be on the same paper, and 
the things to be searched for be properly designated and described in the complaint, 
and the warrant direct the officer to search for the things ‘* mentioned in the above 
complaint,” the process is legal and sufficient, without any further designation or de- 
scription of the things in the warrant itself. 

Books kept in relation to the proceedings respecting a lottery are *‘ materials for a lot- 
tery,”’ within the meaning of the Rev. Sts. c. 142, and may be seized on a search 
warrant. 

The admission in evidence, on the trial of the defendant, of articles seized on a search 
warrant and taken from him, is not a violation of the 12th article of the declaration 

of rights. 

The prohibition, in the Rev.Sts. c. 132, of the sale, &c. of tickets in *‘ any lottery not 
authorized by law,”’ extends to all lotteries not authorized by a law having force in 
this Commonwealth. 

On the trial of a defendant, on an indictment for unlawfully having in his possession 
lottery tickets, with intent to sell them, after it was proved that he had such tickets 
in his possession, the judge instructed the jury, that ‘*if from the whole of the evi- 
dence, they were led to the belief that the defendant did sell and deal in lottery tick+ 
ets, and had them in his possession for that purpose, as charged in the indictment, 
they would be authorized to find him guilty, unless he had succeeded on his part, as 
had become his duty, to explain the facts and circumstances consistently with his in- 
nocence of that unlawful intention.” Held, that there was no legal exception to this 
instruction. 

Tn an indictment on the Rev. Sts. c. 132, for having in possession lottery tickets with 
intent to sell or offer them for sale, it is not necessary to aver the intent of the de- 
fendant to sell or offer them for sale within this Commonwealth. 


Tis was an indictment, containing six counts, on the second 
and fourth sections of c. 132 of the revised statutes. The first 
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count alleged that the defendant, on the 4th of January, 1841, 
at Boston, unlawfully had in his possession, with intent to offer 
for sale, and to sell and aid and assist in selling, negotiating and 
disposing of five hundred certain lottery tickets, and five hun- 
dred shares, to wit, halves and quarter tickets and shares, &c. in - 
a certain lottery called School Fund Lottery, for the benefit of 
public schools in the State of Rhode Island. In the second 
count the defendant was charged with unlawfully having in his 
possession, with intent to sell, a ticket in the lottery aforesaid, 
the purport and effect of which was set forth at large. ‘The 
fourth count was like the second, except in the description of 
the ticket. ‘The third count charged the defendant with having 
unlawfully incited and enticed, and having attempted to incite 
and entice sundry persons to the jurors unknown, to purchase and 
receive certain lottery tickets and certain shares, viz. halves and 
quarter tickets, in the lottery before mentioned. ‘The fifth count 
alleged that the defendant did unlawfully advertise lottery tickets 
and shares in lottery tickets for sale, and did set up and exhibit 
representations of-a lottery, and of the drawing thereof, indicat- 
ing thereby where a lottery ticket or a share thereof, might be 
purchased and obtained. ‘The sixth count was like the fourth, 
except that it set forth a share of a ticket instead of a whole 
ticket. , 

In each of these counts, it was averred that the tickets and 
shares of tickets, therein mentioned, were in a lottery ‘‘ not au- 
thorized by law in said Commonwealth.” 

Upon the trial of the defendant, in the municipal court, the 
judge ruled that a certified copy of a search warrant, with the 
complaint on which it was founded, and which made part of the 
same, (as in the margin,*) might be read in evidence to the 


* “The complaint and warrant, and the officer’s return, were thus: ‘* To the 
Justices of the Police Court within and for the city of Boston, Jonathan F. Pul- 
sifer of the city of Boston, in the county of Suffolk, Trader, on oath informs 
the said Justices, that the following goods, to wit: he has reason to believe and 
does believe that lottery tickets and materials for a lottery unlawfully made, 
provided and procured for the purpose of drawing a lottery are concealed in the 
following places, to wit: Office of Elisha W. Dana, No. 2 Devonshire Street, 
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jury, and it was read accordingly. To this ruling, the defend- 
ant excepted. 

“The officer who served the warrant produced at the trial 
sundry articles by him taken under the writ, at the service of the 
same, and in the office of the defendant; some of which arti- 
cles were the property of J. Phalen & Co. but containing lot- 
tery tickets in the School Fund Lottery of the State of Rhode 
Island, and all in the care and keeping of the defendant. The 
counsel for the defendant objected to the admission of these ar- 
ticles so taken by the officer and shown to the jury in court, on 
the ground that he had exceeded his authority under the search 
watrant, and moved that the same be excluded. But the judge 
refused to exclude any thing from the jury, which was done or 
taken by the officer in execution of the warrant. ‘T’o which the 
defendant’s counsel excepted. 


rear of 23 State Street. [Seven other places and persons were also mentioned 
in this complaint] — and prays a Warrant to search there for the same. 
“ JonaTHAN PutLsirer. 

“ Received and sworn to, before said court, this fourth day of January in the 
year of our Lord one thousand eight hundred and forty-one. 

“Tomas Power, Clerk. 

“ Suffolk to wit: Commonwealth of Massachusetts. To the Sheriff of our 
County of Suffolk, his Deputies, and the Constables of our city of Boston, 
greeting. Wecommand you and each of you, forthwith, with necessary and 
proper assistants, to enter, in the day time, into the places mentioned in the 
above information, and there search for the tickets and materials there named, 
and if the same, or any part thereof, shall be found on such search, that you 
bring the tickets and materials so found, together with the body of the person 
or persons in whose possession found, if they may be found in our said city, 
before said court, to be disposed of and dealt with as to law and justice shall 
appertain. 

“* You are also commanded, in like manner, to notify the informant to appear 
and give evidence touching the matter contained in the above complaint, when 
and where you have the said goods and person, or either of them. 

*“ Witness, Witt1am Simmons, Esquire, at Boston, this fourth day of Janua- 
ry, in the year of our Lord one thousand eight hundred and forty-one. 

‘“ THomas Power, Clerk. 

“ Suffolk, ss. City of Boston, January 4, 1841. I have made diligent search 
in the within named shops, and found in the office of E. W. Dana, George E. 
Dana and Benjamin Eaton, a large lot of lottery tickets, books, &c., and I arrest- 
ed the bodies of E. W. Dana, George E. Dana and Benjamin Eaton, in whose 
possession I found said tickets, &c. and this 5th day of January I have of them 


before the court as directed. 
Jacos C. Tatiant, Constable.” 
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‘¢'To maintain the issue on his part, the counsel for the de- 
fendant offered to read in evidence the certified copy of an act 
of the State of Rhode Island, passed at the January session of 
their legislature in 1839, authorizing Philip Case, his executors, 
his heirs, administrators and assigns, to put forth a lottery for the 
benefit of public schools; and offered further to prove, that said 
(ase had duly assignéd the grant, and all the benefit of said lot- 
tery, to Phalen & Co., who are the present owners and managers 
of the same ; and also that the uckets seized in the defendant’s 
possession, and now ‘in evidence against hnn, were genuine and 
valid tickets in said lottery, and duly issued under the authority 
of said act of the State of Rhode Island. To this evidence 
the attorney for the Commonwealth objected, as not being 
competent evidence, and the court sustained the objection, and 
refused to permit the act to be read. To which the defendant’s 
counsel excepted. 

‘¢'The defendant’s counsel moved the court to instruct the 
jury, that lottery tickets, in a lottery which is authorized by a 
law of the State of Rhode Island, where the said School Fund 
in this Commonwealth, with intent to sell, was prohibited by the 
Lottery is established, were not tickets, the possession of which 
statute for a violation of which the defendant was on trial. But 
the judge refused so to instruct the jury, and did instruct them, 
as matter of law, that the possession of a ticket, with intent to 
sell it, in any lottery which was not authorized by some law of 
this Commonwealth, or of the congress of the United States, 
for a national purpose, was prohibited by said statute, and that 
such construction was to be given to the phrase therein, in the 
first section of said 132d chapter of the revised statutes, ‘‘not 
authorized by law.’? To which instruction the defendant’s coun- 
sel excepted. 

‘¢ On the subject of the intent with which the defendant had 
the tickets in his possession, the defendant’s counsel moved 
the court to ‘instruct the jury that they could not infer the 
defendant’s intention to sell the tickets, from his possession 
thereof and of the other artrcles seized in his office and then 
before the jury, unless all the circumstances were such as to be 
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inconsistent with any other hypothesis as to his possession, thar 
an intention to sell them: And further, that they could not infer 
a guilty intention of the defendant, unless all the circumstances 
were such as not only to conclude to his guilt, but to exc lade 
his innocence. But the judge, having already instructed the 
jury-on the point involved in this matter of law, refused to in- 
struct the jury in the manner so requested, but said he should 
rest in the instruction, which he had already given to the jury, 
viz. that it belonged to the jury to weigh and consider all the 
facts and circumstances in evidence, and to infer the defendant’s 
intention therefrom. If from the whole of the evidence on the 
part of the Commonwealth, they were led to the belief, that the 
defendant did sell and deal in lottery tickets, and had them in 
his possession for that purpose, as charged in the indictment, 
they would be authorized to find him guilty, unless he should 
have succeeded on his part, as had become his duty, to explain 
those facts and circumstances consistently with his innocence of 
that unlawful intention. ‘To which, the defendant’s counsel ex- 
cepted.” 

The jury found the defendant guilty on the first five counts in 
the indictment, and not guilty on the sixth. 

. J. H. Patten, of New York, Choate & English, for the de- 
fendant. 

Austin, (Attorney General,) for the Commonwealth. 

Wipe, J. This was an indictment for the alleged viola- 
tions of the 132d chapter of the revised statutes, prohibiting the 
sale of lottery tickets, or the possession of the same with intent 
to sell, or to offer them for sale, or the aiding and assisting in any 
such sale. ‘The case comes before us on sundry exceptious to 
the rulings of the judge of the municipal court at the trial. 

In support of the issue joined in the case, the attorney for the 
Commonwealth offered in evidence the copy of a search war- 
rant issued from the police court, to the admission of which the 
defendant’s counsel objected, on the ground that the same had 
been issued improvidently, and was void in law. ‘The warrant 
was issued on the complaint of one Jonathan F. Pulsifer, under 
oath, in which he alleged that he had good reason to believe, 
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and did believe, that lottery tickets, and materials for a lottery, 
unlawfully made, for the purpose of drawing a lottery, were con- 
cealed in the office of the defendant, and sundry other places. 

By the Rev. Sts. c. 142, § 2, any magistrate is authorized to 
"ssue warrants ‘‘ to search for and seize lottery tickets, or mate- 
rials for a lottery, unlawfully made, provided or procured, for 
the purpose of drawing a lottery,’? when he shall be satisfied 
that there is reasonable cause, upon complaint made on oath, 
that the complainant believes that lottery tickets or materials for 
a lottery are concealed in any particular house or place. 

_ If this be a valid law, the objection of the defendant’s coun- 
‘sel fails ; but they contend that it is void, being contrary to civil 
liberty, natural justice, and the bill of rights, the 14th article 
of which declares, that ‘‘ every subject has a right to be secure 
from all unreasonable searches and seizures of his person, his 
houses, his papers, and all his possessions ; all warrants, there- 
fore, are contrary to this right, if the cause or foundation of 
them be not previously supported by oath or affirmation.” 

The question is, whether the search for and the seizure of 
the defendant’s papers and property, directed by the warrant in 
this case, were an unreasonable search and seizure. ‘The de- 
fendant’s counsel maintain that such searches and seizures are ut- 
terly inconsistent with the plainest principles of the common law, 
and the natural rights of mankind. ‘That the right to search for 
and seize private papers is unknown to the common law is most 
conclusively shown by the able opinion of Lord Camden, in the 
case of Entick v. Carrington, 19 Howell’s State ‘Trials, 1029 
S. C. 2 Wils. 275. (See also Huckle v. Money, 2 Wils. 206, 
207.) Such a right or power had for a long time before been 
exercised and maintained, during the arbitrary reigns of the Stu- 
arts and afterwards. ‘he power assumed was to search any 
man’s house, to break open every room, desk or trunk, if ne 
cessary, and to seize and carry away all his books and papers 
of every description, and this on mere suspicion, without vrob- 
able cause, and without any previous accusation against him. 
Under this was the power claimed by the secretary of state, 
Lord Halifax, in the case of Entick v. Carrington, which was 
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decided by the whole court to be manifestly illegal, and ‘‘ un- 
supported by one single citation from any law book extant.” 
*¢ Papers,” says Lord Camden, ‘‘ are the owner’s goods and 
chattels ; they are his dearest property ; and are so far from en- 
during a seizure, that they will hardly bear an inspection ; and 
though the eye cannot, by the law of England, be guilty of a 
trespass, yet where private papers are removed and carried away, 
the secret nature of those goods will be an aggravation of the 
trespass, and demand more considerable damages in that respect. 
Where is the written law that gives any magistrate such a 
power? I can safely answer there is none ; and therefore it is. 
too much for us without such authority to pronounce a practice 
legal, which would be subversive of all the comforts of society.” 
Tt was urged by counsel in that case, that though the prac- 
tice could not be maintained by any direct law, yet it bore a re- 
semblance to the known case of search for and seizure of 
stolen goods. Lord Camden says, that this case of searching 
for stolen goods, crept into the law by imperceptible practice, 
and that Lord Coke denied its legality. ‘‘ Observe, too,’ he 
says, ‘‘ the caution with which the law proceeds in this singular 
case. ‘There must be a full charge, upon oath, of a theft com-— 
mitted. ‘Ihe owner must swear that the goods are lodged in 
such a place. He must attend at the execution of the warrant, 
to show them to the officer, who must see that they answer 
the description.”” ‘‘If it should be said,” he adds, ‘* that the 
same law, which has with so much circumspection guarded 
the case of stolen goods from mischief, would likewise in the 
other case protect the subject by adding proper checks, &c., 
my answer is, that precautions would have been long since es- 
tablished by law, if the power itself had been legal; and that 
the want of them is an undeniable argument against the legality 
of the thing.” 

These citations from the opinion of Lord Camden show, to 
some extent, the grounds and principles upon which the impor- 
tant decision in Entick v. Carrington was founded. And they 
show clearly that that decision and those principles have but lit- 
tle bearing on the present case. The framers of our constitu- 
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tion were not ignorant of those principles. They were well 
known, and warmly cherished by those enlightened statesmen, as 
important and necessary for the security of civil liberty. They 
had been discussed, and powerfully and eloquently maintained, 
in the discussions had respecting writs of assistance, several 
years before the decision in Entick v. Carrington. 

With the fresh recollection of those stirring discussions, dnd 
of the revolution which followed them, the article in the Bill of 
Rights, respecting searches and seizures, was framed and adopt- 
ed. This article does not prohibit all searches and seizures of a 
man’s person, his papers, and possessions ; but such only as are 
‘¢ unreasonable,’ and the foundation of which is ‘‘not previously 
supported by oath or affirmation.”” ‘The legislature were not 
deprived of the power to authorize search warrants for probable 
causes, supported by oath or affirmation, and for the punishment 
or suppression of any violation of law. The law, therefore, 
authorizing search warrants in certain cases, is In no respect in- 
consistent with the declaration of rights. 

We are also of the opinion, that the warrant in this case is in 
conformity with all the requisitions of the statute and the decla- 
ration of rights. ‘The complaint is under oath, and alleges a 
probable cause to authorize the search and seizure. ‘The arti- 
cles seized are described, and the place in which they were con- 
cealed is designated, with sufficient certainty. There could be 
no difficulty in ascertaining, by inspection, the articles which the 
officer was directed to seize. ‘The place of concealment is al- 
leged to be the office of the defendant, No. 2 Devonshire 
Street, rear of 23 State Street. ‘'he defendant occupied that 
office, and the fact that another person occupied it with him 
cannot be considered as constituting a material variance. 

It has been objected that the articles seized are not described, 
nor js the place of concealment designated in the warrant, but 
only in the complaint. But considering that the complaint and 
the warrant are on the same paper, that there is a reference in 
the warrant to the complaint, for the description of the articles 
to be seized, and that this form of proceeding has been uniform — 
for more than fifty years, in search warrants for stolen goods ; 
we cannot think that this formal objection has any foundation. 


re 
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It has been objected further, that the warrant was illegally 
served, because the officer seized ‘‘ books, &c.,”’ and it is argued 
that books are not ‘‘ materials for a lottery.”” But we think that 
books, kept in relation to the proceedings respecting a lottery, 
are to be considered as materials for a lottery ; and it does not 
appear that any other books were seized. 

Again, it has been urged, that the seizure of the lottery tick- 
ets and materials for a lottery, for the purpose of using them as 
evidence against the defendant, is virtually compelling him to fur- 
nish evidence against himself, in violation of another article in the 
declaration of rights. But the right of search and seizure does 


- not depend on the question whether the papers or property seiz- 


ed were intended to be used in evidence against the offender or 
not. ‘The possession of lottery tickets with the intent to sell 
them was a violation of law. ‘The defendant’s possession, there- 
fore, was unlawful, and the tickets were liable to seizure as be- 
longing to the corpus delicti, or for the purpose of preventing 
any further violations of law. 

In cases of the seizure of stolen goods on search warrants, 


_ the goods have almost in all cases been given in evidence against 


the offender, and no one I apprehend ever supposed that a seiz- 
ure-for that purpose was a violation of the declaration of rights ; 
and in this respect there is no distinction between the seizure of 
stolen goods and the seizure of lottery tickets. 

There is another conclusive answer to all these objections. 
Admitting that the lottery tickets and materials were illegally 
seized, still this is no legal objection to the admission of them 
in evidence. If the search warrant were illegal, or if the offi- 
cer serving the warrant exceeded his authority, the party on 
whose complaint the warrant issued, or the officer, would be re- 
sponsible for the wrong done ; but this is no good reason for 
excluding the papers seized as evidence, if they were pertinent 
to the issue, as they unquestionably were. When papers are 
offered in evidence, the court can take no notice how they were 
obtained, whether lawfully or unlawfully ; nor would they form 
a collateral issue to determine that question. ‘This point was 
decided in the cases of Legatt v. Tollervey, 14 East, 302, and 
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Jordan v. Lewis, 14 East, 306, note ; and we are entirely satis< 
fied that the principle on which these cases were decided is 
‘sound and well established. On either of these grounds, there- 
fore, we are of the opinion that the evidence on the part of 
the Commonwealth was rightfully admitted. 

In the defence, a copy of an act of the State of Rhode 
Island was offered in evidence, by which it appeared, that the 
tickets seized in the defendant’s possession were duly issued 
under the authority of that State. This evidence was rejected 
as immaterial, and we think it was rightly rejected for that 
reason. ‘I'he laws of Rhode Island, or any other State, have 
no force in this Commonwealth. It is true the court, on the 
principle of comity, will take notice of the laws of another 
State, and will enforce contraots made there, or in reference to 
such laws. But the principle of comity has no application to 
the present case. 'The defendant is charged with an offence 
committed in this Commonwealth, in violation of the Rev. Sts. 
c. 132, §$ 1, 2. And according to the construction we give to 
that statute, it would be no defence to prove that the tickets 
found in the defendant’s possession, with the intent charged in 
the indictment, were duly issued by the authority of the State 
of Rhode Island. 

By the first section, ‘‘ Every person who shall set up or pro- 
mote any lottery, not authorized by law, for money,” &c., is 
made liable to be punished by a fine not exceeding $2000. 
And by the second section, ‘‘ Every person who shall sell, or 
shall offer for sale, or shall have in his possession with intent 
to sell or to offer for sale a ticket, in any such lottery, or a share 
of ticket,’’ shall be liable to be punished by a like fine. 

The question depends on the meaning of the words ‘* not au 
thorized by law ;”’ in respect to which we cannot entertain a 
doubt. By the word ‘law,’’ as we think, the legislature in- 
tended to refer to the municipal law of this Commonwealth ; the 
law of the land ; or, in other words, any law having force in this 
Commonwealth, either by a statute of its legislature, or by a law 
of the United States. To suppose that the legislature intended 
to allow the sale of tickets in a lottery authorized by another 


oa 
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State, is such an impeachment of the discernment and foresight 
of the legislature, as cannot be admitted. Such a supposition 
is inconsistent with the manifest design of the statute, which was 
to suppress lotteries not authorized by law, and to prevent the 
sale of any tickets in such lotteries, and thus to put a stop, as 
far as-might be, to the many evils resulting from that species of 
gambling. 

It has been argued by the defendant’s counsel, that the legis- 
lature did not intend to prohibit the sale of tickets in lotteries 
authorized by the law of another State, because, by a former 
statute, the sale of all tickets not authorized ‘‘ by the laws of 
this Commonwealth”? was prohibited ; whereas in the revised 
statutes a different phraseology is adopted, and the words “‘ of 
this Commonwealth”’ are omitted. And the rule of construc- 
tion laid down in Ellis v. Paige, 1 Pick. 45, is relied on ; which 
is, ** that when any statute is revised, or one act framed from 
another, some parts being omitted, the parts omitted are not to 
be revived by construction, but are to be considered as annul- 
led.”” ‘This rule has no bearing upon the question in contro- 


_wversy. ‘There is no necessity for reviving by construction the 


words omitted ; for the omission does not change the meaning. 
The words are superfluous, and no certain inference can be 
drawn from the omission of them in the revised statutes. One 
of the objects of the revision of our laws was to condense them 
by change of phraseology, and the rejection of all superfluous 
words, which has been frequently done, where there is evidently 
no change of meaning by the change of language or the omission 


of the superfluous parts of the former statutes. We think, 


therefore, that the statute under consideration is to be construed 
in the same manner as it would be if there had been no previous 
statute on the same subject.* 

The only remaining exception is to the instruction of the 


court to the jury. The defendant’s counsel except to the in- 


struction as to the evidence of the defendant’s intent to sell the 
tickets found in his possession. ‘The court was requested to 
instruct the jury that they could not infer a guilty intention on 
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the part of the defendant, unless all the circumstances were such 
as to be inconsistent with any other hypothesis than an intention 
to sell the tickets. Such an instruction would be clearly wrong ; 
for the most extravagant and unreasonable hypothesis may be 
imagined, to account for any facts on false grounds. 

‘he true rule is, that a defendant is not to be convicted by 
circumstantial evidence, if all the facts proved can be reasonably 
accounted for, without inferring the defendant’s guilt. And sub- 
stantially, though not in terms, the jury were so instructed. 
They were instructed that ‘‘ if, from the whole of the evidence 
on the part of the Commonwealth, they were led to the belief 
that the defendant did sell and deal in lottery tickets, and had 
them in his possession for that purpose, as charged in the indict- 
ment, they would be authorized to find him guilty ; unless he 
had succeeded on his part, as it had become his duty, to explain 
those facts and circumstances, consistently with his innocence of 
that unlawful intention.” 

T’o this charge to the jury, if rightly understood, we think 
there is no legal exception. It has been objected, that by the 
charge the burden of proof was thrown on the defendant to prove 
his innocence. But we think this is not the meaning of the 
charge ; for the jury were instructed, that they were not author- 
ized to find the defendant guilty, unless the evidence was such 
as to lead them to believe that he was guilty. ‘The remark that 
it was the duty of the defendant to explain those facts and cir- 
cumstances proved against him, consistently with his mnocence, 
meant no more than he ought so to do. But still if he failed, 
they were not to find a verdict against him, unless on the whole 
evidence they believed him guilty. If they doubted, they were 
to acquit him. So the case was left to the jury on the right 
footing, namely, that the burden of proof was not shifted, but 
still remained on the Commonwealth to prove the guilt of the 
defendant, and if a reasonable doubt remained, the defendant 
was to be acquitted. 

Exceptions overruled. 

After the exceptions were overruled, the defendant filed a 
motion in arrest of judgment. ‘The main ground of the motion 
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was, that the indictment did not allege the defendant’s intent to 
sell, &c. the tickets within this Commonwealth. This motion 
was argued by English, for the defendant, and by Austin, (At- 
torney General,) for the Commonwealth. 

Suaw, C. J. When it js the intent of a party convicted to 
move in arrest of judgment, in a case brought before this court 


_ by exceptions, after a conviction below, on the ground that the 


indictment is fatally defective, so that no valid judgment can be 
rendered upon it, it is very convenient that such a motion should 
be filed hefore the argument on the exceptions. It may often 
occur, that the defect in the indictment will render the convic- 
tion, and of course the exceptions, immaterial ; and sometimes 
the question on the exceptions, and that on the motion in arrest, 
will bear such a relation to each other, that it is most conven- 
ient to hear them together, and to consider both, before a de- 
cision is made on either. But as there is no established rule on 
the subject, we cannot say that the present motion comes too 
late. See Commonwealth v. Peck, 1 Met. 428. 

The objection to the first and several other counts in the in- 


_dictment is, that although it alleges, that the defendant at Boston, 


&c. unlawfully had lottery tickets in his possession, with an in- 
tent: to sell the same, it does not allege an intent to sell the same 
within this Commonwealth ; and the question is, whether such 
an averment is necessary. 

It is obvious, as this indictment follows the words of the stat- 
ute, that the offence, intended to be charged in the indictment, 
is the same offence which is punishable by the statute. We are 
aware that it is not always sufficient to charge an offence in the 
words of a statute; because a statute must often use general 
terms and comprehensive descriptions ; whereas an indictment 


‘requires certainty in charging the offence so specifically as to 
give the party notice of what he is to meet, and enable him to 


traverse the facts averred. But when the statute itself is suffi- 
ciently specific, a charge of the offence in the words of the 
statute is sufficient, in point of certainty. Here the indictment 
charges an unlawful possession of the lottery tickets, with the 
averment of an intent to sell generally, including of course, as 
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well this Commonwealth, as all other places., It is, in this re- 
spect, general and unlimited. 

Where the possession of an article is made punishable be- 
cause so held with a guilty intent, if the act intended is malum 
im se, it is no answer to the charge, that it was intended thus to 
be committed out of the Commonwealth ; it is within the words 
of the statute and the mischief intended to be prevented. Com- 
monwealth v. Cone, 2 Mass. 132. 

Perhaps a different rule should prevail, where the act intended 
to be done is not criminal in itself, but only made so by statute. 
If therefore it should appear in the trial of an indictment founded 
on this statute, that lottery tickets were in the possession of a 
person passing through this State, and held only for the purpose 
of carrying them into another State for sale, it is very questiona- 
ble whether such proof would support the indictment. It cer- 
tainly would not, if the construction, which the defendant puts 
upon the statute, is the true one. He maintains, that by a rea- 
sonable construction, the statute intends to punish the mere pos- 
session of lottery tickets, when there is an intent to sell them ‘‘in 
this Commonwealth,”’ though not so expressed. If this is cor- 
rect, then the same construction must be put upon the same 
words in the indictment ; and it would be the duty of a judge, 
on the trial of such indictment, to instruct a jury, that if such ap 
intent were not proved to their satisfaction, they must acquit the 
defendant. It appears to the court, therefore, that the question 
is rather, whether the evidence is sufficient to maintain the in- 
dictment, than whether the indictment is sufficiently certain. If 
the case were as above supposed, that the only tent proved 
was an intent to carry the tickets into another State and sell them 
there, the course would be, to request the court to instruct the 
jury that such proof was not sufficient to support the indictment ; 
and should the court decline giving such instruction, or instruct 
them otherwise, then to take the exception. But here no jues- 
tion is made of the sufficiency of the evidence to support the 
finding of an intent to sell in this Commonwealth. The ques- 
tion is, whether it was necessary to aver it in the indictment. 
Had the statute expressed such qualification of the possession 
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—that is, with an intent to sell within the Commonwealth — it 
must have been so averred in the indictment, because it would 
have been a necessary ingredient in the description of the of- 
fisnce. As it is not so expressed in the statute, this rule does 
not apply ; and the court are of opinion that the intent to sell 
generally, being averred in the indictment, in the words of the 
Statute, it is sufficient, although it should be held, on trial, that 
proof of an intent to sell in another State. only would not bring 
the case within the statute so as to warrant a conviction. 

There being several counts in the indictment, to which there 
is no other exception than the above, it becomes unnecessary to 
consider the other alleged causes for arresting the judgment. 

Motion in arrest of judgment overruled. 


CoMMONWEALTH vs. ‘'HoMAS STEARNS, Jr. 


By ‘‘ the money or property of another,’’ the embezzlement of which by any agent, 

clerk or servant, without the consent of his employer, is made larceny by the Rev. 
Sts. c. 126, § 29, is meant the money or property of any person except such agent, 
clerk or servant who embezzles it. 

An auctioneer, who receives money on the sale of his employer’s goods, and does not 
pay it over, but misapplies it, is not such an agent or servant as is intended by the 
Rev. Sts. c. 126, § 29 ; whether he receives the goods for sale, in the usual mode, or 
receives them on an agreement to pay a certain sum therefor, within a specified time 
after the sale. The money received by an auctioneer, for goods sold by him, in both 
these cases, is his own, and not *‘ the money of another.”’ 


By the Rev. Sts. c. 126, § 29, ‘‘if any officer, agent, clerk 
or servant of any incorporated company, or if any clerk, agent 
or servant of any private person, or of any copartnership, except 
apprentices and other persons under sixteen years of age, shall 
embezzle, or fraudulently convert to his own use, or shall take, 
or secrete, with intent to embezzle and convert to his own use, 
without consent of his employer or master, any money or prop- 
erty of another, which shall have come to his possession, or 
shall be under his care, by virtue of such employment, he shall 
be deemed, by so doing, to have committed the crime of simple 
larceny.”’ 
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The indictment, in_ this case, alleged that the defendant, 
in consideration that Elbridge Gerry would employ him as 
agent for the sale of cotton goods, undertook and engaged to 
serve said Gerry as his agent, in the employment of auctioneer, 
and to pay over to him promptly the cash proceeds of said 
goods, at eight cents per yard, which the defendant should sell 
for said Gerry at public auction ; and that said Gerry delivered 
and iutrusted to the defendant in said employment, as his agent, 
four bales of cotton goods to be sold-as aforesaid, and the cash 
proceeds thereof, at eight cents for each yard, to be paid to said 
Gerry, by the defendant, within three days after the sale there- 
of ; and that the defendant, by virtue of said employment, and 
as agent of said Gerry, took said goods and sold the same for 
cash and received in payment therefor the money and price and 
proceeds thereof, viz. $ 272 ; and that the defendant, having in 
his possession the said money, being the property of said Gerry, 
afterwards unlawfully and fraudulently embezzled and converted 
the same to his own use, and took and secreted the same, with 
intent to embezzle and convert the same to his own use, without 
the consent of said Gerry ; whereby, and by force of the statute 
in such case made and provided, the defendant is deemed to 
have committed the crime of simple larceny: And so the de- 
fendant, ‘‘ with force and arms, in manner and form aforesaid, 
the same money and proceeds aforesaid, of the money and 
property of said Gerry, in his possession as aforesaid, feloniously 
did steal, take and carry away,” &c. : 

The defendant having been convicted on this indictment, in 
the municipal court, alleged exceptions to the following instruc- ~ 
tions given to the jury: ‘‘' That an auctioneer is within the 
meaning of the provision of the Rev. Sts. c. 126, § 29: That, 
as matter of law, the specific proceeds of the goods received 
from said Gerry were the property of said Gerry ; and that the 
defendant refusing to pay over the said proceeds to said Gerry, 
when called on so to do, nor paying the same amount in any 
other way, constituted embezzlement, according to the true 
meaning and intent of the statute aforesaid : That the defendant 
had no right, with the proceeds of the goods received from said 
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Gerry, to pay any of his other debts, and that by so doing, 
without said Gerry’s consent, he unlawfully converted the same 
to his own use, against the meaning and intent of said statute ; 
and that if the defendant, having got the money into his hands, 
knowingly and designedly applied it to his own use, either to 
payment of his debts, or his expenses of business and living, it 
was a clear breach of trust, and an act of embezzlement, within 
the meaning and intent of the law aforesaid.” 

Whiting, for the defendant. 

Austin, (Attorney General,) for the Commonwealth. 

Dewey, J. ‘The questions raised in the present case re- 
quire a construction of the Rev. Sts. c. 126, § 29, and are of 
no inconsiderable importance in their consequences, in marking 
the distinction between those acts which are to be denominated 
as felonies punishable by ignominious punishment, and those de- 
faults in the payment of money or in the discharge of contracts, 
for which, however unjustifiable, the law authorizes no other 
mode of redress than a civil action by the party aggrieved. 

The principles of the common law not being found adequate 
to protect general owners against the fraudulent conversion of 
property by persons standing in certain fiduciary relations to 
those who were the subject of their peculations, certain statutes 
have been enacted, as well in England as in this Common- 
wealth, creating new crimimal offences and annexing to them 


their proper punishments. ‘The consequence is, therefore, that 


many acts which formerly were denominated mere breaches of 
trust, and subjected the party to a civil action only, have now 
become cognizable before our criminal courts, as offences 
against the Commonwealth. ‘These statutes necessarily require 
a careful discrimination in their application to the various cases 


that may arise, and it may be found somewhat difficult to mark 


out, with entire precision, the line of discrimination between acts 
punishable as crimes, under these statutes, and those that may 
not be embraced by them, while they may yet present strong 
cases of breach of good faith and violation of the confidence 
reposed in the party guilty of the breach of trust. 

The court have therefore very carefully considered the facts 
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disclosed in the case now before us, and the result to which we 
have arrived will be stated, after disposing of a preliminary ob- 
jection, that was suggested by the counsel: for the defendant, 
though apparently not much relied upon. 

‘his objection was, that it is necessary, in order to bring the 
offence within the Rev. Sts. c. 126, § 29, that the property 
embezzled should belong to some other person than the master 
or principal, whose servant or agent is charged with the embez- 
zlement ; inasmuch as the statute provides that ‘‘ if any clerk, 
agent or servant, &c. shall embezzle or fraudulently convert to 
his own use, or shall take or secrete, with intent to embezzle 
and convert to his own use, without the consent of his employer 
or master, any money or property of another,” &c. 

A similar objection appears to have been overruled by the 
supreme court of the State of New York, in an indictment on 
the revised statutes of that State, vol. 2, p. 678, § 59; a statute 
from which ours seems substantially to have been framed: The 
words there used are, ‘‘ belonging to any other person ;”’ but the 
court held that these words, as used in the statute, meant any 
other person than he who is guilty of the embezzlement. The 
People v. Hennessey, 15 Wend. 147. A different construction 
from this would be inconsistent with the earlier course of legis- 
lation on this subject, (see St. 1834, c. 186,) and would leave 
unprovided for all cases of embezzlement, by servants or agents, 
of the property of their masters or their principals. We are of 
opinion that the offence, made punishable by the revised statutes 
of this Commonwealth, c. 126, § 29, was not intended to be re- 
stricted in the manner suggested by the counsel for the defend- 
ant, but may properly be held to embrace cases of embezzle- 
ment by servants or agents of the property of their masters or 
principals. 

The point, however, principally relied upon in the defence, 
was, that the facts proved in the present case, as stated in the 
bill of exceptions, do not show any such embezzlement or fraud- 
ulent conversion of the property of the principal, which came to 
the hands of the defendant as an agent, as will subject him to 
the penalties annexed to the offence punishable by the statute. 
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The question here presented may be properly considered un- 
der two aspects. 1. As to the rule of law applicable to the 
subject, treating the case as one arising in the usual course of 
business as between an ‘auctioneer and his principal, who has 
detained property intrusted to him to be disposed of at auction. 
2. Asa case disclosing a special contract as to the amount to be 
realized from the sales, and to be paid over by the auctioneer to 
the principal. 

1. Our first inquiry, therefore, will be, whether the ordinary 
relation between an auctioneer and his employer is such, that the 
mere neglect of the auctioneer to pay over the money due to the 
principal, as the avails of a sale of his property at auction, con- 
stitutes such a case of embezzlement as will sustain an indictment 
like the present, charging a felonious conversion, and concluding 
as it does, (and properly so concluding, if the facts bring the case 
within the statute,) with the allegation ‘‘ that the defendant, with 
force and arms, the same money and proceeds, of the money and 
property of said Gerry, in his possession as aforesaid, feloni- 
ously did steal, take and carry away,” &c. 

It seems to us to be very clear, that the statute under consid- 
eration does not embrace such a case as is above stated, arising 
in the general course of the business of an auctioneer. It does 
not present a case of embezzlement of money specifically the 
property of the alleged principal; but, so far as the matter is 
cognizable by law, must be treated rather as a gross default in 
not performing a contract, than the commission of an act of em- 
bezzlement. It is to be borne in mind, that it is not contended 
that there has been any misappropriation or unlawful conver- 
sion of the specific articles intrusted to the auctioneer, for sale ; 
these goods having been sold by the defendant, for aught that ap- 
pears, in entire accordance with the terms of his contract with 
his employer, and the proper discharge of his duties as auc- 
tioneer. 

The property having been thus properly sold, what was the 
duty of the auctioneer in relation to the avails of the sale of the 
same? Might he not, without subjecting himself to the penal- 
ties of this statute, intermingle the money, arising from this sale, 
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with that derived from the sale of other articles ? Might he not 
properly Jeposit the money in a bank, in his own name? Sup- 
pose, in payment for an article thus sold, he had received a 
bank bill of a larger denomination than sufficient to discharge the 
amount due from the purchaser of an article sold, and had given 
in exchange money of his own; might he not properly do so? 
and having done thus, might he not treat such bank bill as his 
own property, holding himself accountable to his’ employer for 
the sum due him on account of the sale ? ° 

From the very nature and course of proceedings, in cases of 
sales by auctioneers and commission merchants, the money aris- 
ing from the sale of the goods of one man may be intermingled 
with that arising from the sale of those of another; and they 
often must be so intermingled, unless the principle shall be adopt- 
ed, that a separate place for safe keeping is to be provided for 
each separate employer or customer. ‘The auctioneer, having 
the right thus to intermingle the money arising from different 
sales made on account of different persons, and being guilty ot 
no offence in depositing in a bank, in his own name, it necessa- 
rily follows that it will not be a safe or just rule, to hold that his 
guilt or innocence, when charged with embezzlement under the 
statute, is to depend upon the fact of his paying the amount due 
to his employer, upon demand of payment by him. Various 
casualties obviously might occur, which would morally justify 
the default ; as, for instance, the failure of the bank in which the 
sum was deposited, a loss by fire, &c. Without some such 
justification or excuse, a withdrawal, by an auctioneer, of the 
funds from which he ought to realize the means of paying his 
principal, would be a breach of trust, and a violation of that 
good faith, which ought to regulate the conduct of one holding 
such a relation to his employer. But however censurable, in 
point of morality, it may be, it would not be that fraudulent con- 
version of the ‘money of the principal, which was made an of- 
fence punishable under the statute under consideration. 

The question we are considering may be tested also by an- 
other view of the legal rights and liabilities of parties standing 
in the relation of auctioneer and principal. Suppose the auc- 
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tioneer to receive the money and place it in his money drawer, 
and while there, it is stolen ; or suppose he receives in paynient 
bank bills of a bank then in good credit, but, while he has the 
money in his custody, the bank fails. Would not, in either of 
the above supposed cases, the loss be the loss of the money of 
the auctioneer, and to be borne by him? If this be so, is it not 
very clear that such a principle necessarily assumes that the 
specilic money, received. as the avails of a sale at auction, is the 
money of the auctioneer, and while in his hands subject to his 
control, and he only accountable for the payment of the sum 
due to the owner of the goods sold? It seems to us, therefore, 
that the neglect of an auctioneer to pay over to his principal the 
amount due to him, as the avails of auction sales of property in- 
trusted to him to sell as an auctioneer, does not constitute an 
act of embezzlement, within the meaning and intent of the 
statute. 

2. Nor do we perceive that the case on the part of the Com- 
monwealth is at all aided by the peculiar nature of the contract 
entered into between the owner of the goods and the auctioneer, 
in which the defendant stipulated that he would pay over to the 
principal the sum of eight cents per yard for each yard of cot- 
ton goods so sold by him for his employer. Such a contract 
would, from its very nature, seem rather to strengthen than di- 
minish the force of the objections already suggested to the bring- 
ing of the present case within the statute. If it be true, in the 
ordinary case of goods intrusted to an auctioneer to be sold, 
where the whole proceeds, more or less, are to be accounted for 
with the principal, that the money, proceeds of the sale, receiv- 
ed by the auctioneer, are not so far specifically the property of 
the principal, that the neglect and refusal to pay over the amount 
of the same will subject the party to an indictment for embez- 
zlement ; the objections certainly are much stronger where the 
amount to be paid by the auctioneer to the principal does not 
depend upon the sum realized from the sale at auction. The 
auctioneer, under this special contract with his employer, stipu- 
lated to pay him a certain sum per yard, for each yard of cotton 
goods sold for him; and the right of the principal to demand 
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money of him did not depend upon the price for which the 
goods were sold, or upon the receipt of money from the sales. 
If the sales were for less than eight cents per yard, the defend- 
ant had promised to make up the deficiency from his own funds ; 
and to this extent his employer certainly relied upon the naked 
promise of the defendant. 

Jf sales were effected at a price exceeding eight cents per 
yard, the defendant had the right to retain and appropriate the ex- 
cess to his own use. It seems to us very clear that the special 
contract proved in the present case has no tendency to bring the 
case within the statute, or to subject the auctioneer to its penal- 
ties for not paying over the amount stipulated to be paid to the 
principal. 

The views we have expressed of the law applicable to the 
present case obviously conflict with those under which the case 
was submitted to the jury, and the result must therefore be, that 
the verdict be set aside and a 

New trial granted 


Grorce TurNER & another vs. CHARLES D. CooLipes. 


A part of a vessel at sea was sold to A. who resided at Portland. The vessel arrived 
at Boston with a return cargo, and was there eleven days, when she sailed on another 
voyage, under the direction of the other part owner, whom A. had requested to take 
charge of her : It did not appear that A. knew the vessel was at Boston: After the 
vessel returned to Boston from her second voyage, and was unloaded, she was attach- 
ed as the property of A.’s vendor ; A. never having taken formal possession. Held, 
that A. had not been guilty of Jaches, and that he was entitled to hold against the 
attaching creditor of his vendor. 


REPLEVIN, to try the plaintiffs’ title to the brig Canton. The 
parties agreed the following facts: Both plaintiffs are inhabit- 
ants of Portland. In March, 1839, the brig belonged to Tur- 
ner, one of the plaintiffs, and A. Staples of Hallowell, and in 
that month sailed from Portland on a voyage to Matanzas, and 
thence to Boston. Turner was the managing owner, and had 
the entire control of the brig. Staples sold his interest in the 
brig, soon after she thus sailed, to Merrill, the other plaintiff, and 
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executed and delivered a bill of sale, in the usual form, which 
was deposited in the custom-house at Portland, where the brig 
was registered. In May, 1839, after the execution of said bill 
of sale, the brig arrived in Boston with a cargo, which was un- 
loaded ; and, after remaining there eleven days, she sailed again 
for Matanzas. Turner was in Boston, while the brig was there, 
and knew she was in port; and there was time, while she was in 
Boston, to have sent to Merrill, and for him to have come to 
Boston to take possession. But there was no evidence that he 
knew the brig was at Boston. In July, 1839, the brig returned 
to Boston, and after discharging her cargo, was attached by the 
deiendant, a deputy sheriff, as the property of Staples, on a suit 
against him. At the time of the attachment, Merrill had never 
4 taken formal possession of the brig ; but after the sale to him by 
Staples, Turner, at his request, continued to take charge of the 
brig, as he had done previously. 

Dehon, for the plaintiffs. 

G. Minot, for the defendant. 

Per Curiam. ‘The general rule is, that the sale of a ves- 
sel abroad is good, provided possession be taken within a rea- 
sonable time after her return. 

‘We are strongly inclined to the opinion, that the possession 
of one part owner, who acts for himself, and, at the request of 
the other part owner, acts for him, supersedes the necessity of a 
formal taking of possession, and vests the property in the ven- 
dee. ’ 

But without deciding the case on that ground, it is impossible 
to distinguish this case from that of Joy v. Sears, 9 Pick. 4. 
Under the circumstances of the case, as agreed, laches is not 
imputable to the plaintiff, Merrill. No unreasonable time had 
elapsed, when the attachment was made, and therefore the ves- 
sel was not liable to be attached as the property of Staples, the 


former owner. 
Judgment for the plaintiffs. 
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Gites A. Meacuam vs. Hiram McCorsitr & another, 
& Trustee. 


Underwriters caused A. to be insured on his goods against Joss by fire, payable to B 
to whom the goods were mortgaged by A. : The goods were destroyed by fire, and 
B. was summoned as trustee of A. before the loss was proved, confurmably to the 
provisions, of the policy: B. afterwards received from the underwriters the ful 
amount of the loss, which was more than the amount of the debt for which the goods 
were mortgaged to him. Held, that he was not chargeable as trustee ; his liability 
to A. being contingent at the time of the service of the trustee process. 


Ir appeared from the answer of John K. Simpson, who was 
summoned as trustee of the principal defendants, that they pro- 
cured from the Neptune Insurance Company an insurance on 
their furniture, payable to said Simpson in case of loss: That 
the policy was made thus payable, in order that Simpson, in case 
of loss, might receive the amount of a debt due to him from the 
assured, which was secured by a mortgage of said furniture : 
That said furniture was destroyed by fire, on the 25th or 26th of 
April, 1839, and that the underwriters paid to said Simpson, on 
the 14th of June following, $ 2410-11, in full settlement of the 
loss covered by the policy, being $1492.12 more than was due 
to said Simpson from the defendants: That said Simpson, on 
said 14th of June, paid said $1492°12 to F. D. Kidder, on an 
order of the defendants drawn by them after the service of this 
process: That said Simpson was summoned as trustee imme- 
diately after the aforesaid loss by fire, and before the same had — 
been proved according to the provisions of the policy, and be- 
fore any claim had been made, on the policy, against the under- 
writers: That the underwriters disputed said Simpson’s claim 
under the policy, ‘‘nor would they pay him, until the claim un- 
der the same had been submitted to arbitration.” 

Sparhawk, for the plaintiff. 

A. H. Fiske, for the trustee. 

Suaw, C. J. The liability of Simpson to the principal de- 
fendants, at the time of the service of the trustee process, was 
contingent. He had a right to collect the money due on the 
policy, which, when collected, and after satisfying his own 
debt, would be the money of the defendants. ‘Tull collected, 
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he nad no money of the defendants ; and the right to collect it 
was a chose in action not attachable by the trustee process. 
Wood vy. Partridge, 11 Mass. 488. We think he stood in no 
higher responsibility to the defendants, than the assignee of a 
chose in action to the assignor, before the debt has been recov- 
ered. Lupton v. Cutter, 8 Pick. 298. Tucker v. Clisby, 12 
Pick. 22. ‘The validity of the attachment must depend upon 
the facts, as they existed at the time of the service of the trus- 
tee process ; the receipt of the money on the policy, afterwards, 
did not render the respondent liable as trustee. 3 
Trustee discharged. 


Joun Earue, Jr. vs. Apin Hatt. 


The general owner of real estate is not answerable for acts of carelessness, negligence 
and mismanagement committed upon or near his premises, to the injury of others, if 
the conduct of the business which causes the injury is not on his account, nor at his 
expense, nor under his orders or efficient control. 

Where A. agreed to convey land to B. and B. agreed to build a house thereon and pay 
for the land, and while the agreement was in force, B., in preparing to build the 
house on his own sole account, by workmen employed by himself alone, undermined 
the wall of the adjoining house of C., whereby it was injured ; it was held that A. 
was not answerable for this injury, although the title to the said land remained in 


him at the time when the injury was committed. 


Trespass guare clausum fregit. The declaration alleged 
that the defendant, and one Asahel Gilbert on whom the writ 
was not served, on the 15th of December, 1836, broke and en- 
tered the plaintiff’s close, and undermined a wall standing upon 
the partition line between the houses of the plaintiff and the de- 
fendant, in Lynde Street, Boston, whereby said wall, and the 
brick house of the plaintiff, had been greatly cracked, broken 
and settled, and had become unsafe, &c. 

The trial was before Morton, J. and the facts reported by 
him, so far as they bear upon the matter decided by the whole 
court, were in substance these : 

On the 6th of May; 1836, an agreement under seal was made 
by Hall, the defendant, and Asahel Gilbert, in which it was re- 
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cited that Gilbert proposed to purchase of Hall a lot of land in 
Lynde Street, adjoining, on one side, upon the land on which 
the_plaintiff’s house (mentioned in his declaration) stands, and to 
pay therefor the sum of $ 3053-75, with interest, on the Ist of 
October, 1836. Said Gilbert agreed ‘‘ to commence building 
forthwith a brick house on said land,” (stating the dimensions 
of the house) ‘‘ and the same to finish on or before the first day 
of October next.’? Said Hall agreed, ‘‘ upon receiving the 
price or consideration money, to convey said estate to said 
Gilbert in fee simple, with a good title and general warranty.” 
Each party covenanted with the other that he would well and 
truly perform all things which, on his part, were necessary or 
proper to be done to carry said agreement into effect. And it 
was agreed, that if either party should fail to perform his said 
agreement, he should pay the other $1000 as liquidated dam- 
ages, or that application might be made to a court of chancery 
to obtain specific performance of the agreement. 

On the Ist of October, 1836, Hall indorsed on the aforesaid 
agreement, that the time for building the house was ‘* continued 
for one month” from that date ; and by another indorsement, 
the time was ‘continued till 20th January, 1837.”? Under 
date of November 10th, 1836, Hall indorsed on the agreement, 
that he had ‘‘ received of A. Gilbert, fifty shares bank stock to 
be accounted for in our settlement.”? A like indorsement of 
thirty-six shares of bank stock was also indorsed under the same 
date. | 

On the Ist of November, 1836, Hall, the defendant, conveyed 
the said lot of land, with the house thereon, to said Gilbert. 
Gilbert on the same day mortgaged it to Messrs. Guild & 
Savage to secure payment of $5000 lent to him by them; and 
also conveyed it back to Hall, subject to said mortgage. ~ 

On the Ist of February, 1837, Hall & Gilbert settled their 
accounts, and Gilbert gave Hall a note for the balance which he 
owed him, including the amount which was to be paid for said 
lot of land, and interest, under the aforesaid agreement of May 
6th, 1836 ; and Hall engaged in writing to convey said lot and 
house (with certain other property) to Gilbert, by quitclaim 
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deed, on Gilbert’s paying what there was, and thereafter should 
be, due from him to Hall. 

The defendant called Gilbert as a witness ; and he testified 
that ‘‘ he built a house, on the lot aforesaid, adjoining the house 
of the plaintiff, on his own account: That he hired and em- 
ployed the workmen and made the contract : That he employed 
others, but was employed by no one, and that Hall had nothing 
to do with it: That the house was not finished till the spring of 
1837, but that the contract of May 6th, 1836, was in force until 
Hall and he made a settlement, February Ist, 1837.” 

At the time of the alleged injury to the plaintiff’s house, the 
same was under mortgage to the Hospital Life Insurance Com- 
pany, to secure payment of a certain sum on the 7th of March, 
1839. Said mortgage bore date March 7th, 1834. 

It appeared in evidence, that the workmen employed in the 
preparations for building the house aforesaid, adjoining the house 
of the plaintiff, and laying the foundation thereof, dug out the 
earth under the wall of the plaintiff’s house. ‘There was much 
testimony respecting the damages alleged in the plaintiff’s dec- 
laration, and the cause thereof; and a verdict was found for the 
plaintiffs under the instructions of the judge, subject to the opin- 
ion of the court, on the facts reported by him, whether the de- 
fendant was by law answerable for said damages. ‘The defend- 
ant also filed a motion for a new trial, on the ground that the 
damages assessed by the jury were excessive. 

Fletcher & Derby, for the defendant. 

S. D. Parker & Choate, for the plaintiff. | 

The main question in the case, viz. whether the defendant 
was answerable for the acts of Gilbert and his workmen, was 
elaborately argued. ‘T’he same authorities, for the most part, 
were cited and commented upon by the counsel on both sides. 

The following cases were cited, in addition to those which are | 
mentioned in the opinion of the court. Weyland v. Elkins, 
Holt N. P. 229, & note. Dean v. Branthwaite, 5 Esp. R. 35. 
Sammell v. Wright, 5 Esp. R. 263. Regina v. Bucknall, 
2 Ld. Raym. 804. Regina v. Watson, 2 Ld. Raym. 856. 
Rider v. Smith, 3 'T. R. 766, and cases there cited. Cheetham 
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v. Hampson, 4 T.R.318. Sly v. Edgley, 6 Esp. R.6. Rich 
v. Coe, Cowp. 636. Randleson v. Murray, 8 Adolph. & Ellis, 
109. Matthews v. West London Water Works Co. 3 Campb. 
403. McKenzie v. McLeod, 10 Bing. 385. Gregory v. Pi- 
per, 9 Barn. & Cres. 591. Rosewell v. Prior, 2 Salk. 460. 
Fenton v. City of Dublin Steam Packet Co. 8 Adolph. & Ellis, 
835. 1 Leigh’s Nisi Prius, 586-591. 

Suaw, C. J. 1. A preliminary objection, taken by the de- 
fendant to the maintenance of this action, is, that the plaintiff, 
having mortgaged his estate to the Hospital Life Insurance 
Company, is not the owner in fee, and cannot maintain this ac- 
tion of trespass. It is among the most familiar rules of law, 
that a plaintiff need not be the owner of an estate to maintain 
trespass quare clausum fregit. He may have a lawful posses- 
sion, which is sufficient to enable him to maintain an action for 
an injury to the possession. But further; a mortgagor in pos- 
session, before entry by the mortgagee, and especially before 
condition broken, is to most purposes regarded as owner of the 
estate. ‘The fee is considered to be in the mortgagee, for all 
purposes necessary to the security of his debt ; but in other re- 
spects, and as to strangers, a mortgage is considered merely as 
a pledge. In the present case, the plaintiff had mortgaged his 
estate for the security of a debt payable in five years, which 
term had not expired at the time of the supposed trespass, and 
the condition was not then broken. ‘The court are therefore of 
opinion that such mortgage did not affect the plaintiff’s right to 
maintain the action. 

2. Nor do we think the rights of these parties are affected by — 
the deed made by Hall to Gilbert, to enable him to execute a 
moitgage to Messrs. Guild & Savage, after which Gilbert re- 
conveyed to Hall. ‘The manifest object of the transaction was, 
to enable Gilbert to make a good charge on the estate, as secu- 
rity for a loan of money, and that end being accomplished, to 
place the parties in the same situation, which they were in be- 
fore. ‘The relative rights of Hall & Gilbert, under their previ- 
ous contracts, remained as before. Hall’s obligation to convey, 
and Gilbert’s obligation to build, and pay for the land, were the 
same after these conveyances as before. 


7 
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3. But the main question is, whether this action can be main- 
tained against the defendant, to recover damages for acts done 
hy Gilbert ; and this depends upon the relation in which they 
stood to each other. 

The ground taken by the plaintiff is, that the defendant was 
owner in fee of a lot of land adjoining his own ; that acts were © 
done on that land, pursuant to some arrangement made between 
the defendant and Gilbert, by which the plaintiff’s partition wall 
was undermined and injured ; and that, for this damage, the de- 
fendant, as such employer and owner, is responsible. Whether 
trespass would be the proper form of action to try that ques- 
tion, where the principal has commanded the particular act to be 
done, we give no opinion ; it not having been made in the argu- 
ment. It would probably be a mere question of costs, not af- 
ecting the merits. 

The principle that a master or employer of another is respon- 
sible in damages to a third person, for negligence, carelessness, 
want of skill in the service, in which he is engaged, or in pursuing 
the business for which he is employed, is well settled, as well in 


‘this Commonwealth as in England. Sproul v. Hemmingway, 


14 Pick. 1. Stone v. Codman, 15 Pick. 297. It will not be 


necessary to consider the general question, when and to what 


eases the maxim respondeat superior applies ; because it is man- 
ifest that the question now before us must depend upon that 
branch of the subject, which affects the owners and occupiers 
of real estate, and determines to what extent, and for what acts 
of carelessness, negligence or mismanagement, done upon or 
near their premises, they are responsible to strangers. 

The leading cases on this subject are Stone v. Cartwright, 6 
T. R. 411. Bush v. Steinman, 1 Bos. & Pul. 404. Lons- 
dale v. Littledale, 2 H. B. 267. These cases are reviewed 
and commented upon, and their true effect and bearing stated, in 
Laugher v. Pointer, 5 Barn. & Cres. 547, in which the judges 
of the court of king’s bench were equally divided upon the ci- 
cumstances of that particular case, which turned upon the liabi- 
ity of the owner of a coach. 

The general principle to be extracted from the cases, in re- 
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gard to the use of real property, is, that the owner of real es- 
tate, either absolutely or for the time being ; he who has the 
management and control, and takes the benefit and profit of the 
estate ; he at whose expense and on whose account the business 
is conducted ; shall be responsible to third persons for the care- 
lessness, negligence or want of skill of those who are carrying 
on and conducting the business, by which they are damnified ; 
and this, whether the persons, thus employed and engaged, are 
working on wages or by contract ; and whether they are em- 
ployed directly by the principal, or by a steward, agent or man- 
ager having the superintendence of his estate. Several princi- 
ples of law seem to be referred to, as the source of this respon- 
sibility. One is, that he who does an act by another does it 
himself. ‘Though not the work of his hands, it is the result of 
his will. His mind, his intent and his purposes are the effi- 
cient cause of the operations conducted by others. It is there- 
fore he, who, in the conduct of his own business, causes the 
damage complained of, and it is of him that redress shall be ob- 
tained. | 

Another well known principle is, that every one shall so use 
his own property, as not, in the management of it, to hurt that 
of another. Having the power to determine what agents shall 
be employed, what business shall be carried on, upon the estate 
of which he has either the ownership or the enjoyment and pos- 
session, it is alike the dictate of justice and public policy, that 
he shall be responsible for the conduct of those whom he may 
employ or dismiss, and whose movements he has the power to 
direct. 

These principles seem to be recognized in all the cases cited. 
Stone v. Cartwright was an action against one who had been 
appointed by the court of chancery guardian of a minor. The ac- 
tion was for injury to the premises of the plaintiff, from working 
a colliery of the minor, under the general superintendence of the 
defendant. Lord Kenyon, after stating that the action would 
not lie, says, ‘‘ I have ever understood that the action must 
either be brought against the hand committing the injury, or 
against the owner, for whom the act was done’’; adding, ‘‘ the 
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present defendant has no interest in the colliery, nor was it 
worked for his benefit.”” In Lonsdale v. Littledale, the judg- 
ment may be gathered from the record; the reasons are not 
stated. Bush v. Steinman was a very peculiar case, and much 
diseussed. ‘The defendant had purchased a house near a road, 
and contracted with a surveyor to repair it for a stipulated sum. 
He employed a carpenter, the carpenter a bricklayer, and the 
latter a lime-burner ; and the act, which caused the injury to the 
plamtiff, was done by the lime-burner’s servant, in laying a heap 
of lime in the road. At the trial, Eyre, C. J. thought the rela- 
tion was too remote, and that the action would not lie. But af- 
ter a full argument, he concurred with the other judges in the 
contrary opinion. ‘The ground he put it upon was this: Here, 
he says, the defendant, by a contractor and by agents under him, 
was repairing his house ; the repairs were done at his expense, 
and the repairing was his act. Heath, J. founded his opinion 
upon the single point, that all the sub-contracting parties were in 
the employ of the defendant ; and Rooke, J. states the general 
proposition, that he who has work going on for his benefit, and 
on his own premises, must be civilly answerable for the acts of 
those whom he employs. And in the later case of Laugher v. 
Pointer, though the judges differed upon the facts of that case, 
(which was an action against the owner of a coach, drawn by 
the horses, and. driven by a man employed by the owner of the 
horses,) they all agreed in the principle as to the owner of real 
estate. It is not only the owner of a farm or a mine, but an 
owner, on whose account and by whose funds it is carried on, by 
himself or others for him, who is responsible ; and because these 
acts are his acts. It is put upon the ground that the acts were 
upon or in respect of the property of the defendants, of which 
they were in possession at the time. ‘The judges, who thought 
the owner of the coach was not responsible, distinguished that 
from the case of the owner of real estate, because if one have 
the control and management of all that belongs to his house or 
land, it is his fault if he do not so exercise his authority as to 
prevent injury to another. 

From this view of the law, it is manifest that we are not mere- 
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ly to inquire who is the general owner of the estate, in ascer- 
taining who is responsible for acts done upon it injurious to an- 
other, but who has the efficient control ; for whose account, at 
whose expense, under whose orders, is the business carried on, 
the conduct of which has occasioned the injury. 

The case of Leslie v. Pounds, 4 Taunt. 649, is strongly in 
confirmation of the same general doctrine. For though the 
general owner was held liable whilst the estate was under lease 
to a tenant, yet it was not upon the ground that he was the gen- 
eral owner, but because he had taken upon himself to make re- 
pairs, and had the actual care and management of the house ; 
the tenant having moved out whilst the house was under repair. 

In applying these principles to the present case, the court are 
of opinion, that Hall & Gilbert did not stand in the relation of 
superior and subordinate, or employer and person employed. In 
May, 1836, they entered into a contract under seal, by which 
Hall covenanted to convey the land to Gilbert, and Gilbert cov- 
enanted to build a brick house upon the land; the house to be 
completed and the money paid by the lst of October following. 
Each party stipulated to do every thing proper on his part to be 
done, to carry this agreement into effect. ‘The actual and exclu- 
sive possession of the land, being absolutely necessary to the build- 
ing of the house, it was a stipulation that Gilbert should have such 
an exclusive possession, and superseded all power and control 
of the owner over it, for the time being, as effectually as a for- 
mal lease for years. But it was contended that this agreement 
stipulated for the completion of the house and the payment of 
the money, by the 1st of October, and that the right of posses- 
sion terminated at that time. But as time is not of the essence 
of a contract of this nature, if the parties mutually acquiesced 
in the extension of the time, there would be good ground to hold 
that the contract was still in force ; at least the right of posses- 
sion, on the part of Gilbert, would continue until the owner 
thought fit to enter ; which he never did. But it does not stand 
merely on this ground. By an indorsement signed by Hall, the 
contract, so far as required for building the house by the Ist of 
October, was continued in force one month; and by a second 
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indorsement, it was further continued till January 20th, which 
fully covers the time, at which the alleged act was done, of which 
the plaintiff complains. ‘There are also receipts of bank shares, 
indorsed after October Ist, as received on account of the pur- 


-chase money. ‘These receipts of bank shares, compared in 


date with the mortgage to Messrs. Guild & Savage, were prob- 
ably the proceeds of the loan thereby obtained. On the Ist of 
February following, a settlement was made, by which the pur- 
chase money for this lot was included in an account then stated. 
From these circumstances, it is manifest that this contract was 
continued in force till after the time of the alleged trespass. It 
was, however, contended by the counsel for the plaintiff, that by 
the terms of these indorsements, the contract was continued in 
force only as it respected the time for building the house, and 
not for the payment of the purchase money for the land. But 
it was as incident to the building of the house, that the exclusive 
possession and control of the land was necessary, and of course 
such possession and control were continued. 

Further ; Gilbert could in no sense be considered as building 
this house on account of Hall; but on his own account. He 
was building it on land of which Hall at the time held the fee, as 
security for the purchase money of the land ; but he had a cov- 
enant for a conveyance, which might be specifically enforced ; 
and when performed, the building would enure wholly to his ben- 
efit. That the parties,so understood it, is manifest from an ex- 
press though unnecessary stipulation in the agreement itself, that 
an application might be made to a court of chancery for a spe- - 
cific performance of the contract. If the building should in any 
event enure to the benefit of Hall, as owner of the land, it would 
be by a. breach, and not under a performance of the contract. 
The understanding and agreement of the parties were, that Gil- 
bert should build on his own account; and the law would imply 
no promise on the part of Hall to pay for such building, against 
the express agreement of the parties. In ascertaining the rights 
and obligations of the parties, we must presume that they looked 
to the performance, and not to the violation of their agreement. 
It seems therefore very clear, that for the work thus done, in 
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building the house, Gilbert could have had no right of action 
against Hall as upon a quantum meruit, nor could the persons 
working under Gilbert have had any claim for their services on 
Hall, as employer, or owner of the land. 

We consider, therefore, that the work, of the careless and un- 
skilful doing of which the plaintiff complains, was not work done 
by the defendant, or by his order or direction, or at his expense, 
or for his benefit ; and though done on land of which he was the 
general owner, it was not land of which he at the time had the 
possession or control, nor by persons appointed and employed 
by him ; and therefore he was not responsible to the plaintiff for 
the manner in which it was done ; and that this action cannot be 
maintained. 

As this question depends upon the contracts of the parties, 
and a few facts, of which there was no dispute at the trial, we 
think it was the intention of the learned judge who tried the 
cause, as apparent in the report, to withdraw the question of the 
relation of the parties from the consideration of the jury, and 
reserve it as a question of law for the whole court; and that his 
opinion was pro forma only, with a view of submitting the ques- 
tion of damages to the jury. Upon the view we have taken of 
the law, it has become unnecessary to express any opinion on 
the motion for a new trial on the ground of excessive damages. 

Verdict set aside, and a new trial granted. 
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PRoPRIETORS OF THE CHURCH IN BRATTLE SQUARE VS. 
Lewis BULLARD. 


A. sold a pew to B., and the parish conveyed it to B. with warranty, having a bond 
from A. to save the parish harmless, ‘* if any person or persons should establish their 


»» C. claimed the pew, and 


title to said pew against the said obligor or his assigns. 
he and B. without notice to A, submitted the question of title to arbitrators, who de- 
termined that the pew belonged to C., and that B. should make to C. a deed convey- 
ing all his (B.’s) right in the same ; and judgment was rendered on this award. 
C. called upon the parish for'indemnity under their covenant of warranty, and the 
parish indemnified him without suit, and thereupon commenced an action against A. 
on his bond. Held, that the title of C. to the pew was not established, within the 
meaning of the bond, and that A. might show in defence, that the title was not in C. 

Evidence of adverse possession for twenty years or more warrants a presumption that 
the possessor had a deed of the property possessed, and that all acts, necessary to 
give the deed effect, were duly done. 

In the trial of a question of title, where the defendant relies on long possession, he 
miay give in evidence, in order to prove that the possession was adverse and under 
claim of title, the declarations of the party, through whom alone the plaintiff claims 
or can establish his claim, that such party had sold the property in question to the 
person who was in possession, and under whom the defendant claims, 


Tuts case came before the court on the report of Putnam, J. 
before whom it was tried. ‘The facts proved, and the grounds 
taken in argument, fully appear in the opinion of the chief 


justice. 


I. J. Austin, for the plaintiffs. 
G. W. Phillips, for the defendant. 
Suaw,C.J. Debt on bond executed by the defendant to 


the plaintiffs. ‘The condition recites, that the plaintiffs had 


executed to the defendant a deed of a pew, in usual form, and 
the bond is conditioned, that if any person or persons should es- 
tablish their title to said pew, against said Bullard or his assigns, 
said Bullard would indemnify the plaintiffs against their warranty 
and all claims for damages. 

It appears, that according to the by-laws and usages of the 
society, when a regular transfer is to be made of a pew, the 
proprietor surrenders and releases his pew to the parish, and 
then the parish, by their committee, make a new deed to the ap- 
pointee of the party surrendering. ‘Thus each proprietor ordi- 
narily holds under a deed directly from the parish. 
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It appears that the occasion of giving the bond declared on 
was this: ‘The defendant had levied an execution on the pew, 
in 1820, as the property of one Samuel Spear, and, pews in 
Boston being considered personal property, he caused the same 
to be sold at auction, and became the purchaser. Whether this 
levy and sale constituted a title good in law or not, it was con- 
formable to the usage and by-laws, and therefore the defendant 
applied to the committee for a deed in the usual form, which 
they gave him, taking the bond in question for their indemnity 
against any outstanding paramount title. 

It further appears, that the defendant, afterwards, having con - 
tracted to sell the pew to Robert Hooper, surrendered the pew 
in the usual form, to the parish, and requested the committee to 
execute a new deed to Hooper, which they did, in the usual 
form, including covenants of warranty. - 

It also appears, that whilst Hooper held the pew under his 
deed, a claim was made for it, by William H. Spear, under a 
title paramount to that of Bullard, the defendant, and to that 
of Samuel Spear, as whose property the defendant levied his - 
execution upon it. ‘This question was submitted by the parties 
to arbitration, the referees decided in favor of Spear, and judg- 
ment was entered in his favor, on the award, by this court. 
Spear v. Hooper, 22 Pick. 144. 

It further appears, that after this judgment against Hooper, he 
called on the plaintiffs upon their covenant of warranty ; thereup- 
on they paid him the value of the pew, and now bring this action 
against the defendant for an indemnity, according to the condi- 
tion of the bond. Several breaches are assigned, but the gra- 
vamen of the whole is, that Wm. H. Spear had established a 
better title to the pew than the defendant’s, by means of which, — 
Hooper, an assignee of the defendant, had been ousted ; that 
the plaintiffs had been charged on their warranty and became 
obliged to pay, and that the defendant had not indemnified them. 

To maintain the issue on the part of the plaintiffs, they offered 
in evidence the judgment of Spear against Hooper, and insisted 
that it was conclusive evidence of a paramount title in Spear. 
The evidence was admitted as competent, but not conclusive of 
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the title. We think this judgment was competent evidence, be- 
cause the condition of the bond was that any person shonld 
establish a better title. It was not enough for the plaintiffs to 
prove, that an outstanding dormant title existed, but that a claim 
had been made and acted upon, and enforced. ‘To prove this, 
the judgment was competent. 

But the plaintiffs insisted that it was conclusive upon the 
question of title, and excepted to the opinion of the judge who 
held it otherwise. ‘The question now is, whether that decision 
was right. 

Without considering whether an award of arbitrators, upon 
the question of title, would have the same force and effect in this 
respect, as a judgment in due course of law, we are of opinion 
that a judgment would not be conclusive on the question of title, 
and binding on the defendant, because he had no notice of it, 
and no opportunity afforded him, in that action, to defend the 
title. If the plaintiffs had notice of the action, and were called 
on to defend Hooper’s title, in the suit of Spear against him, 

they could have given the like notice to the defendant ; if they 
had not such notice, then they yielded to a judgment by which 
they were not bound, and paid the ‘money in their own wrong. 
Had the plaintiffs waited till they were sued by Hooper, they 
might then have given the defendant notice of the action, and 
called in his aid to defend the title ; then if judgment had been 
rendered against them, he would have been bound by it. ‘The 
purpose of such notice is obvious. It is not merely information 
that such an action is pending ; but it is in the nature of a prayer 
in aid. ‘The warrantor may know of facts, or be in possession 
of evidence, not known to the party sued, which would furnish 
the means of a successful defence. If he has no such means, 
there is no reason why the judgment should not be conclusive 
against him. 

It was then argued, that although this be the general rule, yet 
that the defendant, by the form and effect of his obligation, 
agreed to be bound by any judgment on the question of title. 
But we cannot put that construction on the bond. ‘The condi 
tion is not, if any person shall recover a judgment on the title ; 


366 SUFFOLK AND NANTUCKET. 


Proprietors of the Church in Brattle Square v. Bullard. 


but if any person shall establish his title. ‘The plaintiffs are 
bound to prove that such a title has. been established, by legal 
evidence. ‘I'o do this, they must give in evidence the common 
proofs of title, or a judgment to which the defendant was party 
or privy. It comes back therefore to the same question, 
whether this was such a judgment. 

2. But supposing that a warrantor is not bound to pay on his | 
warranty, until a judgment against himself, or a judgment against 
his grantee, by which he is bound; yet he may do so. If he is 
satisfied that the title which he has warranted is bad, he is not 
bound to await the result of a suit, but may yield to the para- 
mount title, and pay the money on his warranty, and then look 
to his warrantor, or any person bound to indemnify him. But 
the difference is this ; he takes upon himself to prove that the 
title to which he yielded was paramount, and could not be re- 
sisted. Hamilton v. Cutts, 4 Mass. 352, 353. So here the 
burden of proof was upon the plaintiffs to prove that the title 
of William H. Spear, to which they yielded, was older and 
better than that of the defendant, derived, by levy and sale on 
execution, from Samuel Spear. This the plaintiffs at the trial | 
undertook to do, and thence arises a further question. 

It was intimated in the course of the argument, that under the 
usages and by-laws of this society, no valid title could be 
proved, except by a deed from the parish ; and the judge at the 
trial was requested by the plaintiffs so to struct the jury. But 
it is manifest that if this were so, the plaintiffs, who have the 
burden of proof, must fail. They are to prove the title of 
William H. Spear ; to do it, they show a deed from the parish 
to Governor Hancock, sixty years ago, and various devises, de- 
scents and assignments, by which a derivative title is traced 
to William H. Spear, but no deed from the parish to him. On 
the contrary, the title of the defendant is proved by deeds from 
the parish, on the giving of which, this bond of indemnity was 
given by the defendant. | 

Supposing, however, that notwithstanding the by-laws, a qual- 
ified title may be proved, by other modes by which property 
passes by the general rules of law, as by devise, descent, as- 
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signment and attachment — (Sargent v. Franklin Ins. Co. 8 
Pick. 90.) —it is contended that a good primé facie title is 
shown in William H. Spear, and a better legal title must be 
proved, to rebut it. ‘This we think is true; but such superior 
title may be shown by the same species of evidence, as ‘hat 
relied on to establish the prima facie case. It is then a cone 
parison of titles, between parties who did ‘not derive title by a 
regular deed from the parish, pursuant to the by-laws. 

The plaintiffs then offered evidence to show a deed to Gov 
ernor Hancock ; a distribution of his estate, in which this pew 
was assigned to his sister and heir, Mary Perkins ; and a distri- 
bution of Mary Perkins’s estate, by which it was assigned to 
her daughter Mary Perkins, afterwards Mary Dunbar. Both 
parties claim under Mary Dunbar. The plaintiffs contend that 
it remained her property till her decease, and passed by the re- 
siduary clause of her will to her nephews and nieces, of whom 
William H. Spear was one, and that he obtained the right of 
the others by assignment. 

The defendant contends, that Mary Dunbar, in her lifetime, 
transferred the pew to Samuel Spear, who had married her sis- 
ter, and that it was the property of Samuel Spear, when he 
levied his execution upon it. 

The defendant offered evidence tending to show an adverse, 
exclusive possession. more than twenty years, on the part of 
Samuel Spear and those claiming under him; and the judge de- 
cided that such evidence was admissible, to raise a presumption 
of a lost and non-appear‘ng deed of assignment. The court are 
of opinion that this evidence was competent, and if sufficient to 
satisfy a jury of the fact, it was legal proof of a grant by deed. 
Melvin v. Proprietors of Locks § Canals, 17 Pick. 255. 

It was objected that such a deed must have been recorded in 
the parish books. But it is to be considered, that when a lost 
deed is rightfully presumed from circumstances, they will also 
raise the presumption, that whatever was necessary to give the 
deed effect, as acknowledgment, registration, or other act, was 
duly done. 


Testimony was received of declarations made by Mrs. Dun- 
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bar, in her life time, that she had sold the pew to Samuel Spear. 
This was objected to, as tending to prove a conveyance by 
parol, or as hearsay. But in order to consider whether the evi- 
dence was competent, it is necessary to consider what was the 
point in controversy. ‘That Spear sat in the pew was proved ; 
but it was contended, that as Mrs. Dunbar was a near connexion 
and lived in his family, his occupation was permissive and not 
adverse; but it was contended, on the other side, that it was 
exclusive and adverse. In this state of the proof, we are of 
opmion that those declarations were competent ; not as evi- 
dence of a sale, but as evidence that the actual possession of 
Spear was adverse and under a claim of title. It was not hear- 
say, because they were the declarations of the person under 
whom William H. Spear claimed title, made at a time when, 
according to the claim of title made by him and through whom 
alone he could establish that claim, she was the legal owner of 
the estate. 

On the point that the verdict was against evidence, we do not 
think there is sufficient ground to set aside the verdict. ‘The 
court are therefore of opinion, that the directions were right, 
and that there must be . | 
Judgment on the verdict. 


CAROLINE Perry vs. Henry F. Harrineton & anotner. 


An acceptance of an order to pay $ 200 out of the first money of the drawer, received 
by the drawee on account of a newspaper establishment, binds the acceptor to pay 
from time to time, on reasonable request, as the money is received by him ; and a 
judgment recovered against him for a part of the sum, upon his refusing to pay it on 
request, is nota bar to a subsequent action for a further sum received by him after the 
commencement of the first action. 


AssumpsiT on the following order accepted by the defend- 
ants: ‘* Boston, April 8, 1837. Messrs. Harrington & Co. 
Please pay Mrs. C. Perry two hundred dollars out of the first 
money belonging to me, which you may receive on account of 
the Eastern Star, and oblige your ob’t serv’t. D. H. Creeig.”’ 
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This indorsement was on the order: ‘‘May 15th, received 
three dollars and seventy-five cents. C. Perry.” 

The parties submitted the case to the decision of the court on 
the statement that follows : ‘‘ The Eastern Star was a newspa- 
per which the defendants had purchased of Creeig, and the 
money was to be paid out of what they collected of subscribers 
and other debtors to the establishment. When they had col- 
lected $63:°75, a demand was made on them, on behalf of the 
plaintiff, for the money they had collected. They refused to pay, 
and in June 1837, an action was brought by the plaintiff against 
them on this acceptance, alleging that they had collected one 
hundred dollars on account of the Eastern Star. The action 
was entered at the July term 1837 of the court of common 
pleas, when a trial was had, and a verdict rendered for the plain- 
tiff for the sum of $ 60-39 damages, and judgment was thereup- 
on rendered for that sum and costs. 

“« Since the former action was commenced, the defendants have 
collected from subscribers to the Eastern Star $136.25, which 
would make up the sum of $200. After they had collected 
this additional sum, viz. on the Ist of April, 1838, the plaintiff 


- demanded of them payment of that sum, which they refused to 


pay: Whereupon this action was commenced. 

‘¢ Tf the court shall be of opinion that this action can be main- 
tained, judgment is to be rendered for the plaintiff for such sum 
as the court may adjudge, with costs ; otherwise, judgment is 
to be rendered for the defendants.” 

Sewall, for the plaintiff, cited Badger v. Titcomb, 15 Pick. 
409. Butler v. Wright, 20 Johns. 367. Wright v. Butler, 
6 Wend. 284. 2 Wend. 369. Pownal v. Ferrand, 6 Barn. 
& Cres. 439. 2 Comyn Con. (1st ed.) 568. 

Harrington, for the defendants, cited Bul. N. P. 168. Co. 
Lit. 47b. 1 U.S. Digest, Actions, vit. 

Suaw, C. J. The only question of importance in the pres- 
ent case is, whether the judgment formerly rendered for the 
plaintiff, on this same acceptance, is a bar to the present action. 
It is insisted that the acceptance is one single entire contract ; 

VOL. II. 24 
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and if it is so, it is clear that one judgment upon it is a bar to 
any other action. ; 

Formerly it was held, that there could be but one action on 
one contract ; and where the contract was to pay by instalments, 
and an action was brought for breach of the contract, by the 
failure of payment of one instalment, it was a question whether 
the whole amount, including instalments not yet due, should be 
given in damages, or whether the plaintiff, if he thought fit to 
sue before all the instalments were due, must lose the amount of 
those not due. One or the other result seemed to be the neces- 
sary legal consequence of regarding the contract as single and 
entire. 

But it has long been held, that in assumpsit, if the acts stipu- 
lated to be done, though all stipulated for by one contract, are 
several, an action will lie for each successive breach. This 
doctrine was considered and illustrated in a recent case ; and it 
is therefore not necessary to recapitulate the positions taken and 
the authorities cited. Badger v. Titcomb, 15 Pick. 409. 

The question is, whether, by a fair construction, the accep- 
tance in the present case is an undertaking to perform one duty 
-at one time, and then to terminate ; or whether it is a stipulation 
to do more than one. It is an acceptance and undertaking to 
pay the plaintiff two hundred dollars out of the first money be- 
longing to the drawer, which the acceptor should receive on ac- 
count of the Eastern Star, a newspaper establishment, trans- 
ferred by the drawer to the acceptors. 

It is obviously a conditional undertaking. Was the whole ob- 
ligation to be void, if the amount collected should not reach 
$ 200, and all right to demand any thing suspended, until the full 
sum should be received ? We cannot consider this the true 
meaning. It appears to us that the intention was, that the ac- 
ceptors should pay to the amount of $200, if so much should 
be collected ; otherwise, such part of the sum as should be col- 
lected. This seems to have been the construction adopted by . 
the acceptors, by their paying a part, and yielding to a judgment 
for a part. But if payment was not to be suspended until the 
full $200 should be collected, and as it might never be collect- 
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ed, then the conclusion of law must be that such part as should 
be collected should be paid in reasonable time, if requested. 
No other reasonable construction can be put upon it. It isa 
general rule, that when a duty is to be done, and no time fixed, 
it must be done in a reasonable time. ‘Taking this legal conclu- 
sion, Im connexion with the terms of the acceptance, it is an un- 
dertaking to pay out of a particular fund, from time to time as 
received, on reasonable request. The payment, therefore, of 
part ot the amount does not bar the’ claim for the balance, when 
collected ; and we think the contract, being to pay from time 
on request, is a contract to be performed at different times, and 
‘therefore a judgment for one breach in not paying a part is not a 
bar to an action on another breach, in not paying on demand the 
balance admitted to have been collected. The court are there- 
fore of opinion that the plaintiff, on the case stated, is entitled 
to recover judgment for the balance due on the acceptance. 


ABEL Pace & another vs. Davin G. Bent & others. 


Where a defendant sets up the plaintiff’s release of the demand in suit, and the plaintiff 
seeks to avoid the release on the ground that he was induced to make it by the mis- 
representations of the defendant concerning his assets, &c. the burden of proof is on 
the plaintiff, and he must show that such misrepresentations were intentional. Un- 
designed misrepresentations, in such case, will not render the release void. 


Tuls case was tried before Wilde, J. and a verdict was re- 
turned for the defendants, under the instructions of the judge in 
matter of law. ‘The plaintiffs moved for a new trial, on the 
ground that those instructions were erroneous, and also that the 
verdict was against the evidence. The facts of the case are 
fully exhibited in the opinion of the court. 

B. Rand, for the plaintiffs, cited Boynton v. Hubbard, 7 
Mass. 119. Fuller v. Abrahams, 3 Brod. & Bing. 116. Wal- 
do v. Martin, 4 Barn. & Cres. 319. Cooling v. Noyes, 6 T. 
R. 263. Joicev. Taylor, 6 Gill & Johns. 54. Hutchinson 
v. Morley, 7 Scott, 341. 

Ellis G. Loring, for the defendants, cited the cases referred 
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to in the opinion of the court, and also Speiglemyer v. Craw- 
ford, 6 Paige, 256. Oneida Manuf. Society v. Lawrence, 4 
Cow. 443. Yelv. (Amer. ed.) 216, note. 1 Story on Eq. 
§ 193. Freeman v. Baker, 5 Barn. & Adolph. 797. Cross v. 
Peters, 1 Greenl. 376. McDonald v. Trafton, 3 Shepley, 
225. Tunno v. Fludd, 1 McCord, 122. Irving v. Humphrey, 
1 Hopk. 284. Kain v. Old, 2 Barn. & Cres. 634. Rowntree 
v. Jacob, 2 Taunt. 141. Stevens v. Webb, 7 Car. & P. 62. 

Suaw, C. J. This is ah action by the plaintiffs, residing in 
this Commonwealth, against a mercantile firm in Philadelphia, 
to recover the amount of a promissory note, and also money on 
account for goods sold. ‘The defence relied upon is a release, 
which was executed by the plaintiffs in consideration of an as- 
signment made by the defendants, in 1832, to trustees, for the 
benefit of their creditors, on the occasion of their insolvency. 
The plaintiffs seek to avoid the effect of this release, by show- 
ing that it was obtained by false and fraudulent representations, 
made by the assignors, as to the nature and amount of their as- 
sets, and the incumbrances upon them. ‘The representations 
referred to were contained in a letter addressed by the defend- 
ants to a Mr. Chase, soon after their assignment was prepared, 
in which they requested him to show it to several of their credi- 
tors named, including Page & Kimball, the plaintiffs, with a re- 
quest to them to execute the assignment, which was sent on about 
the same time for that purpose ; and the letter was shown to the 
plaintiffs accordingly. 

The plaintiffs relied mainly upon two representations as false 
in fact, and calculated to deceive them : First, by overstating the 
amount or value of the defendants’ stock in trade: Secondly, by 
stating the amount of preferred debts as less than it really was. 

In regard to the first, it appears that the debtors stated their 
stock in trade at $'7500, whereas it had been in fact appraised 
by official persons under oath, appointed for that purpose, at 
$4500, and the debtors knew of this appraisement. If this 
was a mistake, it might have been an unintentional one, and ac- 
counted for, without imputing fraudulent motives to the debtors. 
It was not an assertion of the fact, that the stock was worth that 
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sum, or that it would bring that sum in cash. It was a matter 
of estimate and judgment, and looked to the future, and must 
have been so understood by the creditors. ‘The manner in 
which the representation was made was this: In an enumeration 
of their assets, is this item, ‘‘ Stock on hand $7518-03.”’ The 
probability is that this was taken from their books, as the result 
of their stock account. If this was so, and would be naturally 
so understood by persons conversant with accounts, then It was 
a statement of the balance of their books, without reference to 
the value of the stock ; and if the account of stock was fairly 
taken, in the manner in which traders usually take and keep sim- 
ilar accounts, and the balance was truly stated, (and there is no 
evidence that they were not,) then there was no false representa- 
tion in this matter. ‘These were matters of fact for the jury. 

In regard to the other alleged misrepresentation, it appears 
that the defendants represented the amount of preferred debts, 
under the assignment, at $42,000; but in fact, a considerable 
amount of their securities and effects was pledged for debts, 
which must be paid in order to redeem them; which in effect 
gave the holders the advantage of preferred creditors ; and that, 
including these, the preferred debts exceeded the amount men- 
tioned. 

If this were done for the purpose of deception, and the plain- 
tiffs had no means of correcting the statement, and were in fact 
deceived and misled by, it, it would be strong evidence of fraud. 
As where a father, upon application, had stated that his son had 
a capital of his own of £300, when in fact he had only £300 
which his father had lent him, taking his note on demand with 
interest for the amount, it was held to be a false and fraudulent 
representation. Corbett v. Brown, 8 Bing. 33. 

But, in the first place, the representation was, in terms, of the 
amount of creditors’ claims preferred by the assignment, and it 
is not suggested that this was not literally true. Still it might 
be fairly urged to a jury, that representing an amount of assets, 
as applicable to the general purposes of the assignment, which 
were pledged to a large amount, had a strong tendency to mis- 
lead the creditors. To obviate this conclusion, however, it ap- 
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pears that in fact the letter referred to the assignment, which 
stated that many of the assignors’? notes were pledged for 
money ; and it was understood that the creditors would read and 
examine the assignment, and understand its purport, before they 
signed. In fact the plaintiffs examined the assignment, and this 
subject of the pledged notes was the subject of conversation 
between them and Mr. Thayer, the agent of the defendants, who 
exhibited the assignment to the plaintiffs for their signature. 

The question then is, whether in fact there was a fraudulent 
intent and purpose to deceive, and whether the party was mis- 
led, or induced to forego further inquiry, by the representation. 
The principle is well settled, that if a person make a represen- 
tation of a fact, as of his own knowledge, in relation to a sub- 
ject matter susceptible of knowledge, and such representation is 
not true ; if the party to whom it is made relies and acts upon 
it, as true, and sustains damage by it, it is a fraud and deceit, for 
which the party making it is responsible. Nor is it necessary 
to prove, in such case, that the party making it had any interest 
of his own to subserve by it; the act is wrong and injurious, 
and the conclusion of law is, that it was done malo animo. 
Foster v. Charles, 6 Bing. 396. 8S. C. 7 Bing. 105. Polhill 
v. Walter, 3 Barn. & Adolph. 114. Hazard v. Irwin, 18 
Pick. 95. 

But in a matter of opinion, judgment and estimate, if one 
states a thing as of his own knowledge, if he in fact believes it, 
and it is not intended to deceive, it is not a fraud, although the 
matter thus stated is not in fact true. The reason is, that it is 
apparent from the subject matter, that what is thus stated as 
knowledge must be considered and understood, by the party to 
whom it is addressed, as an expression of strong belief only, 
because it is a subject of which knowledge, in its strict sense, 
cannot be had. Haycraft v. Creasy, 2 East, 92. Lord v. 
Colley, 6 N. Hamp. 99. Tryon v. Whitmarsh, 1 Met. 1. 

Such being the rule of law in regard to the effect of fraudu- 
lent representations, the only question which can arise in apply- 
ing it to,the present case is, whether the jury were rightly in- 
structed in point of law, and whether their finding was warranted 
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by the evidence. ‘The jury were instructed, that to avoid the 
release, the burden of proof was upon the plaintiffs ; that if an 
intentional misrepresentation of their affairs had been made by 
the defendants, the release thereby procured would be void ; 
but if such representation was not made designedly, it would not 
have that effect. 

This instruction, we think, was sufficiently favorable to the 
plaintiffs. As to the amount of the stock in trade, it was matter 
of estimate and judgment, if not to be considered as a statement 
from their books ; and in either aspect could only be considered 
as evidence to be left to a jury, as proof of actual fraudulent in- 
tent ; and without proof of such intent could not avoid the re- 
lease. The statement of preferred debts, so far as it was the 
assertion of a fact, was true ; but if not so, it would be correct- 
ed by the assignment, which was referred to. So far as it was 
evidence bearing upon the question of actual intent to deceive, 
it could only be left to the jury, and it was so left. 

Under this direction, the jury found a verdict for the defend- 
ants, thereby negativing any fraudulent intent, and holding the 
release valid ; and we see nothing in the report of the evidence 
to induce a belief that this verdict was not right. 

_Judgment on the verdict. 
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Joun H. Suaw vs. Freperick R. Bunker & Trustee. 


By the Rev. Sts. c. 81, a case in which exceptions are alleged to the opinion, &c. of a 
judge of this court, at the July term, in Nantucket, may be first entei ed in the county 
of Suffolk, at the succeeding March term. - 

The answer of one who is summoned by the trustee process does not form an issue in 
Jaw, within the meaning of the Rev. Sts. c. 81, § 13, and a single judge may charge 
or discharge him, subject to exceptions to be considered by the full court. 

One who is summoned by the trustee process will be charged on his answer, though he 
therein assert his belief that he has no goods, effects or credits of the principal de- 
fendant, unless he makes a full disclosure, and answers all pertinent interrogatories, 
so far as he is able. 

Where there are accounts of large amount and long standing, between the defendant and 
the person summoned as his trustee, which have never been adjusted, and the latter 
has kept an account of his dealings with the former, but declines to state the items 
of their mutual accounts, on the ground that it is not in his power so to do ; he is 
chargeable as trustee, though he declares his belief that the balance of the account is 
greatly in his favor. In order to discharge himself, he must state so much of the ac- 
count as he has himself kept, and state the other items according to the best of his 
recollection and belief. 


At the June term, 1838, of the court of common pleas held 
at Nantucket, the trustee made his first answer, in which he 
stated that there was an unsettled account between him and the 
principal defendant, and that he could not state the account at 
that term. He also stated his belief that, on a settlement of the 
account, it would appear that he had not in his hands any goods, 
effects or credits of the principal defendant, but that said de- 
fendant was indebted to said trustee in a large sum. He further 
stated that said account embraced ‘‘ numerous items, to a very 
large amount, extending over several years ; items for moneys, 
for goods sold, for liabilities incurred, and for services on both 
sides ;”’ and that the principal defendant had been ‘‘ apprized 
of the necessity that the account should be stated, but had fur- 
nished no statement, though several times requested.”” The 
trustee therefore prayed that if a specific statement of his said 
account should be required, a continuance might be granted for 
that purpose. 

The case was thereupon continued from term to term of said 
court of common pleas ; and at the June term, 1839, the trus 
tee, ‘‘in answer to the plaintiff’s interrogatory, that a specific 
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statement of accounts between the defendant and said supposed 
trustee should be furnished,”’ averred his belief that he was not 
indebted nor chargeable as trustee, and declared his inability to 
make such specific statement, at that term ‘‘ because of the fol- 
lowing facts: That during the six years preceding the com- 
mencement of this suit, the defendant and the supposed trustee 
_ were engaged in mutual transactions to an amount exceeding 
$ 100,000, growing out of the shipment, by the supposed trus- 
tee, on his own personal account and on that of the defendant, 
of large quantities of merchandise, principally oils and candles ; 
and out of the liability of the defendant to the supposed trustee 
for the proceeds of such merchandise when sold, and for the 
purchase money paid by the supposed trustee, when such arti- 
cles were bought by him for the account of the defendant ; 
also transactions growing out of indorsements by the supposed 
trustee, and numerous other liabilities assumed by him, for the 
benefit and accommodation of the defendant ; also growing out 
of commissions and other charges for services on both sides, and 
payments made by each party for accounts of the other, in their 
respective dealings with third persons: ‘That these accounts, 
from lapse of time, (no account having been stated since Febru- 
ary, 1833, when a balance was due the supposed trustee of 
more than $3000) as well as from their nature, have become 
involved and not of easy statement by either party : That after 
this suit was brought, viz. in 1837, as the supposed trustee be- 
lieves, he forwarded to the defendant his account, at the request 
of the defendant, to assist him in adjusting their pecuniary rela- 
tions between them; that the defendant has never furnished to 
the supposed trustee his statement of their mutual dealings ; that 
after the June term, 1838, the supposed trustee apprized the 
defendant of the importance and necessity of a specific adjust- 
ment being made, but has not received the same ; and protesting 
his belief that the defendant is indebted to him in a large sum 
of money, the supposed trustee prays that he may not be 
charged, and for his costs.” 

At the October term, 1839, in answer to this interrogatory — 
*¢ Will you state the several items of the account between you 
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and the said Frederick specifically ?? — the trustee replied, ‘I 
am not able to, at this term, for the reasons specified in the last 
answer.”’ 

The trustee was charged on these answers by the court of 
common pleas, and brought the case into this court by appeal. 
At the last July term, in Nantucket, the chief justice decided 
that the appellant should be charged, on his answers, as trustee 
of the principal defendant. ‘To this decision the appellant al- 
leged exceptions, and entered the action in the county of Suf- 
folk, at the present term. 

Clifford, for the plaintiff. 

C. P. Curtis, for the trustee. 

Wipe, J. This case comes before us on the trustee’s ex- 
ception to the decision of the chief justice charging him as 
trustee. 

A preliminary question has been raised, as to the regularity 
of the proceedings in bringing forward the action at the present 
term. ‘The decision was made at the last July term in the 
county of Nantucket; and it is contended that, regularly, the 
action should have been transferred and entered in this county 
at the last November term. But we think this is not required 
by the Rev. Sts. c. 81, §§ 52, 53. The provision is, that the 
court, when held for two or more counties, shall have cognizance 
of all suits and other matters, which require the consideration 
of a full court ; and that all appeals and other matters, cogni- 
zable by such full court, may be entered thereat, if not previ- 
ously entered in the county in which they are pending. 

By St. 1825, c. 114, § 4, a different provision was made, by 
which it was required that the action, in cases of exceptions, 
should be entered at the next term of the court to be held in the 
county of Suffolk. This provision is omitted in the revised 
statutes, and the 53d section of c. 81 was substituted, embrac- 
ing all matters cognizable by the full court. The decision, 
therefore, in Coffin v. Hussey, 12 Pick. 289, is not applicable 
to the present case. | 

We are then to consider the exceptions of the trustee. It 1s 
objected, that the question, which was decided, depended on an 
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issue in law, which it was not competent for a single judge to 
determine. Rev. Sts. c. 81, §13. And the case of Hovey v. 
Crane, 10 Pick. 440, is relied on in support of this objection. 
That case depended on the construction of St. 1820, c. 79, § 4, 
allowing appeals from the judgments of the court of common 
pleas; rendered upon any issue in law or case stated by the parties. 
And a liberal construction was given to the statute, in favor of 
the right of appeal, as the most simple mode of transferring an 
action from the court of common pleas to this court. It was ad- 
mitted by the chief justice, in delivering the opinion of the court, 
that the point contested, between the plaintiff and the trustee, 
Was not upon an issue in its strict technical sense ; but that 
it might be considered within the meaning of the statute, taking 
into consideration other statutes i pari materia, and consider 
ing also that such had been the previous practical construction 
of the statute. 

These considerations do not apply to the present question. 
And we know of no reason why the clause of the statute under 
consideration should not be construed according to its strict 
technical meaning. Such a construction cannot be productive 
of any practical difficulty or inconvenience ; but the other con- 
struction contended for might frequently cause unnecessary de- 
lay and expense. Jor when the quesuon of law to be decided 
is free from any reasonable doubt, or the parties are willing to 
abide by the decision of a single judge, the delay of judgment, 
until a decision could’ be had by the full court, becomes unneces- 
sary and prejudicial. Such cases have occurred, and have been 
decided by a single judge, without objection ; and we are not 
aware that the doubt now suggested has ever been before raised. 
But, however that may be, we are clearly of opinion, that a sin- 
gle judge is competent to decide all questions of law arising on 
the answers of trustees, subject to the right of exceptions as in 
other cases. 

The court held by a single judge has general jurisdiction of 
all matters not expressly reserved to be exclusively exercised by 
the full court. 

A single judge is competent to hear and determine motions in 
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arrest of judgment ; and the party, if aggrieved, may except to 
the decision, or may be relieved by writ of error. Root v. Hen- 
ry, 6 Mass. 506. 

Now it is clear that the full court have not exclusive cogniz- 
ance of this case, unless the question to be decided is raised by 
an issue in law ; and we are of opinion that it is not, within the 
true meaning of the statute. When technical terms are used in 
a statute, they are to be taken in a technical sense, unless it 
should appear, from the whole statute, that they were not intend- 
ed to be so used. 2 Dwarris on Statutes, 702. 

The only remaining question is, whether the trustee be by 
law chargeable upon the facts disclosed by his answers. ‘The 
trustee declares that he believes he is not indebted to the 
principal defendant, and is not chargeable as trustee. And it 
has been argued, that the statements made by the trustee, in his 
answers, are to be regarded as true; and as well those made 
on his belief of facts derived from other sources of information, 
as from lfis personal knowledge. And several cases have been 
cited in support of this rule of law, which undoubtedly is well 
established ; with this qualification, however, that the trustee 
must make a full disclosure, and. answer all pertinent interroga- 
tories, so that the court may determine whether the declaration 
of his belief be true. This the trustee has failed todo. He 
was requested to state the account between him and the princi- 
pal defendant ; and the case was continued from term to term, 
for several years, to enable him to make the statement. And 
he finally declined to answer the interrogatory ; alleging his 
inability to make a full and correct statement of the account. 
But the trustee admits that he has kept an account of his deal-. 
ings with the principal defendant, and this account he was bound 
to state specifically ; and if it were not a full account, he should 
have stated all other items according to the best of his recollec- 
tion and belief. This he may yet do on scire factas ; but, if he 
should still declme to make any further disclosure, we think it 
very clear that he must be charged. 

Exceptions overruled. 
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Davip CARNEGIE & another vs. James Morrison & another. 


O. the agent, in Boston, of M. & Co. bankers in London, gave B. of Boston this let- 
ter, addressed to them: ‘* Mr. J. B. having requested that a credit may be opened 
with you for his account, in favor of C. & Co. of Gottenburg for £ 3000, I have as- 
sured him that the same will be accorded by you on the usual terms and conditions.” 
B. transmitted this letter to C. & Co. at Gottenburg, to whom he was indebted, and 
requested them to value therefor, at ninety days’ sight (the usual time of drawing 
upon London from Gottenburg), and pass the same to his credit. C. & Co. drewa 
bill on M. & Co. accordingly, which they refused to accept or pay. 

Held, that the contract of M. & Co. was governed by the law of this Commonwealth, 
and that, by this law, C. & Co. might maintain an action in their own names, against 
M. & Co. for breach of the contract. _ 

Held, also, that the above facts would not support a count ona bill accepted by M. & 
Co. 

Held further, that C. & Co. had not released M. & Co. by becoming parties to B.’s as- 
signment for the benefit of his creditors, under St. 1836, c. 238, and filing their ac- 
count with his assignee, claiming for said £3000, only on condition that they should 
not recover it of M. & Co. 


THIs was an action of assumpsit, in which the plaintiffs count- 
ed on a written agreement of the defendants to accord a credit, 
and also on an accepted bill of exchange. ‘The money counts 
were added. ‘The case was tried before Putnam, J. and the 
following are the facts and documents, that were in evidence, so 
far as they relate directly to the points decided by the full court : 

The defendants are bankers in London, and Francis J. Oli- 
ver, at the time of the transactions hereinafter stated, was their 
general agent in Boston. In March, 1837, John Bradford of 
Boston was indebted to the plaintiffs, who are merchants in 
Gottenburg, in a large sum for iron sold and delivered, and he 
procured from said Oliver the following letter of credit: ‘‘ Bos- 
ton, 4 March, 1837. Messrs. Morrison, Cryder & Co. London 
Mr. John Bradford of this city having requested that a credit 
may be opened with you for his account in favor of Messrs. D. 
Carnegie & Co. of Gothenburg for three thousand pounds ster- 
ling, I have assured him that the same will be accorded by you 
on the usual terms an{ conditions. Respectfully your obt. serv’t. 

Francis J. Ouiver.” 

“For £3000.” 


382 SUFFOLK AND NANTUCKET. 


Carnegie & another v. Morrison & another. 


—_— 


At the same time, Oliver took from Bradford this receipt and 
engagement : ‘‘ Boston, March 4, 1837. Received of F. J. 
Oliver, attorney of Morrison, Cryder & Co. of London, the 
original letter of credit for £3000 sterling, of which the preced- 
ing is a copy ; in consideration whereof, I hereby pledge myself 
to cover at maturity the amount of all drafts that may be drawn 
on my account by virtue of said letter of credit, together with 
all charges on the same, by remittances to said Morrison, Cry- 
der & Co. in London, in good bills of exchange on England, 
bearing my indorsement, giving said Oliver a note of such bills 
at the time they are remitted. Joun Braprorp.” 

On the same day, Bradford wrote to the defendants, informing 
them that Oliver had granted him a letter of credit in favor of 
the plaintiffs, for £3000, which he should forward to the plain- 
tiffs by the packet of March 8th, and requesting the defendants 
to accept the plaintiffs’ drafts for that amount. Bradford also, 
on the same day, wrote to the plaintiffs, enclosing the letter of 
credit, and requested them to value for the amount of £3000, 
at ninety days’ sight, and pass the same to his credit. On the 
18th of April following, the defendants wrote to the plaintiffs 
thus: ‘* We have received a letter from Mr. John Bradford of 
Boston, of 4 March, requesting us to confirm to you a credit of 
£3000 on his account ; but, under the very peculiar circum- 
stances of the times, we regret that we cannot comply at pres- 
ent with his wishes.’’? On the 26th of the same April, the plain- 
tiffs drew a bill on the defendants for £3000 pounds sterling, at 
ninety days’ sight, payable to Messrs. Denison, Heywood, Ken- 
nard & Co. ‘This bill was presented for acceptance, on the 6th 
of May, and for payment, on the 7th of August, following ; but 
it was neither accepted nor paid by the defendants, and was 
thereupon protested. 

At the time when the aforesaid letter of credit was given by 
Oliver, he knew that Bradford was indebted to the plaintiffs, and 
that he wished to remit to them in payment on account. Brad- 
ford had beforé frequently obtained letters of credit from Oliver 
for the purpose of remittance in payment to the plaintiffs, and for 
other purposes, (to the amount, in the whole, of forty or fif 
ty thousand pounds sterling,) which had been honored and paid 
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Bradford was indebted to the plaintiffs, when this last letter 
of credit was given, in a much larger sum than £3000, which 
was payable, from time to time, during the summer of 1837. 

The defendant’s commission for according credit was one per 
cent., and Bradford gave security to Oliver. 

The usual time of drawing upon London from Gottenburg s 
at ninety days’ sight. 

‘After the aforesaid evidence was given by the plaintiffs, the 
defendants opened their defence. They contended that the con- 
tract, contained in the letter of credit, was to be governed by 
the law of England, and introduced the depositions of Sir Fred- 
erick Pollock, and of Matthew Davenport Hill, Esq. English 
barristers, ‘‘ to show that, by the law of England, there was no 
contract between the plaintiffs and defendants; and that the 
aforesaid letter did not amount to an acceptance of a bill of ex- 
change drawn in pursuance of it.” . 

The defendants also proved that said Bradford failed on the 
24th of April, 1837, and assigned all his property, on that day, 
for the benefit of his creditors, under St. 1836, c. 238: That 
the plaintiffs signed that assignment, at the same time filing with 
the assignee their account against Bradford, ‘‘in which they 
claimed conditionally for the £3000 sued for in this action, in 
case they should not realize it of the defendants, and for the re- 
maining balance absolutely”: ‘That the plaintiffs subsequently 
received a dividend upon said remaining balance, at the same 
time declining to receive a dividend on said £3000. The de- 
fendants contended that the plaintiffs, by these acts, released 
their claim against the defendants ; but the judge ruled that they 
had not. 

By consent of the parties, a verdict was taken for the plain 
tiffs, subject to the opinion of the whole court upon a report of 
the evidence. | 

W.. Phillips, (B. Rand was with him,) for the plaintiffs. 
This case involves the consideration of the lex loci and the lex 
fori. The lew loci of a contract is not necessarily the law of 
only one place ; it is the law of all the places to which, and to 
the purposes for which, it has reference. A policy of insurance, 
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charter-party, bill of lading, bill of exchange, and the warranty 
of seaworthiness of a ship, each has reference to the laws and 
usages of divers places at which the contract contemplates that- 
something is to be done by either of the parties. The lea loci 
of a contract does not change. It is the same, whether the 
remedy be sought in one place or another. The lex fori con- 
sists of the forms and modes of proceeding, and species of rem- 
edy, in the particular tribunal before which the parties may 
come. Upon the lex loci, i. e. the law of some one particular 
place, or some divers particular places, depend Ist. the nature of 
a contract; 2d. its validity or obligatory force ; its giving a right 
or interest on one hand, and, on the other, imposing an obliga- 
tion ; which, in the present case, depends on the law of Massa- 
chusetts, England or Sweden, or of two or all of them ; 3d. the 
construction or interpretation of the contract ; what it means and 
what is to be done; 4th. its effect; 5th. its extinguishment. 
Scoville v. Canfield, 14 Johns. 338. Such, in general, is the 
province of the lew loci. Jka 

As to the meaning of the contract, in the present case, there 
can be no doubt ; whether it be inverpreted by the law of Mas- 
sachusetts, England or Sweden, it will mean, ‘* we agree to ac- 
cept on presentment, and pay at maturity, a bill of exchange to 
be drawn by Carnegie & Co. for £3000, at ninety days from 
sight ’’; or, in other words, ‘*‘ we have, by our arrangement with 
Bradford, £3000, subject to the order of Carnegie & Co.” 
This is the plain meaning. 

It is admitted by the defendants, that this is a valid contract, 
but not with the plaintiffs. There is a sufficient consideration, 
viz. Bradford’s agreement to supply funds to meet the drafts ; 
the commissions paid by him to the defendants on £3000 ; the 
balance due from Bradford to the plaintiffs ; the credit given by 
the plaintiffs to Bradford, on the 26th of April, for the amount 
in question, by drawing at ninety days’ sight. Here there is a 
valid contract to avail the parties to it and directly interested in 
it, whoever they may prove to be. All this is determinable by 
the lex loct contractus ; that is, by the law of some one place, 
or some divers places, as distinguishable from the lex fori: And 
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all this ought to be determined in the same way, wherever the 
contract is brought in question. 

It is intended by the contract, on the face of it, that the plain- 
tiffs shall be interested in and parties to it. It was intended to 
be transmitted to them at Gottenburg, and they were there to 
take the first step towards the execution of it; viz. to draw a 
Will, and forward it for acceptance and payment. This was the 
condition on which the liability of the defendants was to de- 
pend ; for they were liable only on the bill being drawn. The 
contract also contemplated that the plaintiffs might negotiate the 
bill ; this being one of the incidents of such an instrument. 

It will be said that the plaintiffs may be mere agents in the 
transaction. But this is not to be presumed. As they appear, 
on the face of the contract, to be interested, if the defendants 
allege that the plaintiffs are agents and not interested, this must 
be shown. Whereas, on the contrary, it is shown that they are 
the persons really interested : The presumption that they are so 
arises on the contract, and notice that they are so is therefore 
fixed on the defendants. 

The presumption further is, if Bradford ‘‘ requests ”’ the de- 
fendants to hold £3000 subject to the plaintiffs’ order, that the 
plaintiffs have authorized and requested and agreed with Brad- 
ford to make such a request ; and that some consideration exists, 
between the plaintiffs and him, bearing upon the case —as in 
fact there was — and a knowledge of this is carried home to the 
defendants by the evidence. ‘The defendants thereupon, on re- 
ceipt of a consideration from Bradford, with which they were sat- 
isfied, (whatever it may have been,) acknowledge that they have 
in their hands the amount in question, subject to the plaintiffs’ 
order. On this acknowledgment being forwarded, the defend- 
ants were bound, unless the plaintiffs disclaimed the transaction. 

Where a valid simple contract, as this is admitted to be, 
bears on its face, as this does, that it is made in favor of a par- 
ty and in his behalf, on a sufficient consideration applicable to 
the contract, whencesoever that consideration may have come, 
and the party, in whose favor and behalf it is made, assents to, 
adopts and acts upon it, as the contract imports or requires, he 
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is a party to that contract. There may be decisions to the con- 
trary ; but if there are, they are opposed to the general current 
of jurisprudence. How far we may go, by evidence aliunde, 
to show who the party interested is, we need not inquire: for 
here we have such party named in the contract. 

The same instrument may be, and often is, a contract by one 
person with divers others, who, if their interest and damage be 
joint, have a joint action ; if separate, and so it appears by the 
contract, they have separate actions. ‘The question is, what 
does the contracting party undertake to pay or do, and to whom, 
and for whose benefit? It is not material that a contract in an 
epistolary form should be addressed to the person with whom it 
is intended to be made. Lawrason v. Mason, 3 Cranch, 492. 
Letters of credit are very frequently not so addressed. 

That the plaintiffs are parties to this contract appears from the 
fact, that in a bill in chancery upon it they must be joined. 
There is sufficient privity of contract and consideration between 
these parties. Com. Dig. Action of Assumpsit, B. 1. Miller. 
v. Drake, 1 Caines, 45. Townsley v. Sumrall, 2 Pet. 182. 

That this action is supported by our own jurisprudence appears 
beyond all doubt. 22 Amer. Jurist, 16-20. Hall v. Mars- 
ton, 17 Mass. 575. Felton v. Dickinson, 10 Mass. 287. Ar- 
nold v. Lyman, 17 Mass. 400. Cabot v. Haskins, 3 Pick. 92. 
Allen v. Williams, 12 Pick. 297. Bridge v. Niagara Ins. 
Co. 1 Hall, 247. Ellwood v. Monk, 5 Wend. 235. Schemer- 
horn v. Vanderheyden, 1 Johns. 189. Weston v. Barker, 12 
Johns. 276. Duval v. Trask, 12 Mass. 156. Lent v. Pa- 
delford, 10 Mass. 230. Watson v. Cambridge, 15 Mass. 290. 
Allen v. McKeen, 1 Sumner, 278. Lawrason v. Mason, 3 
Cranch, 492. Hinkley v. Fowler, 3 Shepley, 289. 

It is contended by the defendants, that as this contract was to 
be executed in England, the law of England is to govern, as be- 
ing the law of the contract, as distinguished from that of Massa- 
chusetts. The plaintiffs contend that the law of England is to 
govern only as to the manner of complying with the contract, 
so far as it was to be complied with in England ; that is, how, 
when, and where the bill was to be presented for acceptance and 
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payment, and accepted and paid. So it is to be governed by 
the law of Sweden, and the usage between England and Swe- 
den, as to the drawing of the bill. ‘Thus if the law of the place, 
where a bill is drawn, requires it to be stamped, it must be 
stamped. Suppose the agreement had been to accept at Rio de 
Janeiro, Smyrna or Canton; would the validity and construc- 
tion of a contract made in Boston, in such case, be governed by 
the Brazilian, the Turkish or the Chinese law? A charter- 
party is often to be fulfilled and complied with, by the parties on 
both sides, in divers countries and places. The law of which 
of those countries and places do the defendants say is to govern 
as to its validity and construction? It was never heard of that 
a party must go abroad to ascertain the validity or the construc- 
tion of such a contract. We go abroad, in such case, for the 
usage in the various places contemplated in the contract, as to 
the manner in which it is to be performed there. In this respect 
only does such a contract refer to the laws of those places ; not 
for the purpose of ascertaining whether the party is bound, and 
to what effect, in substance and essentially, he is bound. Sup- 
pose a contract of this description must, in England, be under 
seal ; a seal is not therefore required here, though the contract 
is to be, either partly or wholly, complied with in England. 
Vidal v. Thompson, 11 Martin, 23. Thompson v. Ketcham, 
8 Johns. 189. Powers v. Lynch, 3 Mass. 77. Slacum v. 
Pomery, 6 Cranch, 221. Story’s Conflict of Laws, §§ 277. 327. 
It is a general rule} that the drawer, indorser and acceptor 
of a bill are respectively liable for damages, according to the 
law of the place of drawing, indorsing or accepting, wherever 
the bill may be payable. Hicks v. Brown, 12 Johns. 142. A 
party is not to go to England, France or Germany to learn the 
meaning of the words used in a contract made with him in Bos- 
ton. The validity, obligatory force and construction of this 
contract must be the same as if the defendants and plaintiffs re- 
sided in Boston. ‘The law of Massachusetts is that of the con- 
tract, to these purposes. Depauv. Humphreys, 20 Martin, 1. 
Whiston v. Stodder, 8 Martin, 95. Morris v. Eves, 11 Martin, 
730. 
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Can a man make a valid contract with a party in Boston, to 
do something in some foreign place, and receive pay for so 
doing, and then upon damages being demanded of him in Boston 
for not doing it, say ‘‘ I do not know you; there is no privity 
between us ;”’ on the ground that such would be the construction 
in such place ? 

Suppose a contract to pay in divers places. Which of those 
places gives the law of the contract, (according to the defend- 
ants’ position,) when by the law of one it would be valid, and 
by that of another void ; or where the construction would not 
be the same in any two of those places ? 

The jurisprudence of England presents some diversity of 
decisions and authorities on the question whether a third party, 
in whose favor a simple contract is made, can maintain an action 
upon it. See 1 Vin. Ab. Actions [of Assumpsit,] Z. 1. 5. 8. 
Com. Dig. Assumpsit, EK. a. & Hammond’s note. Chit. Con. 
(Perkins’s ed.) 45a. 46. 1 Chit. Pl. (6th Amer. ed.) 5. 6. 
Garrett v. Handley, 4 Barn. & Cres. 664. Carnegie v. Waugh, 
2 Dowl. & Ryl. 277. Lilly v. Hays, 5 Adolph. & Ellis, 548. 
The preponderance of authority seems to be in favor of such 
party’s maintaining an action in his own name. ‘The last case 
on this point, that has been found, (Lilly v. Hays, ubi sup.) was 
decided in November, 1836, only four months before the date of 
the contract now in suit. 

The plaintiffs submit that this letter of credit supports the 
count on an acceptance of the bill drawn by them on the de 
fendants. Pillans v. Van Mierop, 3 Bur. 1663. Coolidge v. 
Payson, 2 Wheat. 66. Schimmelpennich v. Bayard, 1 Pet. 264. 

The plaintiffs have not released the defendants by signing 
Bradford’s assignment. The 8th section of St. 1836, ¢. 238, 
in spirit, if not in terms, would have prevented this effect, even 
if the plaintiffs had made their claim absolute on the assignee. 
By making that claim provisionally only, they have, however, 
made it unnecessary to inquire into the effect of that section. 

B. R. Curtis, (C. P. Curtis was with him,) for the defend- 
ants. I. The plaintiffs have released their cause of action, by 
becoming parties to Bradford’s assigument. It is argued that St 
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1836, c. 238, § 8, saves from the operation of such release all 
claims on partners, joint contractors, indorsers and sureties ; 
and that the defendants are sureties for Bradford. The defend- 
ants deny that they are his sureties. ‘They contracted, for a 
commission, to accept bills drawn on his account ; but even if 
they had accepted them, they would not have been sureties. 
Under St. 49 Geo. III. c. 121, accommodation acceptors are 
not sureties. Bayley on Bills, (2d Amer. ed.) 458. 4 fortio- 
i, he is not a surety, who only promises to accept, and that for 
a valuable consideration. i 

II. Can this action be maintained in the name of the plain- 
tiffs? The consideration moved from Bradford. It is his 
promise to remit funds and pay a commission. The promise 
was made to him. ‘I have assured him that the same will be 
accorded by you,” is the language of the letter. Whether he 
had the whole beneficial interest in the promise or not, he had a 
beneficial interest. ‘There is no case in which it has been held 
that an express promise to A., from whom the whole considera- 
tion moves, to do an act partly for A.’s benefit and partly for 
B.’s benefit, will support an action by B. Potter v. Yale Col- 
lege, 8 Connect. 60. Price v. Easton, 4 Barn. & Adolph. 433. 
Blymire v. Boistle, 6 Watts, 182. Morrison v. Beckey, 6 
Watts, 349. But it does not judicially appear that the plaintiffs 
had any beneficial interest. ‘T'his action is founded on a written 
contract ; and if the defendants made the promise to the plain- 
tiffs, which is declared on, it was in writing and was contained 
in the letter of credit. Extrinsic oral evidence cannot be re- 
sorted to, to enlarge or explain it. All that appears from the 
letter is, that the plaintiffs were to draw the bills; but this might - 
be done as agents of Bradford. And as it appears that Brad- 
ford procured the letter of credit ; that he was to pay a com- 
mission to the defendants ; to remit the funds to reimburse them ; 
and that the bills were to be drawn on his account; there is 
strong reason to suppose that the bills were to be drawn by the 
plaintiffs as his agents, and that they would have no other inter- 
est in the payment thereof than any other party thereto. The 
indorsees of the bills might therefore as well bring this action 
against the defendants, for not accepting them, as the plaintiffs 
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Thus far the question has been considered as if it were to be 
determined by the law of this Commonwealth. But this is not 
the true view of the case. The case is to be governed by the 
law of England; and by that law this action cannot be main- 
tained. (1.) The nature, validity, obligation, construction and 
legal effect of a contract are governed by the law of the place 
of the contract. Story’s Conflict of Laws, 219. Vancleef 
v. Therasson, 3 Pick. 12. Williams v. Wade, 1 Met. 82. 
(2.) The law of the place of performance of the contract is 
the law of the contract, and of course governs as to its nature, 
validity, obligation, construction and legal effect. Story’s Con- 
flict of Laws, 233. Fanning v. Consequa, 17 Johns. 518. 
Cox v. U. States, 6 Pet. 203. Robinson v. Bland, 2 Bur. 
1077. ‘The case of Prentiss v. Savage, 13 Mass. 20, is direct- 
ly to this point. In the language of Huberus, quoted with ap- 
probation by the court of New York (17 Johns. ubi sup.) if the 
contract is to be executed in a foreign country, then the place of 
making the contract becomes immaterial. Such is the result of 
very numerous authorities in the common law, and such is the 
doctrine of the civilians. Story, wba sup. 

The plaintiffs’ counsel have attempted to show that this rule 
does not exist, and that there are many contracts which have 
relation, for their. execution, to different countries ; and it is 
asked — What law is to govern, in the case of a bill drawn in 
one country, indorsed in another, and payable in a third? In 
the case supposed, there are, in fact, three different contracts ; 
one by the drawer, another by the indorser, and a third by the 
acceptor ; and each is to be governed by the law of the place 
‘where it is to be performed. Powers v. Lynch, 3 Mass. 77. In 
Vidal v. Thompson, 11 Martin, 23, the mere formalities of the 
contract were in question. Thompson v. Ketcham, 8 Johns. 
189, turned on the party’s ability to contract ; and this question 
of status always belongs to the place where the contract is made. 
Strory’s Conflict of Laws, 63. In Hicks v. Brown, 12 Johns 
142, the defendant was discharged by the insolvent law of the 
place of performance, and it was held to be a good discharge. 
This decision does not conflict with the principles above stated, 
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Morris v. Eves, 11 Martin, 730, is aside from the question ; 
for both parties resided in Pennsylvania, and the contract was 
to be performed there. ‘The case of Depau v. Humphreys, 20 
Martin, 1, is opposed to the whole current of common law au- 
thories, and is shown, in Story’s Conflict of Laws, 248 et seq. 
to be at variance with the doctrines of the civil and foreign 
Jaw A distinction, taken by the court in that case, has been 
piessed by the plaintiff’s counsel ; viz. that a contract may have 
two places, and be governed, as to different particulars, by 
different laws ; and that the place of performance is to govern 
only as to those particulars which relate to its performance. It 
is shown, however, in Story, ubi sup. that no such distinction is 
to be found in the writings of the jurists on whom the Louisiana 
court rely, and that the doctrines of other foreign jurists lead to 
an opposite conclusion. It seems to be at variance with the great 
principle, which all the common law authorities contain, to 
hold that an instrument is to be interpreted by one law, in order 
to determine whether, by the legal effect of its terms, it is a con- 
tract with the party plaintiff, and by another law, to determine 
how it is to be performed. No allusion to such a doctrine has 
been found in those authorities ; but they all show that the par- 
ties- shall be deemed to have had reference to the law of the 
country where the contract is to be performed. The case at 
bar places that principle in a strong light. ‘The instrument is a 
letter to the defendants in London; written indeed in Boston, 
but having no more reference to the laws of Massachusetts than 
to the laws of China ; for it was designed to be sent immediate- 
ly to the plaintiffs at Gottenburg, there to be used by them. It 
contains an authority which the plaintiffs are to execute in Got- 
tenburg, and a promise which the defendants are to perform in 
London. How can a case of clearer reference to the foreign 
law be framed ? 

What was the place of performance of this contract? It is 
not easy to raise a doubt on this point. The contract is in the 
transitory form of a letter, written in Massachusetts, but design- 
ed to go out of the country immediately, and to be presented to 
the defendants in England, where they agree to accept and pay 


392 SUFFOLK AND NANTUCKET. 


Carnegie & another v. Morrison & another. 


the bills. Whatever they contracted to do was, by the express 
terms of the contract, to be done in England. The law of 
England, therefore, is to govern as to the nature, obligation, 
construction and legal effect of this contract: And the inguiry 
then is, whether either of these particulars is involved in the 
question, whether the plaintiffs can maintain this action in their 
own names. ‘The ultimate question to be determined is, whieth- 
er in action of assumpsit, in the names of the plaintiffs, will lie 
against the defendants. By our own law, such action will lie, 
provided the defendants have made a simple contract with the 
plaintiffs. Have the defendants contracted with the plaintiffs ? 
This, manifestly, is not a question of remedy, but depends upon 
the nature, obligation, construction and legal effect of the letter 
of credit deciared on. ‘The plaintiffs’ counsel do not attempt 
to sustain this action on the express words of the contract ; for 
the defendants expressly promised Bradford only ; but they say 
that, in legal effect, it is a contract with the plaintiffs. And 
what law is to determine the legal effect of the contract, if not 
the law of the contract ? which is, in this case, the law of the 
place of performance. ‘The plaintiffs wish the court to put such 
an interpretation on this contract as will show it to be a con- 
tract with them. ‘They thus pass far beyond a question of 
remedy, and come to those inquiries which belong to the foreign 
law. The defendants submit, then, that the law of England ‘s ta 
answer the question whether the defendants have made a ¢ccm- 
tract with the plaintiffs. 2 

The next inquiry is, how is the court to know judicially what 
the foreign unwritten law is. We answer, by the sworn opin- 
ion of its learned professors. Rev. Sts. c. 94, §§ 60, 61. 
McRae v. Mattoon, 13 Pick. 53. The defendants produce the’ 
depositions of Sir Frederick Pollock and Mr. Hill, very emi- 
nent English barristers ; and the clear result of their testimony 
is, that this letter of credit, interpreted by the law of England, 
does not amount to a contract with the plaintiffs. 

This letter of credit does not amount to an acceptance of the 
bill drawn under it. 1. This court has never decided that a 
promise to accept a non-existing bill amounts to an acceptance, 
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and, not being bound by authority, will not so decide. Wildes 
v. Savage, Circuit Court of the U. 8. Ist circuit, October, 
1839, which will appear in the Ist volume of Story’s Reports. 
2. The bill in question is not identified and described by the let- 
ter of credit, so as to bring it within the American cases cited by 
the plaintiffs’ counsel. 3. The bill is payable at a certain pe- 
riod after sight ; and this was held by Story, J. in Wildes v. 
Savage, before cited, to be sufficient to prevent the operation of 
the rule laid down in Coolidge v. Payson, 2 Wheat. 66, and 
other cases. 4. ‘The bill has been duly protested for non-ac- 
ceptance ; and as the holder had a right to a written acceptance 
on the bill, if he chose to insist on it, he must be deemed to 
have waived any other acceptance, by causing the bill to be pro- 
tested. Sproat v. Matthews, 1 'T. R. 182. Bentinck v. Dor- 
rien, 6 East, 199. 5. This question is to be governed by the 
law of England ; Story’s Conflictof Laws, 238: And the dep- 
ositions of Sir F. Pollock and Mr. Hill prove that by the law 
of England this is not an accepted bill. 

Suaw, C. J. A case, involving most of the same questions 
which arise in the present, was argued at a former term ; but 
_ having stood over for consideration, the court have been desir- 
ous. of hearing the argument in this case, before giving an opin- 
ion in the former one. It has now been fully and very ably 
argued on both sides. [It involves questions of much difficulty, 
and of great importance to the mercantile community. 

It is an action of assumpsit, brought by Carnegie & Co. a 
mercantile firm at Gottenburg, Sweden, against Messrs. Morri- 
son, Cryder & Co. of London. The action is founded upon a 
letter of credit given by the defendants, by Mr. Oliver, their 
general agent residing in Boston, upon the application of Mr. 
John Bradford, in favor of the plaintiffs, and for the purpose of 
paying, in part, a large debt due from Bradford to the plaintiffs, 
for merchandise before shipped to him on credit. The letter 
of credit is of the following tenor : 

[The letter was here set out, as ante p. 381.] 

It appears by the evidence, that Oliver was the general agent 
of the defendants in Boston ; that this letter of credit was obtain- 
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ed upon the application of Bradford, and was immediately for- 
warded to the plaintiffs, at Gottenburg ; and that notice of it 
was given to the defendants, at London. Mr. Oliver knew the 
purpose for which Bradford wanted it. He had often had simi- 
lar letters of credit from Mr. Oliver before ; all of which have 
been honored, except one other in favor of Scholfield & Co. 
which is now in controversy in this court. Mr. Bradford was 
accustomed to give satisfactory security, from time to time, to 
Mr. Oliver, and to pay the defendants a commission of one per 
cent. It also appears that upon the strength of this letter of 
credit, the plaintiffs drew a bill or bills on the defendants, ac- 
cording to the usual mode of drawing bills at Gottenburg on 
London, which the defendants declined accepting. Various 
other circumstances were given in evidence, but this is a sum- 
mary of the leading facts in the case. 

This action, if it can be maintained at all, as between these 
parties, must be maintained on the letter of credit. But a ques- 
tion meets us at the outset, what law shall determine the rights 
of the parties in this transaction ? It is obvious that the under- 
taking of the defendants was, to do some act out of this country. 
The substance of that undertaking was, to give Bradford a credit 
for the use and benefit of Carnegie & Co. ; in other words, the 
substance and effect of that undertaking was, to pay a sum of 
money to Carnegie & Co. in discharge of Bradford’s debt to 
them, by means of bills of exchange to be drawn by Carnegie & 
Co. on the defendants, in their own favor, or in favor of their 
appointee, for their use, in consideration of the promise of Brad- 
ford to provide funds to meet those bills, giving them satisfac- 
tory security, placed in the hands of their agent, and in further 
consideration of a commission of one per cent. paid by Brad- 
ford. , | 

In considering the nature of this transaction, the inquiry in- 
volves two questions ; first, whether the transaction in question 
constitutes a contract, in which the plaintiffs have an interest ; 
and, secondly, whether the interest of the plaintiffs in this con- 
tract is of such a character, that they can maintain an action 
upon it, in their own names. ‘The question, therefore, does not 
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depend exclusively upon the lex fori, although, as the action is 
brought in this Commonwealth, its laws must determine whatever 
relates to the remedy. Supposing that the lex loci contractus is 
also to have a bearing on the question, it must be considered, 
that some of the rules, applicable to the construction and effect 
of contracts, are founded in positive law, established by usage 
or by statute, which each country will establish for itself, ac- 
cording to its own views of convenience and policy, and have a 
local operation ; whilst others are derived from those great and 
unchangeable principles of duty and obligation, which are every- 
where recognized amongst mercantile communities, and indeed 
amongst all civilized nations, as lying at the foundation of civil 
contracts, and must be considered as having the same effect, 
wherever by the comity of nations contracts made in one coun- 
try are allowed to be carried into effect by the laws of another. 
In some states, for instance, a bond made to one or his assigns, 
is regarded as a negotiable instrument, and creates an obligation 
to pay to the obligee or any person, who shall legally become the 
assignee of it. In others, a note for money, payable to one or 
order, creates a legal obligation to the payee only, and an in- 
dorsee cannot maintain a suit in his own name. Whether an 
instrument, made in a particular form, shall have the one or the 
other construction, will depend upon the positive law of the 
country which governs it; and such law therefore will deter- 
mine the nature and legal obligation of the contract created by 
it; it is positive law,-concurring with, and giving effect to, the 
act of the parties, which determines the nature and extent of such 
contract. But that a party entering into a formal stipulation to 
pay money, or do some other beneficial act to or for another, 
shall substantially perform that undertaking, is a great principle 
of moral as well as legal obligation, and of international as well 
as municipal law, recognized everywhere. 

Taking it as settled, in the present case, that the defendants 
became subject to a duty or obligation of some kind, the real 
subject of discussion is, not merely as to the remedy, but wheth- 
er the facts now in proof constituted a contract between these 
parties, which may be enforced by an action. 
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The objection to such an action and the ground of this de- 
fence are, that the immediate parties to the transaction were 
Bradford on the one side, and the defendants on the other ; that 
to this transaction the plaintiffs were strangers ; and that as 
Bradford acquired some right under it, and had a remedy upon 
it against the defendants, their contract must be deemed to be 
made with him and not with the plaintiffs. But this position 
presupposes that the same instrument may not constitute a con- 
tract between the original parties, and also between one or both 
of them and others, who may subsequently assent to, and be- 
come interested in its execution ; an assumption quite too broad 
and unlimited, which the law does not warrant. In a common 
bill of exchange, the drawer contracts with the payee that the 
drawee will accept the bill ; with the drawee, that if he does ac- 
cept and pay the bill, he, the drawer, will allow the amount in 
account, if he has funds in the drawee’s hands ; otherwise, that 
he will reimburse him the amount thus paid: He also contracts 
with any person who may become indorsee, that he will pay him 
the amount, if the-drawee does not accept and pay the bill. 
The law creates the privity. So in the familiar case of money 
had and received, if A. deposits money with B. to the use of 
C., the latter may have an action against B., though they are in 
fact strangers. But if C., not choosing to look to B. as his 
debtor, calls upon A. to pay him, notwithstanding such deposit 
(as he may,) and A. pays him, A. shall have an action against 
B. to recover back the money deposited, if not repaid on notice 
and demand. ‘The law, operating upon the act of the parties, 
creates the duty, establishes the privity, and implies the promise 
and obligation, on which the action is founded. Hall v. Mars- 
ton, 17 Mass. 575. So in regard to a very common transac- 
tion; when one deposits money in a bank to the credit of a third 
person, and forwards him a certificate, or other evidence of the 
fact, the bank is regarded as coming under an obligation to pay 
the money to the person to whose credit it is thus deposited. So 
it is held in England, when the depositary assents to receive the 
money, though there is no consideration moving from the plain- 


tiff to the defendant. Lilly v. Hays, 5 Adolph. & Ellis, 548. 
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We think, therefore, it is no decisive objection to an action by 
the plaintiffs, that the act done constituted, at the same time, a 
contract between the defendants and Bradford, on which the lat- 
ter might provisionally have had a remedy, in case the plaintiffs 
sliould not assent to, and enforce the contract, so far as it was 
intended for their benefit. 

From this view of the case, it is manifest that the question 
whether a particular transaction constitutes a contract, and be- 
tween whom, upon which one party can have a remedy against 
another by judicial proceedings, must depend upon the law gov 
erning such contract, as well as the law of the forum where it is 
sought to be enforced. The remedy may be sought in the form 
of an action at law, or a bill in equity, or before any special tri- 
bunal, according ‘to the law of the place where it is sought. But 
the question whether a particular act or instrument constitutes a 
contract, and between what parties, is previous in its nature, 
and must generally be settled before any question of remedy 
arises. 

What then is the law of the contract, or in other words, what 
law determines whether an act done constitutes a contract, and 
if so, between whom and to what effect? ‘The general rule 
certainly is, that the lex loct contractus determines the nature 
and legal quality of the act done ; whether it constitutes a con- 
tract ; the nature and validity, obligation and legal effect of such 
contract ; and furnishes the rule of construction and interpreta- 
tion. There may, perhaps, be exceptions to this rule; as 
where parties happen to meet ona desolate island in a savage 
country, where the principles of commerce and civilization do 
not prevail, or where a settled municipal law is not enforced or 
regarded. Perhaps such would be the construction of a con- 
tract between American or European merchants in China, who 
rather reside on the confines of that empire, than live under 
its government ; and where they may be presumed to have ref- 
erence, in their dealings, to the general laws and usages of the 
commercial world, without regard to the laws of the people with 
whom they temporarily reside. But a contract, made in one 
country, may contemplate the execution of deeds or other con- 
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tracts, making payments or doing other legal acts, in another ; 
in regard to which, the law of the foreign country, where the 
act is to be done, will govern the contract ; and the obligation 
of such contract will bind the contracting party to do all such 
legal acts, according to the law of the place where they are to op- 
erate, so as to have their full legal eflect. As if a person in one 
country should contract to convey land in another ; the general 
rule being that the lex loci rei site furnishes the rule which reg- 
ulates titles and conveyances of real estate, the true construction 
and legal effect of such contract would be, that the conveyance 
should be executed in such form as effectually to transfer the 
title, according to the law of the place where the land lies. If 
the land were in Massachusetts, where the law requires the exe- 
cution and acknowledgment of a deed, it would bind the con- 
tracting party to execute and acknowledge such deed, though — 
made ina country where, by its municipal law, a deed would 
not be necessary. If the stipulation be, that the drawee shall 
accept a bill in a foreign country, and the law of that country 
require that a valid acceptance shall be in writing, though not 
required by the law of the place where drawn, it is a contract 
that the drawee shall accept the bill in writing. 

That the transaction now in question constituted a good con- 
tract to some purpose, and between some parties ; that it was 
made on a good, valuable and adequate consideration, and made 
in Massachusetts, is not contested. Then the rule prima facie — 
is, that the construction and legal effect of this transaction are 
to be determined by the law of Massachusetts. That is the 
law which must be regarded, in the first instance, in deciding 
whether the act done constituted a contract, and if so, between 
whom, and to what effect, and must prevail unless the case falls 
within some exception to the general rule ; and the question is, 
whether it does. It is true that the parties to this suit are both 
foreigners, one residing in Sweden, and the other in Enugland. 
This, however, is immaterial, and only respects the question 
who may sue and be sued in our courts. By the comity of na- 
tions, alien friends are allowed the benefit of our courts in seek- 
ing their civil rights, as plaintiffs ; and the defendants, by placing 
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their property under the control and protection of our govern- 
ment, place themselves within the jurisdiction of our courts. 
But the immediate actors in the transactions were here. Brad- 
ford, the prime mover, who opened and conducted the negotia- 
tion, paid the consideration, and caused the obligation to be en- 
tered into, was a resident citizen of Massachusetts ; and though 
in legal strictness he might not be considered as the agent of the 
plaintiffs, before they had assented to and adopted his act, yet 
still he so far acted for them, as to procure a stipulation, which, 
if executed, would enure to their benefit. The other party, 
though domiciled abroad, were here for the purpose of conduct- 
ing mercantile and financial business, by their regularly consti- 
tuted resident agent. ‘The money. was paid, or the security 
given, in Boston, which constituted the consideration for the 
‘defendants’ undertaking. The negotiation, which terminated in 
giving the letter of credit, was commenced and completed in 
Boston. 

That some things are referred to foreign laws and usages, in 
this agreement, is manifest in the instrument itself. ‘The words, 
** on the usual terms and conditions” are obviously of this char- 
acter. ‘They refer to the laws and usages both of Sweden and 
England. All parties of course knew that the credit was to be 
given by the defendants, by means of bills of exchange, although 
this is not expressed in terms. Supposing that the object was, 
that this credit should be afforded by means of bills of exchange, 
to be drawn by Carnegie & Co. in Gottenburg, on Morrison 
& Co. in London, the instrument refers to the laws and usages 
of Sweden, for the mode of drawing, and to those of England 
for the mode of acceptance; and the legal effect and obliga- 
tion of the contract in Boston are, that the parties will respec- 
tively conform to those laws and usages, in the performance of 
their respective acts. But it is not as to the non-observance of 
any of these, that the question arises. The gravamen of the 
complaint is, that the defendants have violated the obligation of 
their contract, in its entire substance. It becomes therefore ne- 
cessary to inquire, and ascertain more exactly, what that con- 
tract, in its legal effect and operation, was. The substance of 
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the undertaking of the defendants may, we think, be simplified 
and expressed thus: Whereas John Bradford is indebted to 
Messrs. Carnegie & Co. of Gottenburg, in the sum of £3000, 
and has requested us to pay them that amount for him, by means 
of bills of exchange to be drawn on us at London ; we hereby, 
for value received of him for that purpose, to our satisfaction, 
promise to accept their bills to that amount, payable to them- 
selves or their order, and pay them accordingly. 

The question is, supposing a general failuré in the perform- 
ance of this undertaking, who is entitled to a remedy for such 
breach, and by what law shall this question be determined ? 
The assurance or promise is in terms made to Bradford ; but 
the substantial benefit to be derived from the performance of it 
would be the plaintiffs’, and therefore they are damnified by the 
breach. Bradford had procured the defendants to pay his debt 
for him to the plaintiffs, for a satisfactory pecuniary considera- 
tion, and immediately gave notice thereof, and remitted the con- 
tract to the plaintiffs, who assented to and accepted it. It may 
be fairly presumed, that, but for this transaction, Bradford would 
have adoptel some other mode of remittance. Regarding it as 
a question of principle and not of technical law, it was an under- 
taking, in which the plaintiffs had an interest, nearly or quite as 
direct and as great, as if the promise had been in terms to them, 
or the negotiation had been with them; or as if the mstrument 
had been a promissory note, procured by Bradford to be made 
payable to them, in consideration of money paid and security 
given by him, and such note afterwards remitted to and received 
by them. Upon these facts, the court are of opinion that the 
construction, the obligation, the legal effect and operation of this 
transaction are to be governed by the law of Massachusetts. So 
far as this transaction constituted a legal and binding contract at 
all, it was, we think, by force of the law of the place of con- 
tract, operating upon the act of the parties, and giving it force 
as such. The undertaking, it is true, was to do certain acts in 
England, to wit, to accept and pay the plaintiffs’ bills ; but the 
obligation to do those acts was created here, by force of the law 
of this State, giving force and effect to the undertaking of the 
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defendants’ agent, and making it a contract binding on them 
Supposing the law of England had provided that no letter or 
credit should be issued, unless under seal, or stamped, or at- 
tested by two witnesses, or acknowledged before a notary ; is it 
not clear, that as no such formalities are required by our laws, a 
letter of credit, made here, would be held good, without such 
formalities ? We think it would be so held even in England, 
under the authority of the general rule, that a contract, valid and 
binding at the place where made, is binding everywhere. There 
is no reference, tacit or express, in this instrument, to the laws 
of England, which can raise a presumption, that the parties 
looked to them as furnishing the rule of law, which should gov- 
ern this contract. It was, therefore, in our opinion, in legal ef- 
fect, a contract made in Massachusetts, by parties both of whom 
were here by their agents, or persons acting for their benefit and 
in their behalf, and therefore the nature, obligation and effect of 
this contract must be governed by the law of this Common- 
wealth. 

2. Weare then brought to the question, whether by the law 
of Massachusetts the plaintiffs are entitled to maintain an action 
- upon this contract. 

In the case of money had and received, it is conceded, as a 
settled principle, that if A. receive money of B. to the use of 
C., though there is no communication between A. and C. and 
no privity, other than that which arises from the duty of paying, 
an action will lie in behalf of A. But the consideration, in that 
case, moves from a stranger. In the case already cited, Lilly 
v. Hays, 5 Adolph. & Ellis, 548, it seemed to be considered, 
that a consideration moving from the plaintiff is not necessary 
to support an assumpsit ; and that a consideration, moving from 
another person, and adopted by the plaintiff, is sufficient. The 
money was sent by one Wood to the defendant, to be paid to the 
plaintiff, and the defendant had admitted to a third person, that 
he had so received it; but he had had no communication with 
the plaintiff. Mr. Justice Patteson said, ‘‘ there is a considera- 
tion moving here, through the instrumentality of Wood, the 
original debtor, to the defendant, as agent for the plaintiff ”? 
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Lord Denman thought that the defendant had made himself the 
plaintiff’s banker, to the amount received. 

I do not intend to go into a full consideration of all the au- 
thorities on this subject ; but it may be proper to refer to a few 
of the leading cases. It seems to have been regarded as a set- 
tled point, ever since reports have been published in this State, 
rather than as an open question to be discussed and considered. 
The position is, that when one person, for a valuable considera- 
tion, engages with another, by simple contract, to do some act 
for the benefit of a third, the latter, who would enjoy the benefit 
of the act, may maintain an action for the breach of such en- 
gagement. 

In Felton v. Dickinson, 10 Mass. 287, the case was, that a 
father made a special agreement with a person for the employ- 
ment of his son, till twenty-one years old; whereupon the em- 
ployer promised to pay the son ¢ 200, when he should come of 
age. The promise was, in terms, to the father ; but being for 
the benefit of the son, it was held that the son might maintain an 
action upon it. Perhaps the relation of father and son might 
have had some influence, and been supposed to bring the case 
more exactly within the principle of the familiar case of Dutton 
v. Poole, 1 Vent. 318. But the position is laid down broadly by 
the court, in general terms, that where a promise is made to one 
for the benefit of another, he for whose benefit it is made may 
bring an action for the breach of it. And this position is sup- 
ported by a citation from Comyns’s Digest and Rolle’s Abridg- 
ment. 

Hall v. Marston, 17 Mass. 575, is a leading and decisive 
case for the proposition, that where one receives money from 
another, to the use of a third, the latter may maintain an action 
for it, though there has been no communication between the de- 
positary and the person for whom it was received, and no assent, 
on the part of the party receiving it, to pay it over, except that 
which is to be implied from the act of receiving it with such di- 
rection. And yet it seems obvious, from other established prin- 
ciples, that the person, for whose use and benefit the money has 
been so received, is under no obligation to call on the deposita- 
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ry, but may look to his debtor for payment, as if he had made 
no such deposit for his benefit. And it seems equally clear, 
that when the original debtor has thus paid, upon notice to the 
depositary that the purpose for which the money was placed in 
his hands has failed, and that the person, for whose use it was 
deposited, has been paid, and is no longer entitled to it, the de- 
positor, after demand and refusal, could maintain an action for 
the amount. In such case, the same undertaking on the part 
of the party receiving the money would give a cause of action, 
in the first instance to one, and if he should not assent to and 
adopt it, then to another. | 

But a case more directly in point, in support of the general 
proposition, is that of Arnold v. Lyman, 17 Mass. 400. A 
debtor, in failing circumstances, placed property, consisting 
of securities and goods, in the hands of the defendant, and 
took. from him a written agreement, reciting such deposit, and 
promising to pay certain debts enumerated, and amongst them, 
that of the plaintiff. After an able argument for the defendant, 
it was decided that the action was maintainable. The court 
considered that the consideration was good, although it moved 
- from the debtor of the plaintiff, and not from the plaintiff him- 
self; and although the debtor might have maintained an action 
upon this promise, had he been compelled to pay his debt to the 
plaintiff, yet the plaintiff might maintain an action in the first in- 
stance, if he elected to affirm the act done in his behalf by the 
debtor, and avail himSelf. of the promise of the defendant, 
made for his benefit. ‘The court affirm the general proposition, 
that he, for whose interest a promise is made, may maintain an 
action upon it, although the promise be made to another and not 
to himself. ‘There are several other cases in which this doc- 
trine is recognized. 

The court are of opinion that the promise of the defendants, 
made by the letter of credit, in the present ease, comes within 
the principle of the cases cited. Bradford was indebted to the 
plaintiffs, and was desirous of paying them ; and he must resort 
to some mode of remittance. He had funds, either in cash or cred- 
it, with the defendants, and entered into a contract with them to 
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pay a sum of money for him to the plaintiffs: And upon the 
faith of that undertaking, he forebore to adopt other measures to 
pay the plaintiffs’ debt. He gave the plaintiffs notice of what 
lic had done, and sent them the instrument as authentic evidence 
of the fact: They assented to and affirmed it, as an act done in 
their behalf, and gave the defendants notice thereof, and, con- 
formably to the terms of the letter of credit, drew their bills on 
the defendants. The refusal to accept was a breach of the 
promise thus made, and, in the event that happened, (the insol- 
vency of Bradford,) the plaintiffs lost their debt. It would be 
in vain to say, that this promise was not made for the benefit, 
or (according to the terms of some of the cases) for the inter- 
est of the plaintiffs. ‘The result shows that by a compliance 
with the plain, literal terms of their promise, on the part of the 
defendants, the plaintiffs would have received their debt. By a 
refusal to perform that promise, they have lost it. ‘hey are 
therefore damnified to the full amount of the sum for which the 
credit was given. | | 

3. In putting this decision upon the authority of American 
cases, and an established course of practice in this Common- 
wealth, it has become unnecessary to consider, with much at- 
tention, the opinions of Sir Frederick Pollock and Mr. Hill, in 
their depositions taken for this cause, or to determine accurately 
how far the testimony of learned and eminent counsel is to be 
considered, in connexion with, or to the exclusion of, the au- 
thorities usually cited as evidence of the common law of Eng- 
land. It is undoubtedly a general rule, that the customary, un- 
written law of a foreign country, is to be proved by the testimo- 
ny of witnesses. But the peculiar relation in which we stand 
to the common law of England may require some modification 
of this rule. Had it been necessary to ascertain precisely what 
the present state of the law of England is, upon the point we 
have been discussing, the opinions of the learned and very emi- 
nent counsel, whose depositions have been taken, would be enti- 
tled to the highest respect. It would also be necessary to 
examine, with more care than we have thought it necessary to 
do, the case upon which those opinions were given, in order to 
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be assured that the cuse stated to them precisely corresponds, 
in all its essential particulars, with the case actually in judgment, 
before the court. In a complicated state of facts, it not unfre- 
quently occurs, that the omission or insertion of a circumstance, 
apparently slight, on a superficial consideration, may have a ma- 
terial influence on the result. 

Supposing the law to have settled down in England, as stated 

by these gentlemen, the point must be considered as, at least, 
having been long doubtful ; as there are respectable authorities 
the other way. ‘The question is, whether a third person has a 
right of action on a promise made to another, for his benefit. 
See the earlier authorities collected, 1 Vin. Ab. Actions of 
Assumpsit, Z. The question was greatly considered, and de- 
cided in the affirmative, in Dutton v. Pool, 1 Vent. 318, and 
reported in several other books. In that case, the promise was 
made to the father for the benefit of a daughter, and the consid- 
eration moved from the father. The near relation of the parties 
was considered as having some influence, though that circum- 
stance does not seem to be relied upon in the digests, where the 
case is stated as an authority for the general principle. 2 Cov- 
entry & Hughes Dig. 1025. 
The same general principle was asserted and recognized by 
Lord Mansfield, in Martyn v. Hind, Cowp. 443. 1 Doug. 146. 
And in the case of JMarchington v. Vernon, reported in a note, 
1 Bos. & Pul. 101, which was an action by the holder of a bill 
of exchange, against the assignees of the drawee, on a promise 
made by the bankrupt to the drawer, that he would honor the 
bill, Mr. Justice Buller said, that, ‘‘ independent of the rules, 
which prevail in mercantile transactions, if one person makes a 
promise to another for the benefit of a third, that third person 
may maintain an action upon it.”’ ‘These and similar authorities 
no doubt had their influence in settling the law here, before the 
period at which the Massachusetts Reports commence. But a 
considerable course of practice, on both sides of the water, may 
have insensibly led the judicial tribunals, respectively, to different 
results, and may account for the diversity of the present law of 
the .wo countries, though flowing from a common origin. 
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In one respect, the present law of England, as stated by the 
learned gentlemen in thzir depositions, is at variance with what - 
seems to be the law of this country ; to wit, that an agreement 
to accept a bill, either made or about to. be made, and so spe- 
cifically described and designated, as to identify it and distin- 
guish it from all others, shall be deemed an acceptance and may 
be declared on as such. It is only necessary to refer very 
generally to the American authorities. Wilson v. Clements, 3 
Mass. 1. Storer v. Logan, 9 Mass. 55. Coolidge v. Payson, 
2 Wheat. 66. McEvers v. Muson, 10 Johns. 207. Goodrich . 
v. Gordon, 15 Johns. 6. Schimmelpennich vy. Bayard, 1 Pet. 
264. Boyce v. Edwards, 4 Pet. 121. Williams v. Winans, 
2 Green, 339. But this point is not material to the present 
case ; for although the general question was discussed in the 
argument, whether an agreement to accept, made before or afte: 
a bill is drawn, may be treated in mercantile law as an accept- 
ance ; yet upon careful examination, there was no serious ground 
to contend that the undertaking of the defendants, Morrison & 
Co., was such an agreement to accept a particular specified bill, 
as to bring it within the authority of the American cases. 

4. It has been contended as another and distinct ground of 
defence, that the plaintiffs have precluded themselves from the 
right of recovering against the defendants in this case, by having 
proved their debt, as a debt due from Bradford, under a com- 
mission of insolvency issued against him, under St. 1836, c. 238. 
But the court are of opinion that the plaintiffs have not waived 
their claim against the defendants, by that course of proceeding 
against Bradford. It appears by the facts proved, that the 
plaintiffs had a larger debt due from Bradford, and would, there- 
fore, at all events, be creditors under his commission ; that as to 
this sum of £3000, they made a provisional claim only, that is, 
they claimed to prove that amount against Bradford’s estate, in 
case they should fail of recovering it of the defendants ; and 
saving their rights in that respect, such a provisional and alterna- 
tive claim, we think, was not a waiver of their rights against the 
defendants. It is obvious that it was not so designed and un- 
derstood by them ; and if it had the effect contended for, it was 
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against their intention. But according to the view which we 
have taken of the rights of the plaintiffs, they did not take the 
letter of credit in satisfaction and discharge of their debt, but as 
a means of obtaining payment, pro tanto. When satisfied, it 
would become payment, and would then discharge Bradford, 
and enure to his benefit, by paying his debt; but not till then. 
The case of a creditor, holding several persons liable for the 
payment of the same debt in solido, is familiar. The cases of 
promisors and indorsers, of principal and several sureties, are 
obvious instances. In general, in cases of bankruptcy, persons 
so holding several persons liable for the whole amount may 
prove the whole against the estate of each debtor, taking care 
to receive but one satisfaction. In such case, proof against one 
is no waiver of the claim against another ; and a fortiori, when 
the claim is conditional only, not waiving the claim against 
others. | 

It does not appear whether Bradford has obtained his dis- 
charge under the St. of 1836, c. 238; but if he has, we think it 
would not operate to the discharge of the defendants. The act 
provides, § 8, that ‘‘no such discharge shall release any person, 
~ who may be liable for the same debt, as a partner, joint con- 
tractor, indorser, acceptor or surety, for or with the debtor.” 
The case is clearly within the equity, if not within the letter, of 
this provision of the statute. 
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Grorce WILDE vs. 'T'HE CoMMONWEALTH. 


A writ of error lies to reverse a sentence of additional punishment awarded on an in- 
formation against convicts who have been before convicted and sentenced to the state 
prison. 5 

The validity of former convictions and sentences cannot be drawn in question on 
an information for additional punishment, but they are held to be valid until reversed 
on error. 

An information for additional punishment need not set forth the previous convictions 
and sentences in extenso, but is sufficient, if it set forth the convictions with such par- 
ticularity as to identify them and indicate the character of the offence charged, and if 
it also set forth the sentences with such exactness as to show that they bring the con- 
vict within the law for additional punishment. 

An information for additional punishment for a third offence of a convict, who has been 
before sentenced to additional punishment for a second offence, is irregular, if not fa- 
tally defective, if it merely recite the first information in which the two former con- 
victions were averred, instead of directly averring them, 

The offence of breaking and entering, in the night time, ‘‘a house not occupied as a 
dwellinghouse,”’ and stealing therein goods of less than $100 value, was a simple 
larceny only and not punishable by solitary imprisonment, and confinement to hard 
labor in the state prison for the term of two years, either by St. 1804, c. 143, or St 
1805, c. 101. 

A person convicted in 1833, under St. 1815, c. 136, of cheating by false pretences, 
might legally be sentenced to pay a fine and costs within a limited time, and in de- 
fault thereof to suffer imprisonment, &c. according to the provisions of St. 1788, 
c. 58. 

A sentence to imprisonment, if a fine and costs be not paid within a limited time, is 
not for non-payment of the fine and costs, but for the offence of which the party is 
convicted ; and if the fine and costs be not paid within the time limited, the sen- 
tence to pay them becomes null, and the sentence to imprisonment alone remains in 
force. 

The Se. of 1815, c. 136, did not authorize a sentence to solitary imprisonment, in ad- 
dition to that of confinement to hard labor, for the offence of cheating by false pre- 
tences : Nor was such sentence authorized by St. 1812, c. 134. 


THREE writs of error ; the first two to reverse judgments ren- 
dered by the municipal court on two several indictments, and the 
third to reverse a judgment of the same court on an information, 
filed by the attorney of the Commonwealth for this county, at the 
December term 1840, of said court, for an additional punish- 
ment, under the provisions of the ‘‘act to amend the revised 
statutes.”’? This information alleged, that a former information 
for additional punishment of said Wilde had been filed in the 
municipal court, at the December term thereof, 1835, ‘‘in 
which (last mentioned) information it.was set forth and alleged, 
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that said Wilde” had, at the December term of said court, in 
1833, been indicted, tried, convicted, and sentenced for the 
crime of cheating Nathan Tufts by false pretences ; that he 
afterwards, at the June term of said court, 1835, had been in- 
dicted, &c. and sentenced, for the crime of breaking and enter- 
ing a house of Elijah Esty, in the night time, and committing a 
larceny therein ; and that on the information, so filed at said 
December term 1835, a sentence of additional punishment 
(stating it) was awarded by said court against said Wilde ; 
which sentence had been executed, and he had been therefrom 
discharged, &c. ‘The information (filed at December term 
1840) then averred that said Wilde, at the February term of 
said court, 1839, was indicted and convicted on his own con- 
fession, and was afterwards, at the March term 1839, sentenced 
to five days’ solitary imprisonment, and two years’ confinement to 
hard labor in the state prison, for the crime of larceny in the dwel- 
linghouse of Bradford S. Newcomb ; and it prayed that such pro- 
ceedings might be had in the premises, that the additional punish- 
ment prescribed by statute might be awarded against said Wilde. 
On the return of the process which issued on said information, 
said Wilde, on being set to the bar, ‘‘ said that the charges con- 
tained in this information are true”’ ; and at the January term of 
said court, 1841, it was ordered by the court, that said Wilde 
be punished by solitary imprisonment one day, and afterwards 
by confinement to hard labor seven years in the state prison, 
from and after the expiration of the sentence awarded against 
him on the conviction last above mentioned. 
G. Bemis, for the plaintiff in error. 

Austin, (Attorney General,) for the Commonwealth. 

Suaw, C. J. One of these writs of error was brought to re- 
verse a judgment of the municipal court, for the last January 
term, on an information charging the prisoner with having been, 
at two different times, sent to the state prison, and discharged, 
and then convicted and sent a third time ; and the object of the 
information was, to have the additional sentence imposed, which 
the law inflicts for such third offence. 

A doubt was suggested, whether a writ of error would lie to 
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reverse the judgment upon such an information, it being rather a 
revival and continuance of the proceedings on the last previous 
conviction, and an additional judgment and sentence, than an 
original, distinct, substantive proceeding. But we can perceive 
no sufficient ground for such a doubt. The result is, no doubt, 
an additional punishment for the offence of which the prisoner 
was last convicted, aggravated by previous convictions, and sen- 
tenres to the state prison ; but the mode of arriving at that re- 
sul: is by a new and distinct prosecution, commencing with the 
information, and followed by a separate and distinct sentence, 
imposed not necessarily by the same court which rendered 
the original judgment, but by a court invested by law with juris- 
diction to hear and adjudicate on such information. Judgment 
on an information is a regular common law judgment ; the stat- 
ute authorizes proceeding by information, and therefore we 
think that the proper mode of inquiring into its validity is by 
writ of error. 

An objection was taken to the information, because, instead of 
setting forth the former convictions and sentences by direct aver- 
ment, it merely set forth a former information, in which they 
were averred. ‘This is a mode of setting out the former con- 
victions which seems irregular, and not to be commended, but 
whether it is a sufficient irregularity to invalidate the judg- 
ment, we have had no occasion to consider. (See post, 413.) 

Some objections were taken to the validity of this judgment 
on the information, arising from alleged errors and defects in the 
judgments therein set forth as the basis of a judgment for addi- 
tional punishment. But we are of opinion, that the validity of 
such previous judgments is not open to consideration on the in- 
formation. Such judgments must be taken to be valid, until 
reversed for error.’ It is, therefore, not necessary to set forth 
the full and entire record of such previous conviction in extenso ; 
it is sufficient to set it forth with such particularity as to identify 
it, and indicate the nature and character of the offence charged, 
and to set forth the sentence or judgment, with so much exact- 
ness, as to show that it was such a conviction as brings the con- 
vict within the law providing for the additional punishment 
sought for by the information. 
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It having been understood, heretofore, that the validity of the 
previous judgments could not be drawn in question, on the. 
ground of any supposed errors or defects therein, on a writ of 
error seeking to reverse the judgment on the information, two 
other writs of error have been brought by the convict, Wilde, 
with a-view to reverse those previous judgments, which we will 
now consider. 

One of the previous convictions, set forth in the information, 
was at the municipal court, June term 1835, in which the pris- 
oner, by the name of William Wise, was charged with break- 
ing and entering, on the 28th of April, 1835, in the night 
time, ‘‘ a certain house not then occupied as a dwellinghouse,”’ 
and stealing therein goods and chattels to the amount of about 
sixteen dollars. As this is brought within none of the cases of 
ageravated larceny, it is conceded by the Attorney General, 
that the sentence of one day solitary imprisonment and two 
years at hard labor in the state prison was not warranted by 
law, and he does not object, therefore, to a judgment of re- 
versal. 

The other writ of error was brought to reverse a judgment of 
the municipal court, rendered at December term 1833. ‘The 
prisoner was indicted for cheating one Nathan Tufts by false 
pretences ; and on conviction was sentenced to pay a fine of 
fifty dollars and. costs of prosecution, and if said fine and costs 
were not paid in ten days, then, in lieu thereof, that said Wilde 
be punished by solitary confinement one day, and afterwards by 
confinement to hard labor one year, in the state prison. 

The error assigned is, that the law did not warrant this sen- 
tence. ‘The first exception is, that St. 1815, c. 136, § 1, did 
not authorize a sentence to payment of costs. This statute, in 
providing for the punishment of cheating by false pretences, di- 
rected that any person, on conviction, ‘‘ be sentenced to pay a 
fine, not less than $40, and not exceeding $400, or be sen- 
tenced to be confined to hard labor, for a term not exceeding 
seven years.”’ In regard to costs, it has been held that where 
the statute authorizes a punishment by fine, costs may be award- 
ed as incident, and that the party convicted may be committed 
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till such fine and costs be paid. If costs are not authorized in 
terms, they are by necessary implication from the various stat- 
utes directing how and by whom a prisoner may be discharged 
from jail, who stands imprisoned for the non-payment of fine 
and costs only. St. 1833, c. 9. Rev. Sts. ¢. 145, § 3. Har- 
ris v. The Commonwealth, 23 Pick. 280. 

Another exception is, that having been sentenced to pay a 
fine and costs, the prisoner could only be imprisoned until pay- 
n.ent, or discharge in due course of law, and that this could not 
exceed three months. We are of opinion, that by St. 1788, c. 
53, § 1, the court was fully authorized to impose the conditional 
or alternative sentence awarded in the present case. ‘The con- 
vict was not sentenced to a year’s imprisonment, for non-pay- 
ment of fine and costs; but in the event of such non-payment 
within the time limited, then the sentence to payment of fine and 
costs became null, and the alternative sentence alone remained 
in force. See Rev. Sts. c. 139, §§ 2, 3. 

The other error assigned is, that the statute of 1815, ¢. 136, 
on which this indictment for cheating by false pretences was 
founded, although it provided for hard labor for a term not ex- 
ceeding seven years, did not authorize solitary imprisonment, 
and that it was not aided by St. 1812, c. 134, which was lim- 
ited to cases then punishable by whipping, imprisonment in the 
county jail, or other like punishments.’ ‘he court are of opin- 
ion that this objection is well founded ; that by the true con- 
struction of St. 1815, c. 136, it did not warrant a sentence to 
any term of solitary imprisonment, and therefore that in this 
respect the judgment was erroneous and must be reversed. 

Two of the judgments, upon which this judgment on informa- 
tion was founded, being thus reversed, that judgment cannot be 
sustained ; and as it appears, by the last conviction and sentence, 
that the time for which the last sentence was imposed has now 
just expired, the court are of opinion that the prisoner is enti- 
tled to be now discharged from his imprisonment under the 
sentence upon the information. 

Judgment on the information reversed. 
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By the ‘‘act to amend the revised statutes,’? as well as by the statutes previously in 
force, if an indictment for a third offence recites two former convictions and senten- 
ces to a state prison, and they are found by the verdict, the additional punishment, 
prescribed by that act, ought to be included in the sentence then passed upon the 
convict, and cannot legally be awarded against him on an information afterwards 
filed. 

A convict, who has been sentenced to additional punishment for a second offence, is 
nevertheless liable to additional punishment for a third offence. 


Suaw, C. J. The plaintiff in error, a convict in the state 
prison, seeks to reverse a judgment against him, on an informa- 
tion for additional punishment, as upon a third conviction and 
sentence. 

The first error assigned is, the insufficiency of the information, 
in setting forth two former convictions, by way of recital in a 
former information, instead of a direct averment. We have 
already had occasion to remark on this, as an irregularity, with- 
out deciding whether a judgment would be void on that account. 
Wilde’s case, (ante, 410.) Such former convictions should be 
averred in such a manner that they may be traversed and put in 
issue. We do not, however,.yield to the force of the argu- 
ment, that such former convictions must be set out in eztenso, 
so that exceptions may be taken, on the information, to the 
validity and regularity of such convictions ; being judgments of 
a court of competent jurisdiction, they cannot be called in ques- 
tion ina collateral proceeding, as this information is, but they 
must be held valid until reversed on proper process. 

But the main question is, whether the prisoner was liable to 
any additional punishment by any judgment on this information. 
If he was not, the judgment is obviously erroneous. 

It appears by the record before us, that the prisoner was 
convicted of larceny, at the court of common pleas at Northamp- 
ton, at March term 1838; that the two former convictions, 
both of which were for larceny, were fully set forth in said last 
mentioned indictment, and thereupon the prisoner was sentenced, 
as a common and notorious thief, to three days solitary imprison- 
ment, and afterwards to hard labor for the term of three years, 
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in the state prison. The information further avers, that at the 
time of said conviction, the said court of common pleas, and 
the district attorney acting for the Commonwealth, did not know, 
and were not informed, that the said Plumbly had before re- 
ceived an additional sentence at the municipal court, as a sec- 
ond comer to the state prison. 

Upon this last averment it is proper to remark, that his re- 
ceiving an additional punishment as a second comer does not 
render him less or more liable to receive a further additional 
punishment as a third comer. ‘The fact that he has been twice 
before sentenced and committed to the state prison and dis- 
charged, is not the less true, because he had before been truly 
informed against, as having been once before so sentenced and 
discharged. On such third conviction and sentence, he is pre- 
cisely within the words, and we think the spirit and intent, of the 
statute, which was to enhance the punishment, in .proportion as 
the convict proves himself incorrigible by former punishment. 

Nor, in our opinion, is it any objection to awarding the addi- 
tional punishment as a second or third comer to the state prison, 
that one of the prior convictions was a sentence against the 
prisoner as a common and notorious thief. This has been re- 
garded as one conviction, upon one aggregate offence, and may 
be deemed as one of the convictions sufficient to found the sen- 
tence to additional punishment. Ea parte White, 14 Pick. 90. 
Such increased punishment, upon repeated larcenies, may be 
founded upon the same considerations of expediency, as that 
upon second and third comers to the state prison. But the two 
provisions are made alio intuitu. The sentence on one as a 
common and notorious thief is a punishment for larceny only ; 
whereas the additional punishment on a second or third comer 
to the state prison is equally applicable, though one of the sen- 
tences is for larceny, and the others for offences of a different 
character ; and so also, if neither of them is for larceny. 

But the specific objection to any judgment for additional pun- 
ishment on this information is, that in the indictment, on which 
the last conviction was had, the two former convictions, on 
which an additional punishment is now claimed, were fully set 
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out ; and, therefore, that the sentence awarded upon that con- 
viction should have embraced, and, in presumption of law, did 
embrace, the whole punishment which could be awarded there- 
on, including as well the additional punishment to which he 
was liable upon a third conviction, as the direct punishment to 
which he was liable upon that conviction alone ; and, therefore, 
that there was no case on which an information for any additional 
punishment would lie. And the court are of opinion that such 
is the legal effect of that judgment. 

The statutes upon this subject are somewhat numerous and 
complicated, and require a careful examination. We have al- 
ready stated what appears to us to be the policy of these laws ; 
which is, to inflict a more severe punishment upon those who, 
having been once committed to the state prison, have failed of 
being reformed by the penitentiary discipline there administered. 
It has been adjudged, (Ross’s case, 2 Pick. 165,) that this law 
is not obnoxious to the objection, at first strongly urged, that it 
imposes a second punishment for the same offence. ‘The true 
view of it, we think, is, that it imposes a higher punishment for 
the same offence upon one who proves, by a second or third 
- conviction, that the former punishment has been inefficacious in 
doing the work of reform for which it was designed. But it is 
obvious, if the law merely provided that the additional punish- 
ment should be awarded on the conviction, that the convict 
would often escape, because the fact of such former conviction 
was not known to the prosecuting officer. It will often occur 
that such fact will not be known to any one competent to bring 
it to the notice of a court, until the prisoner is actually recom- 
mitted to the state prison, and there recognized by its. officers. 
In order to adapt the law to these two cases, the statute pro- 
vides an alternative mode of proceeding ; either to insert an 
averment of the former conviction or convictions in the indict- 
ment, and prove the averment as part of the indictment, in 
which case the whole punishment will be awarded by the court 
before whom the conviction is had; or by an information ia 
legal form, filed by the law officer of the Commonwealth, on 
notice given him by the warden of the state prison, or otherw se¢ 
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Both cannot be pursued, to obtain one and the same object ; 
and as thé conviction must of necessity be first in time, if the 
former convictions are then proceeded upon, it necessarily su- 
persedes the other. Nothing remains for an information to 
reach. Commonwealth v. Phillips, 11 Pick. 28. 

The case cited would be decisive, unless, as is contended, the 
law has been since changed. ‘The conviction, upon which the 
present information was founded, was had in 1838, after the re- 
vised statutes went into operation ; and the mode of proceeding 
is regulated by them. By Rev. Sts. c. 133, § 13, it was pro- 
vided, that when a person shall be convicted, &c., and it shall 
be alleged in the indictment, and admitted or proved on the trial, 
that such convict has before been sentenced, &c., he shall be 
sentenced to the additional punishment. By Rev. Sts. ec. 144, 
§ 54, it'was provided, that whenever the warden of the state 
prison shall be satisfied that any convict has before been sen- 
tenced, &c., he shall give information, &c. 

These enactments never, in fact, went into operation ; and 
they are introduced_only to show that the authors of the code, 
and the legislature, had in view both these modes of proceeding, 
to accomplish the one object of inflicting increased punishment 
in the case contemplated ; the information to be pursued, if the 
other mode should fail. By the ‘‘act to amend the revised 
statutes,”’ passed in February 1836, other provisions were made, 
to accomplish the same object with more accuracy and precision, 
which of course superseded those above stated. ‘The Rev. 
Sts. c. 133, were amended by striking out the 13th section, and 
providing that when any one is convicted of an offence and duly 
sentenced to imprisonment in the state prison of this State for 
one year or more, and it shall be alleged in the indictment, and 
admitted or proved on the trial, that the convict has before been 
sentenced to a like punishment, by any court in this State, or in 
any other of the United States, for a period of not less than 
one year, he shall be sentenced to confinement to hard labor for 
a term not exceeding seven years, in addition. ‘The next sec- 
tion makes a similar provision, in case he has been twice before 
so sentenced, and then subjects him to confinement to hard 
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labor for his life, or for a term not less than seven years, in ad- 
dition, &c. | 

The same act of amendment strikes out the 34th section of 
c. 144, and instead of it provides, that when the warden of the 
state prison is satisfied that any convict in the same prison has 
before been sentenced, &c. for not less than one year, &c. he 
shall give notice, &c.. These provisions were adopted at the 
same time, by the same act, and constitute one system, having 
for its object the infliction of additional punishment on one 
who has been before sentenced to a penitentiary. ‘hey must, 
therefore, be construed together, and in consistency with each 
other. 

If any doubt of this construction could exist, we think it 
would be removed by going to the origin of these provisions. 
The St. of 1817, c. 176, we think, is the first which provides 
for this rather unusual judicial proceeding by information. Sec- 
tion 5th provides for additional punishment, to be inflicted on 
any one convicted, &c., who shall have been before sentenced 
to a like punishment. Section 6th is preceded by a preamble, 
reciting that at the time of indictment and trial, it may not be 
known to the grand jury, or the attorney of the Commonwealth, 
whether the person so charged has been before convicted or not. 
It then proceeds to provide for an information to be made by 
the warden or directors of the state prison to the supreme judi- 
cial court, in pursuance of which the additional punishment may 
be imposed by a new and additional sentence. 

This statute, except said fifth and sixth sections, so far as not 
altered, was repealed by St. 1827, c. 118, by which the above 
sections were affirmed and reénacted. §§ 19, 20, 27. These 
two provisions being brought together, and the process by infor- 
mation being provided only when the same object cannot be ac- 
complished by the indictment, show clearly, we think, what was 
intended by the legislature ; and such intent is the governing rule 
in the construction of all statutes. And in ascertaining such in- 
tention, it is a well known rule of exposition, to resort to other 
statutes on the same subject, whether repealed or unrepealed. 


And for this purpose, the preamble to a repealed statute, es 
VOL. II. 20 


418 SUFFOLK AND NANTUCKET. 


Plumbly v. Commonwealth. 


pecially when the statute revised is in the same terms, is a safe 
guide. It is founded on the presumption, that when the le- 
gislature, In revising a statute, use the same enacting words, 
there is no intent to alter the law, although they have not 
thought it necessary to retain the preamble. Church v. Crock- 
er, 3 Mass. 22. Fiske v. Framingham Manufacturing Co. 
12 Pick. 71. In applying this rule to the present case, it ap- 
pears that the same two prior convictions, now relied on to 
support this information, were recited in the indictment, were 
found by the general verdict, and therefore constituted a part 
of the conviction on which the judgment proceeded. It may 
be conjectured from the amount of the punishment, that the 
court did not mean to include the additional punishment. 
This, even if it distinctly appeared, would only show a mistake 
in the judgment of the court, and not a want of its jurisdiction 
over the case ; and if they have such jurisdiction, though they 
made a mistake in the exercise of it, it would leave no case 
open for proceeding by information, within the statute. The 
same thing appears to have occurred in the case of Common- 
wealth v. Phillips, already cited; yet the judgment on the in- 
formation was held to be erroneous and void. 

The court are therefore of opinion, that the judgment is er- 
roneous, and must be reversed ; and that unless the prisoner is 
detained for some other cause, he will be entitled to his dis« 
charge. | 7 . 

Judgment reversed. 

G. Bemis, for the plaintiff in error. 

Austin, (Attorney General,) for the Commonwealth. 
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CHARLES SHEPHERD vs. ‘THE COMMONWEALTH. 


‘The Rev. Sts. c. 143, § 19, do not authorize the courts to sentence a.convict to impris- 
onment in the house of correction for a longer time than that for which he might, by 
Rey. Sts. c. 126, § 17, be imprisoned in the county jail for the same cause. 

Where the municipal court, or court of common pleas, renders an erroneous judgment 
against a convict, and he brings a writ of error to reverse it, this court cannot render 
a new judgment, nor remit the case to the court below in order that a new judgment 
may be rendered there, but can only reverse the judgment and discharge the convict. 


Suaw, C. J. Writ of error, to reverse a judgment of the 
municipal court, at April term 1839, when, on a conviction of 
the prisoner of several simple larcenies, he was sentenced to be 
punished, as a common and notorious thief, by solitary imprison- 
ment and hard labor in the house of cerrection, for the term of 
four years. ! 

The error assigned is, that such judgment was not warranted 
by law ; that the prisoner, if sentenced for a longer term than 
three years, could only be sent to the state prison, and not to 
the house of correction. 

By Rev. Sts. c. 126, § 19, it is declared, that a person 
deemed a common and notorious thief, as therein provided, 
*¢ shall be punished by imprisonment in the state prison, not 
more than twenty years, or in the county jail, not more than 
three years.”’ There being a high maximum here, and no 
minimum, it is obvious that the legislature intended to confer on 
courts a large power, in adapting the degree of punishment to a 
class of offences, which might be very various in the degree of 
aggravation. Still, however, there is one limit ; which is, that 
if the punishment is by imprisonment in the common jail, it can- 
not exceed three years. It follows of course, that if in the 
judgment of the court, the term of imprisonment ought to ex- 
ceed three years, it must, by the terms of this statute, be in the 
state prison. 

The only remaining question is, whether this is varied by the 
statute substituting the house of correction, as the place of pun- 
ishment. ‘That substitution is provided for by Rev. Sts. c. 
143, § 17, in these words: ‘* Any person, convicted of an 
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offence punishable whoily or in part by imprisonment in the 
county jail, may be sentenced to suffer such imprisonment in 
the house of correction, instead of the jail,”’ &c. 

The court are of opinion, that this act intended to substitute 
the house of correction instead of the county jail, and not the 
state prison. When the power is conferred on the court to 
sentence either to the state prison or common jail, and they do 
not sentence to the state prison, we are to presume that in their 
judgment the actual offence was such as ought not to be punish- 
ed by imprisonment in the state prison, and that they intend to 
adopt the other alternative. Such being the case, if they think 
fit to substitute the house of correction, instead of the common 
jail, as the place of punishment, the term of time cannot exceed 
what it would be, if the commitment were to the common jail. 
The court are therefore of opinion, that the judgment of four 
years’ imprisonment in the house of correction was not warranted 
by law, and that it was erroneous. 

As there was a judgment rendered in the municipal court, we 
think we cannot send the case back to that court to render a 
new judgment ; nor can we now render a new judgment, but 
can simply annul and reverse the erroneous judgment. The 
King v. Ellis, 5 Barn. & Cres. 395. 400. The King vy. 
Bourne, 7 Adolph. & Ellis, 58. 

Judgment reversed, and the prisoner ordered to be discharged. 

G. Bemis, for the plaintiff in error. 

Austin, (Attorney General,) for the Commonwealth. 


Tuomas Dixon & wife vs. FirzHenry Homer & another. 


No allowance can justly be made to a trustee, by way of commission, on his assuming 
the trust. But he may be allowed, as a compensation for his services, a reasonable 
commission on the net income of the real and personal property which he holds in 
trust, after he has collected such income. 


Apprat from a decree of the judge of probate. 
By the will of Benjamin P. Homer, the appellees, F. Ho- 
mer and N. P. Russell, were appointed trustees of Mary Dixon, 
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one of the appellants. (See ante, p. 196.) Said trustees, in 
May 1839, presented to the judge of probate their first ac- 
count, in which they charged themselves with the personal 
property described in an inventory, and appraised at $ 59,146 ; 
and with money received, to the amount of ¢$ 1486-02; in the 
whole, $74,097:02. ‘They also claimed, ‘‘ for their commis- 
sions, as allowed by said will, on the amount of the personal 
estate committed to their trust—appraised value, $ 59,146, and 
since received by executor, $6000, at 24 per cent.— ¢ 1628°65. 
For their commissions on income collected, $ 8861-02, at 5 
per cent. —$ 443-05.” In September 1839, the judge of pro- 
bate, after notice had been given to all parties interested, passed 
a decree allowing said account. 

The appellants, in their reasons of appeal, objected to the 
first charge of commissions, ‘‘ as not justified or allowed by said 
will, or by any law or usage ;”’ the trustees not having rendered 
any services, for which such commissions could be properly 
charged. 

The clause in the will, on which the appellees relied, was in 
these words: ‘‘I direct that, in lieu of the compensation al- 
lowed by the revised statutes of this commonwealth, the said 
executors shall be entitled to a commission of two and a half 
per centum, (as well for their services in capacity of executors 
as of trustees,) if they will accept the same ; and if not, then to 
such compensation over and above the legal allowance, as the 
judge of probate shall think reasonable.”” F. Homer and P. 
S. Shelton were appointed executors of said will; but Homer 
resigned his trust as executor, after having joined with Shelton 
in rendering a first account of their administration. 

The appellants objected to the commission of five per cent. 
on $ 8861-02, as excessive, and more than a just compensation 
for the service rendered. 

E. Blake, for the appellants. 

Dexter, for the appellees. 

SHaw, C.J. This was an appeal from a decree of the 
judge of probate, allowing the account of the appellees, as trus- 
tees for Mrs. Dixon, under the will of Benjamin P. Homer, 
deceased. ‘I'he trustees were not the executors of the will 
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One of them, Homer, was an executor, who afterwards resigned 
that trust ; but Russell, the other trustee, was not appointed an 
2xecutor. . 

The only question is upon the compensation allowed by the 
probate court to the trustees. ‘The items claimed were a 
commission on the whole amount of the personal estate, em- 
braced in the inventory returned, and since received, at 24 per 
cent. — $ 1628-65; and for their commission on income col- 
lected, at 5 per cent. — $ 443:05. 

This claim for commission was put on two grounds: 1. That 
it was allowed by the will: 2. If not allowed by the will, it 
was a customary allowance. 

In reference to the clause in the will referred to, we are satis- 
fied that it does not apply to the case. It was in terms confined 
to the case of compensation to the executors, and was declared 
to be in lieu of the compensation to executors provided for by 
the revised statutes, which were in force when the will was made. 
Nor is there much analogy between the case of a trustee and 
that of an executor. ‘The great duty of an executor or admin- 
istrator is to collect the assets of the estate, and make distribu- 
tion of the same. In doing this, he receives the money once, 
and disburses it once ; and his compensation is not fixed until 
he settles his account of such receipts and disbursements, as far 
as they have been actually made. It is, then, a compensation 
for services actually done. 

The case of a trustee is more analogous to that of a guardian. 
He takes the property, to preserve, manage, invest, reinvest, and 
take the income of it, perhaps for a short period, perhaps for 
a long course of years, depending on various contingencies. 
It may happen that the trust will terminate in a few days, by the 
death of the trustee, or his resignation or removal, before any 
beneficial service is performed. We think, therefore, that no 
allowance can justly be made, by way of commission, on as- 
suming the trust. An allowance of a reasonable commission 
on net income from real and personal estate — income received 
and accounted for — appears to be a suitable and proper mode 
of compensating trustees for the execution of their trusts. 
Whether any allowance shall be made, in addition to a reasona- 
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ble commission, for extra services, at the determination of the 
trust and settlement of the account, or whenever accounts are 
settled during the continuance of the trust, must depend on the 
circumstances of each case, as they may then exist. 

In applying these rules to the present case, the opinion of the 
court is, that the decree, so far as it allowed $ 1628°65, be re- 
versed, and so far as it allowed the commission of $ 443:05, 
for income collected, that it be affirmed. And the proceedings 
are remitted to the probate court. 


WituiaAM T. ParKeRvs. JAMES BARKER. 
‘ 


Where a debtor, in 1834, conveyed to assignees, in trust for his creditors generally, 
certain real estate specially described, ‘‘ and also all his goods, wares, and merchan- 
dise, moneys, debts, effects, and estate,’? and by a deed, simultaneously made, con- 
veyed to a particular creditor, for the purpose of securing the debts due to him, 
certain real estate specially described, which was not so described in the deed to the 
assignees, it was held, that this last mentioned estate passed to such creditor, and 
not to the assignees. Held also, that although the debts, which were secured by such 
conveyance, were afterwards discharged, yet that a title to the real estate, acquired 
under the grantee, bond fide, was good and effectual ; and especially so, against a 
party claiming the estate under the same source of title. 

A conveyance of land by A. to B. is a sufficient consideration, on the part of B., for a 
mortgage of the land to C.; and the payment by C. of debts due to A., and of other 
sums, at the request of a party who has an interest in the land, isa good considera- 
tion, on the part of C., to support the mortgage to the extent of such payments — 
if there be no fraud in the transaction : And though the amount thus paid be far less 
than the sum mentioned as the consideration in the mortgage deed, yet this fact is 
only presumptive evidence of fraud, and may be rebutted. 

An oral promise, made by a mortgagee to the mortgagor’s creditors, to relinquish his 
claim to the land mortgaged, if they will accept from the mortgagor another mortgage 
thereof, and give him time of payment, is inoperative and void by the statute of 
frauds ; and though such creditors, on the faith of such promise, take a second mort- 
gage, and give time of payment to the mortgagor, they acquire no right thereby, as 
against the first nortgagee. But such promise is presumptive evidence, (which may 
be rebutted,) that the first mortgage was not made bond fide. 

If the doctrine, that a party, who has a title to property, and stands by and encourages 
and promotes a sale thereof to a third person, thereby waives his title, or is estopped 
to maintain it, can be applied at all, by a court of law, to real estate, it can be so ape 
plied only where such party conceals an outstanding title. 


Tuis was a writ of entry to recover two lots of land in 
South Boston, distinguished as lots No. 24 and No. 25, mort 
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gaged to the demandant by Charles Gaylord, January 16, 1857, 
to secure the payment of $10,000. ‘The same premises were 
subsequently mortgaged to the Lafayette Bank by said Gaylord, 
for the sum of $6473; and the tenant, being a creditor of that 
bank, levied an execution upon the right of the bank in the land 
described in the last named mortgage, and became the owner of 
it by a purchase at a sheriff’s sale, for the sum of $25, unde: 
the provisions of the Rev. Sts. c. 36, § 52. The tenant also 
claimed under a quitclaim deed from Gaylord. 

At the trial, before Wilde, J. it was contended by the tenant 
that the mortgage to the demandant was a voluntary convey 
ance, without consideration, and fraudulent and void against the 
creditors of Gaylord; and the case was submitted to the 
jury upon the testimony offered. They returned a verdict for 
the demandant, and the tenant moved for a new trial, upon 
the ground that certain instructions given to the jury were erro- 
neous. 

The testimony, upon which the instructions complained of 
were given, was this: In 1831, Charles Gaylord and John H. 
Belcher occupied the demanded premises as partners in the 
printing business ; lot No. 25 belonging to Gaylord, and lot No. 
24 to Belcher. In 1832, Gaylord conveyed his lot to Belcher, 
who assigned both lots and all his property to trustees, for 
the benefit of his creditors. William Parker was a creditor of 
Belcher for a large amount, and made an agreement with his as- 
signee to become a party to the assignment and indemnify the 
assignee against his liabilities for Belcher, in case the other as- 
signed property should be insufficient, and to make no claim for 
any dividend ; the assignee relinquishing to said Parker all claim 
to the real estate in question and to certain personal property at 
South Boston. 

On the. 31st of July 1832, an indenture was executed by 
Charles Gaylord and William Parker, in which (after reciting 
that Gaylord was indebted to Parker in the sum of $ 12,651-36, 
and that Parker was possessed of the said real and personal es- 
tate, which had been assumed by him under an agreement to 
meet certain enumerated liabilities of Gaylord, and other claims 
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under Belcher’s assignment) it was stipulated that Gaylord 
‘might occupy and use the real and personal property, and that 
when he should pay therefor, he should have the same. Parker, 
at the same time, gave Gaylord a bond, reciting that he had as- 
sumed to pay the amount due from Gaylord to Belcher, and 
stipulating to convey the property to Gaylord, on his paying for 
it. Gaylord went into possession of the premises, and carried 
on his business, until the failure of said Parker, in January 1834. 
Parker made a general assignment of his property for the benefit 
of his creditors, in the terms hereafter mentioned in the opinion 
of the court ; but by a deed, of the same date with said assign- 
‘ment, he conveyed said real estate to John Hews, and also as- 
signed to said Hews the said contract with Gaylord. At that 
time, Hews was under liabilities to a large amount, for said Par- 
ker, on a probate bond, and as his surety on a note for $ 1000, 
and was also the holder of a note against him for $500. Notice 
of this transfer to Hews was given to Gaylord, about the time it 
was made. 

Hews paid nothing on account of the probate bond; but he 
paid the $1000 note, as the surety of Parker, taking a power 
_of attorney from the holder to execute Parker’s assignment, in 
which said note was preferred. He executed the assignment, 
as such attorney, and for his own debt, and subsequently re- 
ceived a dividend on the preferred note. It was provided in the 
assignment to Hews of the aforesaid contract with Gaylord, that 
any surplus, after paying him, should be held subject to the order 
of said William Parker. It was also proved, that the aforesaid 
contract was assigned to Hews with the knowledge and assent 
of one of the assignees of said Parker, to whom he represented 
the claims of Hews against him as very large. 

Gaylord continued his business upon said premises, as before, 
until January 16th, 1837, when Hews, having received from the 
demandant the amount of said two notes of hand against William 
Parker, (the father of the demandant,) made a deed of said real 
estate, at the request of said Parker and the demandant, to 
Charles Gaylord, for the consideration, as expressed in the 
deed, of $600, but without any payment in fact, and deliv- 
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ered the deed to said William Parker and the demandant, 
Gaylord not being present. Gaylord made the mortgage in 
question to the demandant, bearing even date with that of 
Hews’s said deed to him; and both deeds were recorded at the 
same time. 

‘he only consideration, alleged by the demandant, for the 
notes and mortgage of Gaylord to him, was the conveyance of 
said land to Gaylord by Hews, and the liability of Gaylord to 
William Parker, under said contract of July 31st, 1832. And 
the testimony of William Parker tended to show, that after his 
general assignment for the benefit of his creditors, and after the 
demandant became of age, he told him that if he would pay 
certain of his (said William Parker’s) debts, amounting in the 
whole to over $6000, he (the demandant) should have the 
whole control of the said real and personal property ; and that 
the demandant did pay for his father the sum of ¢ 3841-20 to 
different persons, in compromise and discharge of their claims, 
and among them that of said Hews. There was no writing, 
transfer, nor conveyance of any kind, between William Parker 
and the demandant. The contract of July 31st, 1832, re 
mained in Hews’s possession, under the assignment thereof to 
him, and was never given up by him until just before the trial, 
and then not to Gaylord. No receipt or discharge of any kind 
*was given to Gaylord, at the time he executed the notes and 
mortgage to the demandant, nor has been since. 

Gaylord, after this, continued to occupy the premises and 
carry on his business, as before, until June Ist, 1837, when he 
made an assignment of all his property, for the benefit of his 
creditors, to the demandant and others. But he still continued 
in the occupation of the premises, and subsequently arranged a 
settlement with his creditors, and procured them to authorize the 
assignees to give up the assignment and restore the property to 
him. ‘lhe demandant, however, did not execute the deed con- 
veying back the real estate to Gaylord, which was executed by 
the other assignees only ; but the demandant did give back the 
personal property, and made no claim to it. 

It was testified by the former president of the Lafayette 
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Bank, that Gaylord had been a debtor to the bank to the amount 
of more than $6000, since the autumn of 1836; that he had 
frequently been called upon for payment ; and that he had prom- 
ised to give security by a mortgage. ‘The bank agreed, in Oc- 
tober 1837, to take their mortgage (which the tenant now 
holds by-virtue of his levy above mentioned) on Gaylord’s es- 
tate, subject to two prior mortgages for about $4000. One 
Jenkins was surety of Gaylord on the notes which the bank 
held against Gaylord. 

Previous to October 1837, and while the negotiation about 
taking the mortgage was pending, the president, acting for the 
bank and by their appointment, went with Gaylord to the de- 
mandant’s store, and the demandant there assured the presi- 
dent that if the bank would take the mortgage of Gaylord, and 
give him the time of payment, which is provided in the mort- 
gage, and give up the old notes, upon which Jenkins was held, 
the demandant would relinquish his claims on the demanded 
premises. And the bank, upon such assurance of the demand- 
ant, took said mortgage of said Gaylord, and gave the time of 
payment, which had been stipulated, and also gave up the old 
notes of Gaylord, to which Jenkins was a party. The presi- 
_ dent went to the demandant’s store to be satisfied about the se- 
curity which Gaylord offered, and did not know that said 
Jenkins was insolvent. ; 

The judge instructed the jury, as to the mortgage from Gay- 
lord to the demandant, that if they believed the demandant in 
good faith paid William Parker’s debts to the amount of between 
$ 3000 and $4000, on account of the mortgage, it would be a 
good consideration pro tanto, although no security was given, or 
express promise made to pay these debts, at the time the mort- 
gage was given, and although there was no assignment to the 
demandant, in writing, of William Parker’s debts against Gay- 
lord. But that if there was an inadequacy of consideration, 
that circumstance and the other circumstances of the transac- 
tion would be presumptive evidence of fraud, but not conclu- 
sive, and that the presumption might be ‘repelled by other 
evidence. ‘I'he like instruction was given as to all the other 
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evidence of fraud on which the tenant relied. And the case 
was submitted to the jury on the evidence, with the general di- 
rection to find for the demandant, if they, on weighing the whole 
evidence, should be of opinion that the conveyance to the 
demandant was bona fide, and not made to delay, hinder, or de- 
fraud creditors ; otherwise, to find for the tenant. 

As to the demandant’s declaration and promise to the presi- 
dent of the Lafayette Bank, it was contended by the demandant’s 
counsel that the promise related to the personal estate only. ‘The 
jury, however, were instructed that if it related to the real estate, 
it was not a binding promise, but that it was good presumptive 
evidence that the demandant’s mortgage was not made bond 
fide ; but that this presumption was not conclusive, and that, 
like the other evidence of fraud, it might be rebutted by other 
evidence, if satisfactory to the jury. 

The jury were also instructed that the legal estate in the land, 
mortgaged at the time of William Parker’s failure, was in John 
Hews, and did not pass by Parker’s assignment. New trial to 
be granted, if these instructions were wrong ; otherwise, judg- 
ment to be entered on the verdict. | 

Fletcher §& English, for the tenant. 

E. Blake & Sparhawk, for the demandant. 

Dewey, J. The mortgage to the demandant was prior to 
that under which the tenant claims title, and, if valid in law, 
will entitle the demandant to the possession of the demanded 
premises. The question of fraud was submitted to the jury, 
who on this point found in favor of the demandant. The fur- 
ther inquiry is—1st. Whether there was any sufficient legal con- 
sideration to give effect to this mortgage. 2d. Whether the 
demandant has not, by his acts and declarations, discharged his 
lien upon the land, or at least so postponed his mortgage that it 
is to take effect subsequently to the mortgage to the Lafayette 
Bink, the interest in which latter mortgage has become vested 
in the tenant. 

The legal title to the demanded premises was, as it seems to 
us, vested in John‘Hews, by the deed from William Parker to 
him. ‘This conveyance was made upon a sufficient considera- 
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tion; the grantor, Parker, being then indebted to Hews in the 
sum of $ 500, and Hews being also the surety of Parker upon 
a note for the sum of ¢ 1000, and also liable as surety on a bond 
to the judge of probate ; to secure which debt and liabilities, 
this conveyance was made to Hews. It also further appeared 
that Hews, as such surety, paid the note of $ 1000. 

It was objected to the validity of Hews’s deed, that it did 
rt pass the demanded premises to him, inasmuch as, on the day 
of the execution thereof, his grantor, William Parker, made a 
general assignment of his property to assignees, in trust for his 
creditors, and that by this assignment he parted with all his in- 
terest in the premises, and nothing therefore remained to pass to 
Hews. It seems to us, however, that upon the facts disclosed, 
the conveyance to Hews might well pass the demanded premi- 
ses, notwithstanding the deed of the same date to the assignees. 
The conveyance to the assignees does not in terms describe the 
' property now incontroversy. It does convey, by particular re- 
cital, certain other real estate, and then conveys certain personal 
property of the grantor, and concludes with a sweeping clause 
conveying ‘‘all other goods, wares, and merchandise, moneys, 
debts, effects, and estate of him the said William Parker,” &c. 
But from the manner in which the term ‘* estate ”’ 
and its association with personal property, it may be very nat- 
urally inferred, upon the principle of noscitur a sociis, that it 
was not intended to embrace the land conveyed to Hews ; and 
it ought so to be inferred, treating the two conveyances as ex- 
ecuted at the same time, in order that effect may be given to 
both. ; 

It was then further objected, that the debt to Hews, and all 
claims he might have as the surety of Parker, were discharged ; 
Parker having discharged all responsibilities upon the probate 
bond, and Hews himself having released all his other claims, by 


is introduced, 


becoming a party to the assignment made by Parker; and there- 
fore, it is said, no consideration would subsequently exist to 
support the conveyance to Hews, and his interest in the premi+ 
ses must be ineffectual to pass a good title to the demandant. 
There are two answers to this objection: Ist. That the 
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original conveyance to Hews vested the legal title in him, and 
the notes being discharged, a bond fide title acquired under him 
would be good and effectual. 2d. The tenant claims also un- 
der the same source of title. Charles Gaylord, the mortgagor 
to the Lafayette Bank, derives title through the deed of John 
Hews, upon which also the demandant relies ; and it is only by 
virtue of the deed of Hews to Gaylord, that Gaylord has at any 
time heretofore had any pretence of legal title to lot No. 24, one 
of the parcels of land in controversy. Hews, being thus seized 
of the premises, upon receiving from the demandant the balance 
that was unpaid on the two notes above mentioned, by an ar- 
rangement participated in by the demandant and William Par- 
ker conveyed the same to Gaylord, and Gaylord at the same 
time gave the mortgage to the demandant, under which he now 
claims title. By this arrangement, Gaylord became the owner 
(subject to his mortgage to the demandant) of lots No. 24, and 
No. 25, to the former of which he had at no former period any 
title ; and to the extent of the value of this lot, there was a con- 
sideration received by Gaylord for the mortgage he gave to the 
demandant. On the part of the demandant there was a consid- 
eration for the mortgage to him, by reason of the present pay- 
ment to Hews of the sums unpaid on the notes he held, and the 
subsequent payment by. him of debts due from William Parker, 
all of which (the debt paid to Hews inclusive) amounted to 
$ 3481-20, as appears by the testimony of William Parker. 
The jury having by their verdict negatived the alleged fraud, 
the inquiry is reduced to this point; whether, supposing this 
conveyance to the demandant to have been untainted with fraud, 
the consideration shown would not be sufficient in law to sup- 
port the mortgage to some extent, and to authorize a conditional 
judgment for such sum, if any may be really due thereon. And 
the court are of opinion that the great discrepancy between the 
consideration actually paid, or amount to be,secured by the 
mortgage, and that which was in form set forth in the mortgage 
as the debt of the mortgagor, though presumptive evidence of 
fraud, was not conclusive, but might be rebutted by the demand- 
ant, and if so rebutted, the mortgage might be good for the 


MARCH TERM 1841. 431 


Parker v. Barker. 


consideration actually paid ; and therefore, if such payment was 
actually made by the demandant to Hews and the other cred- 
itors of William Parker, as is alleged by the demandant, this 
might furnish a good consideration, to the amount then paid, and 
to that extent the mortgage might be valid in law. 

The further inquiry is, whether the demandant has, by any 
acts or declarations of his, waived his priority as mortgagee, and 
postponed his mortgage to take effect subsequent to that to the 
Lafayette Bank. The only question here presented is con- 
cerning the effect to be given to the evidence as to what passed 
at the interview between the demandant and the president of the 
Lafayette Bank, before the acceptance of the mortgage from 
Gaylord to that bank, on which occasion the demandant said to 
the president of the bank, who was acting as its agent in the 
matter, that if the bank would take the mortgage of Gaylord as 
proposed, ‘*he would relinquish his claims on the demanded 
premises.”” ‘This declaration of the demandant, it is said, must 
operate to estop him from setting up his mortgage against the 
tenant, either, first, as an admission acted upon by the Lafay- 
ette Bank, and therefore conclusive against the demandant ; or 
- secondly, upon the doctrine that if a party, having title, stands 
by encouraging and promoting a sale to a third person, he waives 
his prior title ; or thirdly, that it was a parol discharge of the 
debt secured by the mortgage. 

The cases bearing upon the first two of these positions were 
very fully presented in the argument of the counsel ; but in the 
view we have taken of the evidence, it is unnecessary particularly 
to consider the effect of those decisions, or to settle the ques- 
tion whether the principles stated in those cases can be applied 
by a court of law to a title to real estate. The case before us 
has not the material element necessary to give effect and appli- 
cation to the principle contended for ; there being no evidence 
of any concealment of an outstanding title. The party here was 
not misled by any such concealment, but has been damnified 
solely by the breach of the promise of the demandant that he 
would relinquish his title. But it was a parol promise to relin- 
quish title to real estate, and was therefore inoperative and void 
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by the statute of frauds. Rev. Sts. c. 74, § 1. As tending to 
prove that there was no existing debt, and that the demandant 
would claim no such debt, it was allowed by the presiding judge 
to have its full effect as presumptive evidence that the demand 
ant’s mortgage was not made bond fide ; and beyond this it 
could have no proper effect. ‘The great question in this case 
was the question of fraud, which was for the jury. ‘Treating 
this mortgage as made bond fide, as found by the jury, we think 
that it may be sustained as made upon a sufficient consideration. 
Judgment on the verdict. 


BensAMIN F. Coprentanp & others vs. Toe New EnNe- 
LAND Marine INsuRANCE COMPANY. 


A vessel which is insured on a voyage out and home, and which departs with officers 
and a crew competent for the voyage, does not become unseaworthy by reason of the 
master’s becoming incompetent, at the foreign port, to command the vessel ; and if 
the vessel sails from such port under his command, and is lost on the homeward pas- 
sage, the underwriters are not discharged, alihough the loss may have been caused 
by the master’s incapacity. Wu£LDE, J. dissenting. 

And although, in such case of the master’s incompetency, it is the duty of the mate to 
take command of the vessel, and although he has a right to resort to all lawful means 
to establish himself in the command ; yet if, from want of judgment, or even from 
culpable negligence, he omits so to do, and the vessel sails under the master’s com- 
mand, and is stranded, the underwriters are not discharged. WiuLDE, J. dissenting. 


AssuMPSIT on a policy of insurance dated August 8th, 1836, 
upon the brig Adams, Joseph Gillespie, master, for a voyage 
from Wilmington, in North Carolina, to Jamaica, in the West 
Indies, and back to a port of discharge in the United States. 
The brig was wrecked at Point Este, on her passage from Ja- 
maica to the United States, and wholly lost. 

The case was tried before Wilde, J. at the March term 
1839, and the defence was put on the several grounds of barra- 
try in the master, deviation, and unseaworthiness of the brig, as 
hereinafter mentioned in the opinion given by the chief justice. 

After a verdict was returned for the defendants, and before 
judgment, the plaintiffs moved that the verdict might be set 
aside, and a new trial granted: ‘‘ Because the Judge, who 


: 
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presided at the trial, directed and charged the jury that if from 
sudden sickness, insanity or intoxication, they should believe 
that the master, at the time said brig left Jamaica, was unfit or 
incompetent to have command of said brig, then they should find 
for the defendants, notwithstanding it was fully proved that the 
master, at the commencement of the voyage, and always before, 
had been skilful, sane, and temperate ; and notwithstanding there 
were on board all the other officers and crew, suitable for such 
a vessel and such a voyage, and of competent skill and ability. 
To which charge and direction the plaintiffs excepted. 

‘The jury returned a verdict for the defendants, on the 
ground that the master had suddenly become incompetent to 
command said brig, at the time she sailed from Jamaica, from 
one or all of the causes above named; and on no other ground.” 

To this motion the judge appended the following state- 
ment: ‘‘ Ihe case, as stated in the motion for a new trial, is 
substantially correct. ‘There was evidence tending to prove 
that at the time the vessel sailed from Jamaica, and for some 
time previous, the master, by reason of severe sickness, or con- 
tinued intoxication, or some other cause, had become insane and 
_wholly unfit to have the command of the vessel ; and that he 
continued in this state until the time of the loss of the vessel. 

‘¢On this evidence, the jury were instructed, that if these facts 
had been proved to their satisfaction, the underwriters were dis- 
charged: ‘That it was the duty of the assured to keep their 
ship in a competent state of repair and equipment during the 
voyage, if they were able so to do; and that, consequently, 
when the master became incompetent, it was the duty of the 
first mate to take the ,command of the vessel, and if resisted by 
the master, application should have been made to some compe- 
tent authority to restrain the master, and to prevent the vessel 
from going to sea under his command: That as this was not 
done, and as the master’s incompetency continued until the time 
of the loss, it might be reasonably inferred that the loss was the 
consequence of the master’s mismanagement, for which the de- 
fendants were not responsible. I referred the jury to the case 
of Paddock v. Franklin Ins. Co. 11 Pick. 234, and laid down 
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the law as it is there laid down, in relation to the point in 
dispute. | 

‘Tf this instruction was wrong, a new trial is to be granted ; 
otherwise judgment is to be entered on the verdict.” 

This case was argued at March term, 1840, by D. 4. Sim- 
mons, for the plaintiffs, and by W. D. Sohier, for the defend- 
ants. The opinion of the majority of the court was given on 
the 7th of March, 1842, by 

Suaw, C. J. The court have heretofore had occasion to 
consider this cause, 22 Pick. 135, but under a very different as- 
pect from that in which it is now presented ; and the principles 
then decided have little tendency to aid us in considering the 
questions arising on this report. And it is now a subject of un- 
feigned regret, that the court have not been able to come to a 
unanimous result. The case has been frequently discussed, and 
postponed from time to time, for further consideration ; but as 
the judges have ultimately arrived at different conclusions, noth- 
ing remains but to declare the judgment of a majority of the 
court, with a statement of the reasons upon which it has been 
formed. 

The action is upon a policy of insurance, dated August 8th, 
1836, upon the brig Adams, Joseph Gillespie, master, for a 
voyage from Wilmington, N. C. to Jamaica, and back to a port 
of discharge in the United States. The brig, on her return 
passage from Jamaica to the United States, was wrecked at 
Point Este, on the Isle of Pines, coast of Cuba, on the night 
of September 21st, 1836, and wholly lost. : 

Several grounds were taken in defence; viz. 1. Barratry of 
the master, and that the vessel was run ‘on shore intentionally. 
2. Deviation. 3. That the brig was unseaworthy when she 
Jeft Jamaica, by reason that the master, from sickness, insanity 
or intoxication, had suddenly become incompetent to have com- 
mand of said brig. 

It is in regard to this last point, and the instruction given by 
the court in reference to it, that the principal question has 
arisen. 

The motion for a new trial states, as one of the reasons on 
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which it is claimed, this: Because the judge, who presided at 
the trial, directed and charged the jury that if, from sudden 
sickness, insanity or intoxication, they should believe that the 
master, at the time said brig left Jamaica, was unfit or incompe- 
tent to have command of said brig, then they should find for the 
defendants, notwithstanding it was fully proved that the master, 
at the commencement of the voyage, and always before, had 
been skilful, sane, and temperate ; and notwithstanding there 
were on board all the other officers and crew suitable for such a 
vessel and such a voyage, and of competent skill and ability. 

The judge who tried the cause reports, that the case thus stated 
in the motion was substantially correct ; that there was evidence 
tending to prove, that at the time the vessel sailed from Jamaica, 
and for some time previous, the master, by reason of severe 
sickness, continued intoxication, or of some other cause, had 
become insane and wholly unfit to have the command of the 
vessel ; and that he continued in that state to the time of the 
loss. He then recapitulates the instruction given to the jury on 
this evidence, to this effect— that if these facts had been 
proved to their satisfaction, the underwriters were discharged ; 
_that it was the duty of the assured to keep their ship in a com- 
petent state of repair and equipment during the voyage, if they 
were able so to do. A further instruction was given in regard 
to the duty of the mate, in case the master becomes incompe- 
tent, which appears to us to present a separate and distinct ques- 
tion, which we shall recur to hereafter, and which may be better 
understood by a separate consideration. 

The judge also reports, that he referred the jury to the case 
of Paddock vy. Franklin Ins. Co. 11 Pick. 234, and laid down 
the law as it is there laid down, in relation to the point in dis- 
pute. 

It is stated in the motion, which is sanctioned by the judge 
as a substantially correct statement of the case, that the jury 
found their verdict for the defendants, on the ground that the 
master had become suddenly incompetent to command said brig, 
at the time she sailed from Jamaica, from one or all the causes 
mentioned ; and on no other ground. 
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The question, presented by the case thus stated, appears to us 
to be this: A vessel insured, at the commencement of a voyage 
and at the inception of the risk, has on hoard a master, officers, 
and crew engaged for the voyage, competent in point of capacity, 
and sufficient in number, to navigate such a vessel upon the voy- 
age on which she is destined, taking into consideration the length 
of the voyage, the climates in which she is to navigate, the sea- 
son of the year, the condition of the world, and especially of the 
nation to which she belongs, as to war or peace, and all other 
contingencies. In the progress of the voyage, the master be- 
comes incapacitated by sickness, or otherwise, to manage and 
navigate the vessel, she being then at a port where a suitable per 
son to be master might be obtained, or afterwards arriving at 
such a port, but no new master being employed, the vessel sails 
on her homeward passage, in the course of which she is lost by 
one of the perils insured against ; but that loss was occasioned 
by, or might be reasonably ascribed to, the incapacity of the mas- 


ter, arising from such continued sickness up to the time of the - 


loss. Is this a loss for which the underwriters are responsible ? 
At the trial, it was stated to the jury that a vessel, so leaving 
an intermediate port, is not seaworthy ; that if a vessel becomes 
unseaworthy after the commencement of the voyage, it is the 
duty of the owner to put her in a seaworthy condition at the first 
port, or as soon as it can be reasonably done ; that if he does 
not, and in consequence of the want of such equipment, the 
vessel was or may have been lost, it is the loss of the owners 
and not of the underwriters ; and that inasmuch as it is neces- 
sary in the outset of the voyage to have a competent master, in 
order to render the vessel seaworthy, the principle stated imposes 
on the assured the duty of obtaining a new master, in case the 
original master dies, or becomes incompetent to command. — 
In the case of Paddock v. Franklin Ins. Co. 11 Pick. 234, 
an attempt was made to distinguish between that seaworthiness 
which must exist at the commencement of the voyage, and that 
seaworthiness or state of fitness and equipment, in which the 
vessel must be kept in the whole course of the voyage, and the 
consequences imputable to unseaworthiness, in the two cases. 
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It was considered as the well settled rule of law, that if the 
vessel is not seaworthy at the commencement of the voyage, 
the policy never attaches ; there is no insurable subject on 
which it can act ; the parties stand towards each other as if no 
such contract had been made ; and all the consequences follow, 
which must follow from treating such contract as a nullity. The 
insurer can claim no premium. ‘The assured can claim no loss. 
Of course it is entirely immaterial whether the peril, by means 
of which the vessel was lost, was caused or increased by the 
defect in which the imputed unseaworthiness consists, or whether 
it proceeded from a cause wholly distinct. 

But it was considered, that if the vessel was seaworthy at 
the commencement of the voyage, the policy attached ; and if 
the vessel should afterwards, in the course of the voyage, be- 
come unseaworthy, and the owners should neglect to put her in 
a seaworthy condition, after it was in their power to do so, and 
the vessel should be lost by any cause which could be reasona- 
bly attributed, in whole or in part, to her unseaworthiness, the 
underwriters might be exonerated; but upon a very different 
principle from that on which they were exempted in the other 
case. It being settled to be the duty of the owners, even after 
a damage done to their vessel by one of the perils insured against, 
to put their vessel in a seaworthy condition — that is, in a con- 
dition fit to encounter the still future perils of the voyage —as 
soon and as fully as it is in their power to do so ; if they fail to 
do so, and if the vessel is afterwards lost under such circum- 
stances, that the loss might be reasonably attributed, in whole or 
in part, to such want of repair, then the actual cause of loss is 
the want of repair, for which the assured are responsible, and 
not the sea-damage, which caused the want of repair, for which 
it is admitted that the underwriters are responsible. For, in de- 
termining what losses are within the perils insured against, causa 
proxima, non remota, spectatur. 

In saying that the underwriters are not responsible, if the loss 
may be reasonably ascribed to the want of repair, it may be 
proper to add a word by way of explanation. Under a con- 
tract of insurance, to enable the assured to recover, the burden 
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of proof is upon them to show a loss by some one of the perils 
insured against. Amongst these perils are those arising from 
the extraordinary violence of the winds or seas. A vessel hav- 
ing sustained sea-damage, and not being repaired when practi- 
cable to do it, or imperfectly repaired, so that she is unseawor- 
thy, sails and founders in a gale of wind. Had she been well 
repaired, staunch, and seaworthy, she might have weathered that 
storm, or even a seaworthy vessel might have sunk under it. 
This question may be left doubtful, as it often must be. Now 
inasmuch as she might have escaped, had she been seaworthy, 
and at all events would have stood a better chance of doing so, 
a chance to the benefit of which the insurers were entitled, the 
assured fail to establish, by proof, a loss attributable wholly to a 
peril for which the underwriters are responsible. But if, in the 
same case, the loss was caused by a peril not attributable in any 
degree to the want of repair and consequent unseaworthiness — 
as if the vessel were struck with lightning and burnt, or taken by 
an enemy — then, notwithstanding the unseaworthiness, the un- 
derwriters would be responsible. 

This doctrine, as to the duty of the owners to keep their 
vessel in a seaworthy condition during the voyage, and of the 
consequences of failing so to do, was much considered, and the 
principle sustained, in the circuit court of the United States, in 
the case of Hazard v. New England Marine Ins. Co. 1 Sum- 
ner, 218. A whaling vessel, bound on a long voyage into the 
Pacific Ocean, where it is known that a vessel is not safe from 
the attacks of worms, unless every part of her bottom is cov- 
ered with copper, met with an injury at the Cape de Verd 
Islands, by which part of her false keel was knocked off. ‘This 
damage was not repaired, but the vessel proceeded on her voy- 
age into the Pacific Ocean, and was there destroyed by worms. 
The court decided, among other things, that if the damage thus 
done might have been repaired at Cape de Verd, or in Brazil, 
where the vessel stopped, and in consequence of such want of 
repair the worms obtained access to the keel and bottom of the 
vessel, the underwriters would not be liable ; because the loss 
would be attributable to the want of repair, which it was the 
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duty of the owners to have made. ‘The cause afterwards came 
before the supreme court of the United States, 8 Pet. 557, and 
the point in question was fully argued. The court ordered a 
venire facias de novo, on another and distinct ground. ‘They did 
not find it necessary to express any direct opinion upon the 
point in question, but ordered the case to a new trial, without 
expressing any disapprobation of the opinion of the circuit court 
on this point ; which may be considered as an affirmance of the 
doctrine of that court. 

Upon these principles and authorities, we consider it a rule 
of the law of insurance, as settled here, that in addition to the 
implied warranty which applies to the state of the vessel at the 
commencement of the voyage, and must be strictly complied 
with as a condition precedent, it is the duty of the assured, from 
time to time during the voyage, to repair her and keep her in a 
suitable condition for the service in which she is engaged, and if 
they fail to do so, and a loss happens which is attributable to 
that cause, the assured, and not the underwriters, must sustain it. 
And although there are some recent English cases which seem 
to wear a different aspect, or leave the point in doubt, yet, upon 
- a full consideration and comparison, we are inclined to think they 
are not opposed to this doctrine. 

Some confusion, perhaps, may have arisen from a slight am- 
higuity in the use of the word ‘‘ seaworthiness.’’? It might have 
contributed to greater clearness and certainty in the rules of law 
on this subject, if the word ‘‘ seaworthiness,’’ had been con- 
fined to the sense in which it is most commonly used ; that is, to 
designate the condition in which, by the well known implied 
warranty, every vessel must be at the commencement of the 
voyage, in order to be the subject of a contract of insurance, 
and if some other word or form of words had been used to de- 
scribe that state of equipment, preparation, and fitness for the 
exigencies of the voyage, in which it is the duty of the owners 
to keep and maintain their vessel, as far as it is in their power to do 
so, from time to time, during the whole progress of the voyage. 
But as the word is used in this double aspect, it is our duty to 
discriminate cautiously, and not apply the rules, affecting the 
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rights of parties, drawn from one species of unseaworthiness, to 
cases arising under the other. 

But the general principle, as stated, seems to be consonant to 
the established principles of the law of insurance. The whole 
voyage is be conducted under the management of the owners, 
and they have many duties to perform, as well’ at the outset, as 
in the progress of the voyage. ‘lhe master, consignees, and 
other persons employed are, to many purposes, their agents. 
Deviation, unjustifiable delay, and change of risk, are well 
known instances of cases where the underwriters are discharged 
and exempted from all succeeding perils, although the implied 
warranty has been complied with, and the policy has attached, 
and the insurers become bound. As where a vessel sails with 
an intention to deviate at a future stage of the voyage ; ‘the un- 
derwriters are responsible for losses occurring before the vessel 
reaches the dividing point, and not for those which occur 
after. The doctrine of implied warranty of seaworthiness would 
go but a little way in securing the performance of the duties of 
the assured, because, as it has often been said, that warranty is 
‘complied with, if the vessel is seaworthy when she sails, al- 
though she becomes unseaworthy in twenty four hours after. 
But if it can be definitely settled what are the duties of the as- 


sured, in regard to the conduct of the voyage, after its inception, 


and to what extent they are responsible for the acts and the neg- 
ligence of the master, officers and crew, and of all other per- 
sons who may have an agency in the navigation of the vessel and 
conduct of the voyage, it will be a question, in each particular 
case, whether the loss is one for the insurers or owners to bear. 
The modern cases go far to establish the rule, that for the con- 
duct of the master or mariners, in the practical navigation, care 
and management of the vessel, after the commencement of the 
voyage, the imsurers are responsible, provided the actual loss 
arise from one of the perils insured against, although such peril 
was occasioned or increased by the negligence, carelessness, bad 
seamanship, or other misconduct of the master and mariners, not 
amounting to barratry. As this question respecting liability for 
the mere negligence and carelessness of the master and mariners, 
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it will hereafter be perceived, arises in this case, and, as several 
of tlie cases to which I propose to refer bear upon both points, 
I will consider them together. 

Law y. Hollingsworth, 7 'T. R. 160, is often referred to, in 
the recent cases on both sides. ‘The underwriters in that case 
were held not liable for a loss in the river Thames, because the 
pilot had been discharged before the ship came to anchor, and 
before the accident. ‘The principle on which the cause was de- 
cided is not very distinctly stated. Lord Kenyon seems to 
place it on the ground of non-compliance with the implied war- 
ranty of seaworthiness. Mr. Justice Lawrence places it on that 
of gross negligence of the master. Park on Ins. (7th ed.) 347, 
puts it on the ground of implied condition. In some of the 
more recent cases; its authority is questioned, so far as it pro- 
ceeds on the ground that the underwriters were discharged by 
the negligence of the master. Dizon v. Sadler, 5 Mees. & 
Welsb. 415. ‘Treating it as a condition precedent, it would 
not cause the vessel to be unseaworthy in the usual sense, so as 
to prevent the policy from attaching, because it could not occur 
till long after the commencement of the voyage, and did in fact 
_occur quite at the end of it. 

In Busk v. Royal Exchange Assurance Co. 2 Barn. & Ald. 
73, the loss was by fire, occasioned by the negligence of the mate 
in leaving the vessel with a fire in the cabin, the vessel lying 
frozen up in the ice in the gulf of Finland, and no person having 
been left on board. ‘The defence was put on the ground, that 
there was a breach of an implied warranty, because the vessel was 
not properly manned, and because the loss was caused by the 
negligence of the mate, who was the agent of the assured. It 
was decided in favor of the assured on both points. In answer 
to the argument of breach of implied warranty, the court say, 
‘the owner certamly is bound, in the first instance, to provide 
the ship with a competent crew ; but he does not undertake for 
the conduct of that crew in the subsequent part of the voyage.” 
They reconcile it with Law v. Hollingsworth, by saying, that 
that case was decided on the ground that the ship had not on 
board a pilot, required by act of parliament. 
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In Walker v. Maitland, 5 Barn. & Ald. 171, it was held 
that a loss arising immediately from the perils of the sea, but re- 
motely from the negligence of the master and mariners, is a loss 
within the policy. Abbott, C. J. says, there is no decided case 
in which the underwriters have been held to be excused in 
consequence of the loss having been remotely occasioned by 
the negligence of the crew. He says, ‘‘ I am afraid of lay- 
ing down any such rule ; it will introduce an infinite number of 
questions as to the quantum of care which, if used, might have 
prevented the loss. Suppose, for instance, the master were to 
send a man to the mast-head to look out, and he falls asleep, 
in consequence of which the vessel runs upon a rock, or is taken 
by the enemy ; in that case, it might be argued that the loss was 
imputable to the negligence of one of the crew, and that the un- 
derwriters were not liable.” See Bishop v. Pentland, 7 Barn. 
& Cres. 219. | 

Shore v. Bentall, although it seems to have been a case of 
considerable interest and expectation, is found reported only ina 
note in 7 Barn. & Cres. '798. Lord Tenterden stated the opin- 
ion of the court to be, that the underwriters are responsible for 
the misconduct or negligence of the captain and crew ; but that 
the owner, as a condition precedent, is bound to provide a crew 
of competent skill. ‘The facts on which this opinion was 
founded are not stated. Phillips v. Headlam, 2 Barn. & 
Adolph. 380, throws much light on the subject, as to the general 
question. 

The case of Hollingworth v. Brodrick, 7 Adolph. & Ellis, 
40, is very important to the present question. ‘The decision 
turned upon the deficiency of the special plea. The defendant 
pleaded, that during the voyage the vessel became damaged and 
unseaworthy, and that the owner might and ought to have re- 
paired her, &c. On demurrer, it was held that the plea was bad 
and insufficient, because it did not state that the non-repair 
caused the loss, or that the loss was occasioned by the alleged 
default. ‘The case is too long to be stated here ; but taken to- 
gether, I think it recognizes the doctrine, that if the vessel be- 
comes unseaworthy during the voyage, and this is known to the 
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owner or captain, and he has it in his power to repair the dam- 
age, and fails to do so, and the loss arises from that cause, the 
underwriters would not be responsible for such loss. 

The last case I propose to cite on this subject is Dixon v. 
Sadler, 5 Mees. & Welsb. 405. This also came before the 
court upon a plea, in which it was stated, that though the vessel 
was lost by perils of the sea, yet it was occasioned by the wilful, 
wrongful, negligent, and improper conduct of the master and 
mariners, not amounting to barratry, in throwing over so much 
of the ballast, that the vessel became unseaworthy, &c. The 
court held this a bad plea, and rendered judgment. for the 
plaintiff, non obstante veredicto. Inasmuch as the vessel was 
seaworthy when the voyage commenced, and as the loss was im- 
mediately occasioned by the perils insured against, and as the 
state of unseaworthiness was occasioned by the subsequent neg- 
ligence and misconduct of the master and mariners, for which 
the underwriters were responsible, the facts pleaded were held 
to be no defence. Mr. Baron Parke states it as the result of 
the modern cases, and as the opinion of the court, ‘‘ that the 
absence, from any cause to which the owner was not privy, of 
the master or any part of the crew, or of the pilot, who may be 
considered as a temporary master, after they had been on board, 
must be on the same footing as the absence, from a similar 
cause, of any part of the necessary stores or equipments origi- 
nally puton board. ‘The great principle established by the more 
recent decisions is, that if the vessel, crew and equipments be 
originally sufficient, the assured has done all that he contracted 
to do, and is not responsible for the subsequent deficiency occa-_ 
sioned by any neglect or misconduct of the master or crew.” 
If this is to be taken as limited to the cases where the master, 
officers and crew act in their own proper sphere, as practically 
managing and conducting the: navigation, and where the master 
does not stand in the relation of representative and agent of the 
owners, we think it not inconsistent with the general principle, 
leaving the owner still bound by the acts of the master, so far 
as by law and the usage of navigation he is the representative of 
the owners, executing their express or implied orders, and doing 
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all such acts as an owner himself might and would do, if pres- 
ent. Unless taken with this implied limitation, the principle 
would seem to be laid down too broadly, and come in conflict 
with some of the established rules of insurance law. 

It may be remarked, upon this review of the English authori- 
ties, that they mostly turn upon the question, whether there has 
been a breach of the implied warranty of seaworthiness, wholly 
exonerating the underwriters ; or, whether there has been negli- 
gence or mismanagement of the officers, pilots and mariners, 
originally competent in point of number, skill and capacity, in 
the performance of what may be considered their respective and 
appropriate professional duties. No case has gone the length of 
deciding, that where there is a long voyage consisting of several 
stages, or where there is a policy on time, which may last sev- 
eral years, if the vessel becomes damaged and unfit*for naviga- 
tion, it is not the duty of the owner to make the necessary 
repairs to fit her for the service on which she ts destined, and in 
case of failure to do so, and a loss happens from that cause, that 
the insurers are liable, as for a loss by one of the perils insured 
against. Nor, we think, has ‘any case decided, that in the ab- 
sence of proof of any other provision for the performance of this 
duty, the captain shall not be presumed to be the agent of the 
owner for that purpose. If so, we think the English and Amer- 
ican cases may be reconciled. 

We will now proceed to a more particular consideration of 
the present case. It is agreed on all hands that a vessel must 
have a competent master and crew at the commencement of a 
voyage, to make her seaworthy, and render her a proper subject 
of insurance. ‘This is an implied warranty, a condition prece- 
dent, without compliance with which, the policy does not attach 
and the contemplated contract does not take effect. And in one 
case, it was held that the crew must be shipped for the voyage, 
and that a vessel was not seaworthy which had a crew shipped 
for a part of the voyage only, in consequence of which, she was 
compelled to stop on the way, to land some of the seamen, and 
obtain others in their stead. Forshaw v. Chabert, 3 Brod. & 
Bing. 158. S. C.6 Moore, 369. But the court, in their opin- 
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ion, rely on the consideration that this defect, constituting un- 
seaworthiness, existed at the commencement of the voyage 
insured, and therefore the implied warranty was not complied 
with. It was therefore a case in which the policy did not. 
attach. 

In the present case, it is conceded, and the charge to the 
jury went on the assumption, that at the commencement of the 
voyage the vessel had a competent master, officers and crew ; 
that the policy attached and covered the risk, in the early part 
of the voyage to Jamaica. ‘The voyage insured was one en- 
tire voyage from the United States to Jamaica, and back to 
the United States ; and therefore the policy, having once at- 
tached, covered the whole voyage insured. So it was con- 
sidered by the judge, and his direction went on the other 
ground, tha¢ although the vessel had a sufficient master, officers 
and. crew, yet if the master became incapacitated to command 
the vessel, either by his own misconduct, as intemperance, or 
by the visitation of Providence, as sickness or insanity, the 
vessel thereby became unseaworthy. ‘This direction, in the 
opinion of a majority of the court, was incorrect. 

By the established rules of the maritime law, as adopted by 
all commercial nations, certainly by England and the United 
States, a vesse] sent on a voyage to sea is not only to have a 
competent master, but a competent mate, whose duties and pow- 
ers are as distinctly defined and well established as those of the 
master. He is appointed hy the owners, or by their authority ; 
he is the regular successor to the master, by the appointment of 
those who have the power of appointment, and by their substitu- 
tion becomes de facto master, in case of the death of the master 
first appointed, or of his sickness, or such other cause as shall 
render him incapable of having the command. It is, in effect, 
the prospective appointment of a master, to take effect in any 
of the exigencies which may require such appointment. In the 
ease of The Favourite, 2 Rob. 237, that great judge of maritime 
law, Sir William Scott, says, the contract of the mate is, ‘‘ not 
only that he shall perform the duties of mate, but also, by 
Necessary implication of law, that he shall, in case of necessity, 
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take upon himself also the duties of master ; for, by the mari- 
time law, the mate is hares necessarius to the employment of 
master, in case of necessity.” §. P. 1 Sumner, 156, 157. 
Such being the nature of the contract and employment of a mate, © 
it is to be presumed, that he is appointed with reference to his - 
qualifications for this part of his duty. He must be qualified, in 
point of general capacity, for the office of master. Robinett v. 
Ship Exeter, 2 Rob. 261. He must be competently skilled in 
theoretic and practical navigation and general seamanship, for 
the duty of taking command in case of exigency. 

And a vessel cannot be deenied seaworthy, which has not on 
board some person capable of navigating her, besides the 
master. In Clifford v. Hunter, 3 Car. & P. 16, and Mood. 
& Malk. 103, a vessel sailed from Madras with a captain, two 
mates, and a full crew of seamen. On the arrivaleof the ship 
at the Mauritius, the captain was very ill, and continued so ; not- 
withstanding which he set sail for England. On the next day his 
illness increased, and feeling incompetent to command the ship, 
he inquired if either of the other officers could navigate the ves- 
sel to England, found no one able, and put back towards the 
Mauritius to obtain one, and the vessel was lost. Lord ‘Tenter- 
den left it to the jury with a strong intimation of his opinion, 
that a vessel on so long a voyage could not be deemed seawor- 
thy with no other person on board capable of navigating her 
except the master ; that therefore the return of the vessel to the 
Mauritius was an inexcusable deviation, which discharged the 
underwriters. 

Upon this view of the duties of a mate, it appears that in the 
event supposed in the case at bar, there was a master competent 
to take the command, and therefore that in this respect the 
vessel was not unseaworthy when she left Jamaica. And we 
are of opinion, that this case is entirely distinguishable from that 
of Paddock v. Franklin Ins. Co. 11 Pick. 227. In that case, 
there was no substitute for the repairs, which might and ought 
to have been made at Pernambuco ; and in that case, and for 
the purpose of making those repairs, the captain of the vessel 
must be deemed to stand in the place of the owners, acting 
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under their orders, carrying with him their funds and their credit. 
But in the case supposed, on the death or incapacity of the 
captain, there is a substitute in the mate, who is master de facto, 
under the appointment of the owners. It is said that in the case 
of Bryant v. Commonwealth Ins. Co. 6 Pick. 131, it appeared 
that a new master had been appointed at Havana, by the cor- 
respondent of the owner. But it appears in that case, that the 
captain and mate had both died before such an appointment. 
Besides, it does not appear that the appointment had not been 
previously authorized or subsequently ratified by the owner ; and 
further, no question was ever made or decided as to the validity 
of the appointment. We think, therefore, that without impugn- 
ing the authority of Paddock v. Franklin Ins. Co., we may 
safely decide, that the vessel did not become unseaworthy by 
the utter incapacity of the master at Jamaica, and did not sai) 
from that port in an unseaworthy condition. 

It was mentioned in the early part of this opinion, that an- 
other question might be considered as raised on this report, 
though it is stated that the jury found their verdict for the de- 
fendants solely on the ground that the master became suddenly 
‘Incompetent to command. ‘The question alluded to is this ; 
whether, on the happening of the incompetency of the master, 
the mate was chargeable with misconduct and neglect of duty, 
in not taking the command ; and if so, whether on that ground 
the underwriters were discharged. It is stated in the report, 
that the judge, after having charged the jury that it was the duty 
of the assured to keep the vessel in a suitable state of equip- 
ment, added, ‘‘ and consequently when the master became in- 
competent, it was the duty ofthe first mate to take the com- 
mand of the vessel, and if resisted by the master, application 
should have been made to some competent authority to restrain 
the master, and to prevent the vessel from going to sea under 
his command ; that as this was not done, and as the master’s 
incompetency continued until the time of the loss, it might be 
reasonably inferred, that the loss was the consequence of the 
master’s mismanagement, for which the defendants were not re- 
sponsible.” | 
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We perfectly agree with the learned judge, that it was the 
duty of the first mate, on the happening of the incompetency of 
the master, to take command of the vessel, and that he had a right 
to resort to all lawful means to aid him in the effectual establish- 
ment of his command. But the question relates to the conse- 
quences of his not doing so upon the respective rights of the 
owners and underwriters. We consider the effect of the in- 
struction to the jury to be this ; that if the master became insane 
and wholly incapable of commanding the vessel, it was the duty 
of the mate to take the command, and that if this was not done, 
and the vessel was under the actual direction of the master, and 
was lost by means of his incapacity to command, the under- 
writers were not liable. By insanity, the master ceased to be 
a voluntary or responsible agent ; and any loss, caused by him 
in that state, must be deemed purely accidental, or providential. 
The true and real cause of such loss must be deemed to be the 
mistake, neglect, or other default of the mate, the rightful and 
legitimate commander in the case supposed, in not doing his 
duty. The efficient cause of the loss would be the want of 
skill, judgment and capacity, in the actual navigation of the 
vessel, in consequence of which she was stranded and lost by 
one of the perils insured against. If the underwriters are ex- 
onerated, then it must be on one of two grounds ; either that the 
vessel was not seaworthy, or that the loss was attributable to the 
mistake, neglect, or default of the mate. ‘The first, we think, 
has been sufficiently considered ; and the question recurs, wheth- 
er, if the loss be attributable to the latter cause, the underwriters 
would be discharged. 

The mate, it is assumed and conceded, was competent to the 
performance of his duties at the commencement of the voyage, 
and continued so to the time of the loss. If the vessel had an 
officer on board competent to command, and whose duty it was to 
command, the vessel could not be deemed unseaworthy. Then 
the question is, was the mate guilty of culpable negligence or 
want of judgment, and if so, were the owners responsible for 
such negligence and want of judgment ? ‘The facts upon which 
this part of the case depends do not seem to be fully reported ; 
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nor were the jury specially instructed in matter of law on this 
point. But as the subject has been necessarily discussed in 
connexion with the other question, and as it would be likely to 
arise upon another trial, we have thought it best to consider it. 

It is very clear in this case, that the immediate cause of the 
loss was-stranding in the night time, which is one of the perils 
insured against ; and the case supposed is, that this was occa- 
sioned by the default of the mate in not assuming the command. 
This default must consist, either in a want of judgment in per- 
ceiving and determining that the master had become so deranged 
or incapacitated as to authorize and require him to interpose, or 
in negligence in the performance of his duty, when the case oc- 
curred. Such a case may occur in every voyage, and must be 
considered as one of the contingencies incident to navigation. 
It may often® present questions of great difficulty, in acting on 
which, mistakes, on the part of the officer second in command, 
may occur. But we cannot perceive why the duty of the mate 
was not of a purely official and professional character, growing 
out of his general powers and the relation in which he stood as an 
officer, and not devolving on him as the agent of the owners, in 
any other sense than that in which pilots and all other officers 
and mariners are their agents. ‘They are vested with certain 
powers, to be exercised for the use and benefit of owners, 
freighters, underwriters, and all others who are directly or re- 
motely interested in the vessel and voyage. I cannot distinguish 
the negligence of the mate, in the case supposed, from his fail- 
ure in the performance of any other duty as a nautical man. 
Suppose a case of a loss by stranding, and it could be satisfac- 
torily proved, that if, in a particular emergency, sail had been 
made or taken in, if an anchor had been carried out, or the 
vessel put on another tack, the disaster might have been avoided; 
it would indicate a similar mistake of judgment or neglect of 
duty on the part of the commanding officer, as that in the case 
supposed. In both cases, it is a mistake or neglect of his pe- 
culiar and appropriate duty as an officer and seaman. For the 
performance of these duties, we are of opinion that the owners, 
as between themselves and the underwriters, are not responsible. 

VOL. II. 29 
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A contrary doctrine would lead to questions of great difficulty, 
involving numerous questions of fact, of very difficult proof, as 
to the skill and seamanship of all the nautical measures taken in 
the whole conduct of the voyage. Besides, these mistakes of 
judgment and instances of negligence are incident to navigation, 
and constitute a part of the perils that attend it; and they can 
no more be restrained, prevented, or guarded against, by the 
owners, than by the underwriters. The most cautious foresight 
can only enable owners to provide a competent crew of officers 
and seamen at the commencement of the voyage. What rea- 
sons, then, are there of justice or policy, what considerations 
growing out of the nature of this contract, or the relations of the 
parties, which should prevent the owners from insuring them- 
selves against this peril ? | 

This point seems now definitely settled by English courts, and 
the authorities cited, which were referred to above, as well with 
reference to this point as to that of warranty, are decisive upon 
this subject ; and it appears to us that there are very strong rea- 
sons in support of it. ‘The same principle has been adopted 
and acted upon by the supreme court of the United States. 
Patapsco Ins. Co. v. Coulter, 3 Pet. 222. The point was 
again considered, and the same principle affirmed, in Waters v. 
Merchants’ Louisville Ins. Co. 11 Pet. 213. Mr. Justice 
Story, in giving his judgment in the case of Potter v. Suffolk 
Ins. Co. 2 Sumner, 200, intimates that a contrary doctrine has 
been maintained in Massachusetts ; not, indeed, that it has been 
definitely so adjudged, but that such has been the course of 
Opinion in this Commonweath ; and he cites several cases tending 
to that conclusion. Brazier v. Clap, 5 Mass. 1. The decision 
in that case was, that the underwriters were discharged by a de- 
viation, not caused by necessity or innocent mistake. The de- 
viation was at the outset of the voyage, and the court proceed 
on the ground that there was intentional departure from the usual 
course of the voyage, without justifiable cause, and so a devia- 
tion, or such gross ignorance and incompetency of the master at 
the time of sailing, as to show that the vessel was not seaworthy. 

Cleveland vy. Union Ins. Co. 8 Mass. 308, is a case certainly 
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much more in point. It was there held, that where the master 
carelessly left the ship’s papers at the Isle of France, in conse- 
quence of which she was captured and sent in, and subjected 
to heavy expenses, the underwriters were not liable for the 
loss. In the first place, it may be remarked, that the cause was 
argued before three only of the five judges then composing the 
court. Parsons, C.J.and ‘Thatcher, J. not being present, and 
of the three who heard the cause, one (Sewall, J.) dissented. 
He seems to have retained the opinion expressed at the trial, 
which was, that the insured were entitled to recover, notwith- 
standing the accident of leaving the vessel’s papers at the Isle 
of France. But whatever may be considered the authority of 
that decision, it has not a very direct bearing on the present 
case. It was the case of a neutral vessel, detained by a bel- 
ligerent. It is held, and so it was strongly argued in that case, 
that it is the duty of a neutral owner so to conduct his vessel and 
voyage on the high seas, as to entitle himself to the privileges 
and exemptions of the neutral character ; and for that purpose, 
.he must at all times carry with him the usual-and recognized ev- 
idence of his national character ; and if he fails to do so, he 
exposes himself to an increased risk, which the underwriters 
have not taken. Where the owner does not go himself, the 
master may perhaps be deemed his agent, to defend and protect 
his rights as such neutral owner, first, by carrying and exhibiting 
the proper evidence to prevent detention, and secondly, in case 
of detention, to claim and defend the rights of the owner. 
Ellery v. New England Ins. Co. 8 Pick. 14, was the case 
of a vessel damaged on a marine railway, upon which she was 
about being placed for repairs. . It seemed to be implied, in the 
opinion of the court, that if the accident, caused as it was by 
one of the perils insured against, was occasioned by the negli- 
gence of the thaster, it would have been a. good defence. But 
such negligence was negatived by the evidence. Perhaps the 
opinion itself might have been warranted by the consideration, 
that the heaving out and repair of a vessel in a home port is 
not one of the ordinary duties of the master, devolving on him 
by his office; but if employed in such service, he may he 
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deemed the special agent of the owner. But in the same case, 
the court express an opinion, that for the negligence of the su- 
perintendent of the railway, the owners would not be responsi- 
ble, any more than for the negligence of a pilot, for whose 
misconduct or neglect underwriters are liable. Carruthers v. 
Sydebotham, 4 M. & S. 77. The case of a mate and mariners 
is quite as analogous to that of a pilot or superintendent of a 
marine railway for the repair of vessels, as to that of a master. 
iach is a person necessarily employed by the owner to do cer- 
tain services in and about the vessel, and on the voyage. 

On the whole, we are satisfied that there is no decision in this 
Commonwealth which directly conflicts with the opinion to 
which we have come ; that it is recommended by very strong 
arguments from expediency, and from the principles of the law of 
insurance, and is supported by very great weight of judicial au- 
thority. The court are therefore of opinion, that if it were 
proved, on another trial, that the mate in this case was chargea- 
ble with want of skill and judgment in not perceiving or deter- 
inining, that on account of the master’s having become income 
petent to retain the command, it was his own right and duty 
to assume the command, or if it were proved that the mate 
was chargeable with neglect of duty in thus omitting to take 
the command, still the underwriters would not be exempt from 
a loss incurred by stranding, which was one of the perils insured 
against, although if the mate had judged and acted differently, as 
in the case supposed it was his duty to do, such loss might have 
been avoided. ; 

Wipe, J. With great deference to the opinion of my 
learned brethren, I am unable, after much deliberation, to con- 
‘cur with them in. their decision. This case cannot, I think, be 
distinguished from that of Paddock vy. Franklin Ins. Co. 11 
Pick. 227, in any material fact ; and without overruling that 
case, which appears to me founded on a sound principle of 
law, 1 cannot perceive on what ground the decision now made 
can be sustained. 

The case of Paddock v. Franklin Ins. Co. was an action of 
assumpsit on a policy of insurance on the cargo on board the 
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ship ‘Tarquin, on a whaling voyage in the Pacific Ocean. The 
ship, having returned round Cape Horn, touched at Pernam- 
buco, and on her passage from that port for the United States, 
foundered at sea, and the whole property was lost. It was ar- 
gued for the defendants in that case, that the ship was unsea- 
worthy when she sailed from Pernambuco on her return passage, 
not being then in a competent state of repair and equipment ; 
and that her foundering at sea, without any stress of weather, or 
adequate cause from sea risk, was conclusive proof that her in- 
navigability proceeded from age and decay, and want of repair, 
and not from any of the perils insured against. ‘The jury, how- 
ever, returned a verdict for the plaintiff, and on motion of the 
defendants, the' verdict was set aside, and a new trial granted, 
on the ground that the ship, when she left Pernambuco, was not 
in a competent state of repair and equipment. The law cn this 
point is laid down by the chief justice, as follows : ‘* That the 
owner of a ship is bound to keep his ship in a competent state 
of repair and equipment, during the voyage, and that if damage 
ds sustained in her hull, sails, or equipments, he is bound to re- 
pair and supply them as soon as he conveniently can; that if 
‘the crew become disabled by the death, sickness, or desertion 
of the men, he shall, as soon as practicable, procure others, so 
that in a certain sense he is bound to keep his ship seaworthy is 
no doubt true.” ~‘‘ And if this is not performed on his part, 
and if, in consequence of such non-performance, a loss happens, 
or by any reasonable probability may be ascribed to that cause, 
the effect will be, that such loss will fall on the assured, and not 
‘upon the underwriter.”’ 

The same doctrine is laid down by Story, J. in the case of 
Hazard vy. New England Marine Ins. Co. 1 Sumner, 230. In 
that case, the ship had sustained an injury by the loss of her 
false keel at the Cape dé Verd Islands, whereby she became 
exposed to the action of the worms, which obtained entrance 
into her in the Pacific Ocean, and destroyed her. ‘The under- 
writers were held not liable, because it was the duty of the 
master to cause the ship to be repaired ; and in not doing so, he 
was guilty of negligence, which exonerated the underwriters 
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from the subsequent loss by worms. ‘‘ If,” says Story, J. 
*¢ the master omitted to make such repairs because he did not 
deem them necessary, and if by such neglect alone the subse- 
quent loss by worms was occasioned, the underwriters are not 
liable for the loss so occasioned.” 

The same principle of the law of insurance is admitted by the 
court, in Hollingworth v. Brodrick, 7 Adolph. & Ellis, 40. In 
that case the defendant pleaded, that during the time for which 
the ship was insured, and before the loss, she was damaged and 
unseaworthy, and that she might and ought to have been repaired 
and rendered seaworthy ; yet the plaintiff, well knowing the prem- 
ises, did not repair and render her seaworthy. ‘To this plea the 
plaintiff demurred, because it was not averred that the non- 
repair caused the loss. And for this reason the plea was ad- 
judged insufficient. Lord Denman remarked, ‘‘ I own I feel a 
doubt whether if it were distinctly averred that the ship had, by 
gross negligence been brought, during the voyage, to a condition 
in which she would not be insurable, that might not be a defence. 
It is certainly a new and perhaps a dangerous one ; but I think 
that if it were clearly made out, the assured could not say that 
the loss was by the perils insured against.”? If, then, the plea 
had averred that the loss was caused by the non-repair of the 
ship, the plea would have been held good ; so that the doctrine 
laid down in Paddock vy. Franklin Ins. Co. is maintained by 
this case, and by that decided by Mr. Justice Story ; and I am 
not aware of any case in which a different doctrine has been 
maintained. 

The loss of the Tarquin was occasioned by foundering at sea, 
in consequence of springing a leak ; and it was held that if this 
might be attributable to her sailing from Pernambuco in an unsea- 
worthy condition, for want of repairs which it was the duty of the 
master to furnish, the underwriters wére not liable. The decis- 
ion, therefore, in Paddock v. Franklin Ins. Co. appears to me 
to apply, in all respects, to the present case. The instructions 
to the jury were conformable to the opinion of the court in that 
case, which was read to them for their guidance. The decision 
in that case was founded on two facts, namely, first, that the 
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Tarquin, when she left Pernambuco, was in want of repairs to 
render her seaworthy, which the master might and should have 
supplied ; and, second, that in consequence thereof the loss hap- 
pened. 

[In the present -case, the jury must have found, under the in- 
structions, that the vessel, when she left Jamaica, was not in a 
competent state of equipment, and that the loss was caused by 
the incompetency and insanity of the master. And on both points 
the evidence was very strong in support of the verdict. That 
the vessel was not in a competent state of equipment, is very 
clear, unless it can be maintained that a vessel under the com- 
mand of an insane master is to be considered as properly 
equipped. 

The only distinction between the case of a ship not being sea- 
worthy at the commencement of the voyage, and her sailing 
from-an intermediate port in a like condition, is, that in the for- 
mer case the policy does not attach, and the underwriter is not 
responsible, although the loss could by no possibility be caused 
by the defective state of the ship ; whereas, in the latter case, 
the policy having attached, the underwriters are liable for any 
- loss insured against, unless it was occasioned by the want of re- 
pair; supplies, or equipment, which it was the duty of the master 
to furnish. 

That the loss. in the present case was thus occasioned is es- 
tablished by the verdict, and cannot now be questioned. How, 
then, can we set aside this verdict without overruling the case 
of Paddock v. Franklin Ins. Co.? The jury have now found. 
the facts which the court thought ought to have been found in 
the former case. It is very clear, although a part only of the 
evidence has been reported, that the vessel, when she left Ja- 
maica, was not in a proper state of equipment. The question, 
then, is reduced to this ; was it in the power of the owner, or 
his agent, to put the vessel in a competent state of equipment ? 
This is a question of fact which is not raised by the report. 
The evidence is not fully reported, and I am clearly of opinion, 
that if the jury had returned a verdict for the plaintiff on this 
point, it ought to be set aside as a verdict against evidence. 
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When the master became incompetent, it was the duty of the 
mate to assume the command of the vessel, and if the master 
had attempted to resist him by force and violence, he might have 
commanded the assistance of the crew, and they would have 
been bound to obey him ; or he might have made an application 
to the local authorities for the preservation of the peace. ‘I'he 
master having become incompetent by reason of his insanity, had 
no right to the command of the vessel until he should be re- 
stored to his reason and competency. He had no more right to 
the command than a stranger. It was therefore the duty of the 
mate to assume the command, and to appoint a new mate, unless 
the owner, or his agent at Jamaica, chose to appoint a new 
master. Whether the owner had an agent at Jamaica author- 
ized to act for him, does not appear ; but if he had not, it was 
incumbent on him to prove it. If he was bound to put the 
vessel in a safe condition, he must do it, or prove that it was not 
in his power so to do. 

That the owner’s agent or consignee might appoint a new 
master, if it were necessary, I cannot doubt. But I do not rely 
on this consideration, because I think it clear, that when the mas- 
ter became incompetent, it was the duty of the mate to take the 
command of the vessel. He would then have become the agent 
of the assured, and it would have been his duty to put the vessel 
in a proper state of equipment, by appointing a new mate, in like 
manner as the owner would have been bound to do, if he had 
been present. 

It appears to me, therefore, that there is no valid exception to 


the instructions to the jury, and that the defendants are entitled: 


to judgment on the verdict. 
New trial granted. 
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Tuomas G. ATKINS vs. Wittiam H. Borpman & others. 


The owner of two adjoining messuages, fronting on a street, conveyed one of them by a 
deed, in which, after stating that there was, on the south side of the messuage con- 
veyed, a gate or passage way of about five feet wide, leading from the street into the 
yard thereof, reserved to himself, his heirs and assigns, free liberty of ingress, egress, 
&c. through and upon said gate or passage way, for carrying and recarrying wood, &c. 
through the same, and over the yard of the granted messuage into and from his owa 
adjoining house and land. Held, that the width of the passage way was not definite- 
ly fixed by the deed, and that the reservation was of a right of a suitable and con- 
venient passage for the purposes indicated. Held also, that although the grantor, and 
those claiming under him, had used the passage way long enough to gain a prescriptive 
title thereto, yet as it had been used in near conformity to the terms of the reserva- 
tion, it must be deemed to have been enjoyed under the reservation, and not adversely 
thereto, and must be limited by the terms thereof. 

The owner of land, over which his grantor has reserved a passage way, may lawfully 
cover such passage way with a building, if he leave a space so wide, high and light, 
that the way is substantially as convenient as before for the purposes for which it was 
reserved : And he is not liable for damages, although the passage way, by reason of 
its being so covered, becomes to a greater extent the resort of strangers, to the annoy- 
ance of the grantor. 

Where the owner of two adjoining messuages conveys one of them, and it is agreed by 
him and his grantee that if the latter shall make ‘ any addition of building ’’? westward- 
ly, he shall not extend it northwardly beyond a certain line, the grantee is not thereby 
restricted frum raising his building higher, though by so doing he interrupts the ac- 
cess of light and air to the windows of the grantor’s house. 


Trespass upon the case. The plaintiff claimed damages 
for injuries caused by narrowing a certain passage way, and 
darkening the same by erecting a building over it, and thereby 
also interrupting the access of light and air to his adjoining mes- 
suage. In one of the counts, the plaintiff claimed a right to 
said passage way by prescription. In all the counts, it was 
averred that the defendants’ ancestor erected the building, &c. 
by which the alleged injuries were caused, and the defendants 
were charged with a wrongful continuance of the cause of those 
injuries, after notice given and request made to them to remove it. 
The trial was before Morton, J. who reported the case in sub- 
stance as follows : 

‘The plaintiff and the defendants own contiguous estates in 

_ Boston, fronting east on Washington Street ; the plaintiff’s estate 
lying north of that of the defendants. In 1703, both estates 
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were owned by Atherton Haugh, who in that year conveyed the 
estate, which is now the defendants’, to Henry Tew, ‘* bounded 
in the front or easterly end upon the Fore Street [pow Washing- 
ton Street] leading towards Roxbury, where it measures twenty 
one foot; on the northerly side by other land and housing of the 
said Atherton Haugh ; in the rear or westerly end by land of 
James Meers, where it measures in breadth twenty eight foot 
and an half; and on the southerly side by housing and land in 
the tenure and occupation of Sarah Robinson, on which side 
there is a gate and passage way of about five foot wide, leading 
from the said street, between the said Robinson’s housing and 
land and the said messuage herein granted, into the yard of the said - 
messuage : Reserving out of this bargain and sale, unto me the 
said Atherton Haugh, my heirs and assigns for ever, free liberty 
of ingress, egress and regress, through and upon the said gate or 
passage way, for carrying and recarrying wood, or any other 
thing, through the same, and over the yard or ground of the said 
messuage hereby granted, into and from the housing and land of 
me the said Atherton Haugh adjoining, for the use and accom- 
modation thereof, without damnifying or annoying thereby the 
said Henry Tew, his heirs or assigns. And it is mutually 
agreed between the said parties, that whensoever the said Henry 
Tew, his heirs or assigns, are minded to make or add any ad- 
dition of building backward, he or they shall only make the 
breadth equal with the breadth of the back of the chimneys of 
said tenement hereby granted.” 

In 1821, the defendants’ ancestor erected two tenements on 
the rear of the estate now owned by them, and in 1823 took 
down the front building and erected a new one, the upper part 
of which he extended to the south line of his land, viz. to the 
north side of the building described as Sarah Robinson’s in the 
aforesaid deed. The south wall of the lower story of this new 
building was placed near the site of the south wall of the old 
one. But awall was made from the ground, on said south line 
of the. land, and carried up the whole height of the building. 
From this wall to the south wall of the lower story, an arch was 
thrown, which covered the passage way, so far as-the building 
extended westerly. 
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The new building was made higher than the old one, and 
it somewhat obstructed an attic window in the plaintiff’s house, 
which overlooked the roof of the defendants’ old front building. 

The action was for damages caused by narrowing, covering 
and darkening the aforesaid passage way, and by obstructing 
said window. 

It was in evidence, that there were anciently a gate and posts 
at the entrance of the passage way from Washington Street. 
The plaintiff’s witnesses stated that the distance between these 
posts was five feet or more. ‘Those of the defendants stated 
that it was about four feet. Some of the plaintiff’s witnesses 
testified that in 1818, or subsequently, they had seen handcarts 
pass between these posts when they were both standing. And 
one witness, who took the measure of numerous handcarts in 
1833, stated that the length of their axletrees varied from four 
feet and eight inches to five feet and one inch. 

The plaintiff ’s witnesses stated that the passage way was ma- 
terially injured by being arched over, by reason of the diminu- 
tion of light, and by reason of its being thereby rendered a place 
of resort and a nuisance, and by the obstruction of the circula- 
tion of the air ; and that a passage way open above is generally 
preferred. ‘l’he defendants’ witnesses testified that it was more 
convenient by reason of being covered, because it was thereby 
protected from snow and rain ; and that it is the more general 
practice to cover passage ways of similar dimensions and use, 
and that covered passage ways of this sort are generally pre- 
ferred. 

There was also conflicting testimony as to the fact whether 
the passage way had been made a place of more frequent resort 
since it was covered, and whether the value of an estate is ma- 
terially diminished by reason of the approach to it being by a 
covered passage way, instead of one open above. 

The jury were instructed, that the effect upon the general 
value of the plaintiff’s estate was not to be taken into considera- 
tion, but merely the damage sustained by him during the time 
covered by the writ. 

It was in evidence that the plaintiff’s tenement, approached 
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by the passage way, is now, and for more than fifty years has 

been, occupied as a dwellinghouse, and that the rent thereof has 
been diminished ever since the erections made by the defend- 
ants’ ancestor. 

There was proof that the attic window in question looked 
southerly over the ridge of the defendants’ old building that was 
taken down in 1823; so that if the defendants’ ancestor had 
erected his new building on the foundation of the old one, and 
carried it up as high as the present one, it would have shut up 
this window. But the new building was placed two feet and 
eight or ten inches south of the foundation of the old one, and 
carried up so that the brick wall thereof is about thirty inches 
from the window. This brick wall was also carried up higher 
than said old building. 

The jury were instructed that the defendants were bound to 
maintain a passage way of a breadth equal to the distance be- 
tween the old gate posts, and that they were liable for damage, 
if the new passage way was rendered more inconvenient by being 
covered, by reason of its being made a place of resort, or being 
darkened, or otherwise ; and that the defendants were liable for 
damage, if their wall materially and substantially obstructed the 
light of the plaintiff’s attic window. 

This was the fourth action brought by the plaintiff for dam- 
ages to his passage way, &c. and the judgments in the three 
former actions were given in evidence, together with the notice 
given to the defendants by the plaintiff, and his request that the 
causes of his injuries might be removed. (‘The facts respecting 
those former actions are hereinafter stated by the chief justice, 
in the opinion of the court given by him.) 

There was no evidence of any wanton and malicious obstruc- 
tion by the defendants of the use of the passage way by the 
plaintiff and his tenants, except what appears in the foregoing 
facts. 

The judge instructed the jury, that the claim for exemplary 
damages, in a case of this kind, was not to be favored; es- 
pecially as the court have a power to order the nuisance to be 
abated, and would have done it in the former cases, if the 
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plaintiff had moved for it, and it had been shown to be a proper 
ease for such an interference. But the jury were also instructed 
that they had a right to give vindictive damages, and if the de- 
fendants, instead of seeking to maintain and enjoy their own 
rights, had acted wantonly and maliciously towards the plaintiff, 
the jury would be justified in doing so. : 

The jury returned a verdict for the plaintiff for the sum of 
$ 717 ; viz. for narrowing the passage way, $ 332 ; for covering 
the same, $350; for darkening the window, $35. The de- 
fendants moved for a new trial on the following grounds. 

1. Because the jury were instructed that the defendants were 
bound to maintain a passage way of a breadth equal to the dis- 
tance between the old gate posts, instead of being instructed 
that it is enough to satisfy the reservation in the deed, if the new 
passage is equally convenient for the purposes for which the 
passage way was reserved, although it might not be so wide, 
through its whole extent, as the old gate-way. 

2. On the ground that the damages were excessive. 

3. Because the jury were instructed, that the defendants were 
liable, if the passage way is less convenient in consequence of its 
being arched, by reason of its being thus darkened, or being more 
exposed to be made a place of resort, or otherwise ; instead of 
the ground of damage on this account being confined to the dark- 
ening merely, and the direct effect, if any, in actually making 
obstructions in the space of the passage way as occupied and 
used for the purposes for which it was reserved in the deed. 

4. Because the jury were instructed, that the defendants had 
not a right to arch over the passage way, in case it was ren- 
dered thereby substantially less convenient ; instead of being 
instructed that they had a right to arch it over, provided they 
left sufficient unobstructed space for the uses and purposes for 
which it was reserved, without taking into consideration any 
other direct or indirect advantages or inconveniences resulting 
from the arching. 

5. Because the jury were not instructed that the defendants had 
a right to arch over the passage way, though the same might be 
somewhat darkened thereby, provided it was not arched and 
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covered so low as to obstruct passing and repassing, for the pur- 
poses mentioned in the deed. 

6. Because the jury were instructed, that if the light of the 
window in the attic story was materially or substantially dimin- 
ished by the defendants’ wall, they were liable for damage, in- 
stead of being instructed that the reservations in the deed, on 
the subject of light and air, excluded all prescriptions and other 
reservations, and privileges of like description. 

Verdict to be set aside and a new trial granted, if for any of 
these causes the defendants are entitled to a new trial ; other- 
wise, judgment to be rendered on the verdict. 

S. Hubbard §& W. Phillips, for the defendants. 

Fletcher § Choate, for the plaintiff. 

Suaw, C.J. This cause, or rather several causes growing 
out of the same subject of controversy, have long been before 
the court ; and it is to be regretted that all points of dispute, in 
regard to the relative rights of the parties, have not yet been ad- 
justed. Several questions have heretofore been decided, and 
the parties have acquiesced in the decisions, and adjusted their 
buildings in conformity with them. 20 Pick. 291. 

The main question, which now remains for consideration, be- 
tween these parties, is, whether the defendants had a right to 
erect a building over the passage way which, it is conceded, 
the plaintiff has a right to have, use and enjoy, on the southerly 
side of the defendants’ land. It appears that heretofore both of 
these tenements belonged to one person, and of course neither 
estate was then subject to any easement for the benefit of the 
other ; because the owner, as the exclusive proprietor, might 
build upon any part, or use and appropriate any and every part 
of the estate at his own pleasure, as his own sense of his inter- 
est and convenience might dictate. It is obvious, that so long 
as two tenements remain the estate of the same owner, no right. 
of easement can be created by use, however long continued ; 
because such use cannot be adverse. Whenever therefore such 
proprietor conveys away part of the estate so situated, he may 
create, annex, and convey with the estate granted, such rights of 
way over his other estate retained, or other easements therein, 
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as he may think fit ; and also he may reserve out of the estate 
granted, and annex to his own estate retained, such easements as 
he may deem proper. And the acceptance of the deed by the 
grantee, whilst it gives hin the benefit of the easements granted, 
subjects the granted estate, both in his own hands, and in those 
of all others who may come in under him, to the easements re- 
served. It stands, therefore, upon the ground of convention, 
between those who have a disposing power. 

There are cases, indeed, in which it is held, that long use may 
be given in evidence to establish the right of the grantee, in such 
case, to easements in and over the estate of the grantor ; but on 
a very different principle from that on which prescription or pre- 
sumed grant is founded. ‘The right claimed depends on grant ; 
but the question often arises, from the ambiguity, brevity, or un- 
certainty of the descriptive words used, what was the extent of 
such grant ; in other words, what was the intention of the par- 
ties in making and accepting the grant. In ascertaining this in- 
tent, several rules of exposition are adopted, founded upon experi- 
ence, to enable courts to determine, or to approximate to such 
meaning and intent. It is a rule, that the language of a convey- 
ance shall be construed most strongly against the grantor ; 
because it is his act, and the language that of his choice or 
dictation. Again; a grant being made for a valuable consider- 
ation, it shall be presumed that the grantor intended to convey, 
and the grantee expected to receive, the full benefit of it, and 
therefore that the grantor not only conveyed the thing specifically 
described, but all other things, so far as it was in his power to 
pass them, which were necessary to the enjoyment of the thing 
granted. ‘I'hus the grant of a mill actually driven by water, 
though not described as a water-mill in the deed, carries with it 
a right to the stream which supplies the mill, although it comes 
to the mill wholly through other land of the grantor. He can- 
not divert it, and thus derogate from the beneficial effect of his 
grant. ‘I'he grant of a messuage or tract of land, with no ac- 
cess to it but over other land of the grantor, is by implication a 
tacit grant of a convenient right of way to it over such other 
land. But there is another rule in ascertaining the meaning of 
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parties where the deed is silent, or the language defective or am- 
biguous, and one to which we more particularly before alluded ; 
and it is this: that it is competent, in order to show what the 
parties probably meant, where the language is not fully clear and 
unambiguous, to prove the local position, the relative situation 
of the estate granted, that of the estate reserved, and also the 
manner in which the grantor himself had used it, when owner of 
the whole. Such evidence of use of particular ways over one 
estate, in the occupation and enjoyment of the other, may tend 
to show what was necessary, or useful and convenient in this 
respect, and so considered by him who had a power to use both 
as he pleased, and therefore tends to show what, by necessary or 
reasonable implication, was intended. It is very clear that a 
grantor, by unequivocal words, may convey one estate by defi- 
nite description, and create and annex thereto an easement in his 
own other land. ‘This may also be done by necessary or rea- 
sonable implication, if the intent so to do can be inferred. 
Thus, if one grants an estate, with all the privileges and appur- 
tenances, and there be a right of way over a third person’s 
estate, that right of way passes. Indeed, such right of way 
passes as incident, though ‘‘ appurtenances ”’ are not expressed. 
Kent v. Waite, 10 Pick. 138. But if there be no such right 
of way, which may be legally and technically ‘‘ appurtenant,”? 
but the grantor has commonly used a way thereto over his other 
land ; in order to give effect to the manifest intent, it may be 
construed to pass a right over such land, not as an appurtenance 
before existing, but as an easement created by the deed itself, 
and annexed to the estate granted. So if one grant an estate, 
with the ways and other easements actually used and enjoyed 
therewith, evidence aliunde, by parol or otherwise, may be given 
to prove that a particular way was then in use by the grantor ; 
and then it is held to pass as parcel of the estate conveyed. 
White v. Crawford, 10 Mass. 183. Story v. Odin, 12 Mass. 
157. Morris v. Edgington, 3 Taunt. 24. United States v. 
Appleton, 1 Sumner, 492. Salisbury v. Andrews, 19 Pick. 250. 
This view may perhaps tend to reconcile authorities which may 
seem conflicting, tending on the one side to show that no length 
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of time, or constancy of use, can create ‘an easement over one 
estate for the benefit of another, whilst there is unity of title in 
one owner — and on the other, that long use by the grantor may 
be evidence of title to the easement in the grantee. The long 
and constant use of a way over the land of another, without in- 
terruption or objection, is evidence of right, because it is not to 
be presumed that an owner would permit such use without right. 
But the long and frequent use of a way over a part of one’s own 
estate, as conducive to the useful and convenient occupation of 
another part, tends to show that it was necessary or bene- 
ficial ; and, therefore, if there be no other way, or if there be 
any words describing or alluding to a way actually used, or when 
ways ‘‘ appurtenant”? are expressed, and in fact there is no way 
technically appurtenant, such previous use by the owner may be 
available to give effect to the presumption that it was intended 
that such right of way should pass, as parcel of, or incident to, 
the estate granted. 

With this view of the law before us, we are to look at the deed 
by which the defendants’ estate was granted by the plaintiff’s 
predecessor, to ascertain the nature and extent of the plaintiff’s 
easements, for a disturbance of which, this action is brought. 
It has already been decided that in the present case the actual 
use and enjoyment, on the part of the plaintiff and his predeces- 
sors, over the estate of the defendants and their predecessors, 
have been so nearly in conformity with the provisions of the 
deed, that it is to be presumed that the parties intended to claim 
and hold their rights under it, and, therefore, that the plaintiff’s 
rights depend on the reservations in the deed, and hot on pre- 
scription. ‘The law will not presume a non-appearing grant, or 
raise a prescription, where a grant is produced, to which his use, 
occupation and enjoyment may be ascribed. ‘The court were 
of opinion, that the plaintiff’s rights depended on the deed from 
Haugh to Henry Tew, in 1703. In this deed, the grantor, 
having described an existing gate and passage way, of about 
five feet wide, on the southerly side of the estate granted, lead- 
ing from the street, now Washington Street, into the yard of said 


messuage, made the following reservation: ‘* Reserving out of 
VOL. II. “30 
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this bargain and sale, unto me the said Haugh, my heirs and as- 


signs for ever, free liberty of ingress, egress and regress through » 


and upon the said gate or passage way, for carrying and recar- 
rying wood, or any other thing through the same, and over 
the yard or ground of the said messuage hereby granted, into 
and from the housing and land of me the said Atherton Haugh 
adjoining, for the use and accommodation thereof, without dam- 
nifying or annoying thereby the said Henry Tew, his heirs and 
assigns.’? Upon the construction of this clause, the court de- 
cided, that a convenient right of passage way was reserved for 
the benefit of the plaintiff’s estate, but that the width of it was 
not fixed. And we are still of opinion, that that was the true 
construction. Jor, although the gate was described as ‘* about 
five feet wide,’’ there was no warranty of its width, and no 
words declaring that he should have the width of the way as it 
then existed, or any equivalent expression. And the word 
‘Cabout”’ indicates that it was not intended to be definite. It was 
therefore the right of a suitable and convenient passage for the 
purposes indicated... 20 Pick. 295. 

On a subsequent trial, the plaintiff claimed a right to the use 
of the passage way, open to the sky, according to the lines of the 
south and west walls of the old building on the defendants’ 
lot. As to arching over the passage way, the judge, at the trial, 
instructed the jury that if this did not occasion any inconven- 
lence by darkening it, or otherwise, in respect to the uses for 
which it was reserved, the plaintiff would not be entitled to any 
damage on this ground; but on this point they were instructed 
to assess separate damages. It appears that upon that ground, 
on that trial, the jury assessed damages in the sum of one dollar. 
On the same ground, the jury on the trial now under review, as 
sessed damages in the sum of $350. It therefore now becomes 
necessary more carefully to investigate the right thus claimed by 
the plaintiff, and examine the principle on which it rests ; be- 
cause, if it be true that the plaintiff has the right claimed, to 
have said passage way open to the sky, the defendants are 
under a corresponding obligation to take down their building, so 
far as it is erected over the said passage way. 


————s 
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The owner of an estate in fee, by virtue of his interest and pow- 
er as proprietor, may make any and all beneficial uses of it at his 
own pleasure, and he may alter the mode of using it, by erect- 
ing or removing buildings over it, or digging into or under it, 
without restraint. Cujus est solum, ejus est usque ad celum. If 
any other person has an easement in it, the owner has still all the 
beneficial use, which he can have consistently with the other’s en- 
joyment of that easement. If the easement is a right of way, this 
consists in a right to use the surface of the soil, for the purpose 
of passing and repassing, and the incidental right of properly 
fitting the surface for that use ; but the owner of the soil has all 
the rights and benefits of ownership, consistent with such ease- 
ment. Perley v. Chandler, 6 Mass. 454. He is entitled to 
the herbage growing upon it. Adams v. Emerson, 6 Pick. 57. 
All which the person having the easement can lawfully claim is 
the use of the surface, for passing and repassing, with a right to 
enter upon and prepare it for that use, by levelling, gravelling, 
ploughing or paving, according to the nature of the way granted 
or reserved ; that is, for a foot way, a horse way, or a way for 
all teams and carriages. When no actually existing way, as 
bounded and located, is granted or reserved, the right of way, in 
point of width and height, shall be such as is reasonably neces- 
sary and convenient for the purposes for which it is granted. If 
it be a foot way only, it shall be reasonably wide and high for 
all persons to pass on foot, with such things as are usually car- 
ried by foot passengers. If it be a way for teams and carriages, 
it shall be of sufficient height and breadth to admit of carriages of 
the largest size in common use, and high enough for loads of hay, 
and other similar vehicles usually moved by teams. Under such 
circumstances, what is a reasonable height and width, is partly a 
question of fact, and partly a question of law ; the facts all being 
found by the jury, what is a reasonable width and height is a 
question of law ; or, to express the same thing in other words, 
what was intended by the parties to Le the nature and extent of 
the right granted, is an inference of law, to be drawn from the 
terms of the instrument of grant, interpreted and explained by 
the facts and circumstances thus found by the jury. 
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When no dimensions of a way are expressed, but the object 
is expressed, the dimensions must be inferred to be such as are 
reasonably sufficient for the accomplishment of that object. In 
the present case, the dimensions of the way are not expressed ; 
but the purpose for which it was reserved is expressed, and it 
goes far to enable us to ascertain the dimensions. It was for 
the purpose of carrying wood, or any other thing, into and from 
the grantor’s ‘‘housing and land adjoining, for the use and ac- 
commodation thereof.’? ‘The grantor’s adjoining house, being a 
dwellinghouse, it is to be limited to articles usually carried to 
or from a dwellinghouse, in its ordinary occupation as such. It 
thereby excludes the presumption that it was to be adapted to 
the carriage of merchandise, such as bales, boxes or casks. 
Wood must be taken to be fire-wood, and not timber or wood to 
be used for the purposes of manufacturing. And ‘‘ any other 
thing,” though in terms of the largest sense, must be construed 
to mean other thing of like kind used in a dwellinghouse ; as veg- 
etables, provisions, furniture, and the like. Without examining 
it more minutely, we are satisfied that the right reserved was. 
that of a suitable and convenient foot way to and from the 
grantor’s dwellinghouse, of suitable height and dimensions to 
carry in and out furniture, provisions and necessaries for family 
use, and to use for that purpose wheelbarrows, hand-sleds, and 
such small vehicles as are commonly used for that purpose, in 
passing to and from the street to the dwelling in the rear, through 
a foot passage, in a closely built and thickly settled town. 

Upon these views of the rales and principles of law applica 
ble to the present case, the court are of opinion that the de- 
fendants had a perfect right to build over the said passage way ; 
it being one of the beneficial uses of the property which could 
be made, and which, as owners, they had a right to make, con- 
sistently with the full and free enjoyment of the foot way on the 
part of the plaintiff. 

We think that this opinion 1s not inconsistent with the opinions 
heretofore given at nisi prius, and by the whole court, though 
perhaps the point was not stated with sufficient precision for the 
purposes of deciding definitely the rights of these parties, and put- 
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ting an end to the long controversy which has subsisted betwecn 
them. For this purpose, it is necessary to distinguish accurate- 
ly between an act, which is of itself an infringement of another’s 
right, and an act which of itself is not an infringement of the 
right of another, but which, in its consequences, may cause a 
damage to that other. In the former case, no special damage, 
no actual pecuniary loss need be stated or proved ; the law pre- 
sumes that a party sustains some damage from the infringement 
of his right, and enables him to maintain an action, whether he 
have suffered actual damage or not. And in such case, it is 
often highly proper that a party should bring his action, though 
he may expect to recover nominal damage only, for the purpose 
of vindicating his right, and thereby preventing the adverse party 
from acquiring a right, by long and uninterrupted use. 16 
Pick. 247. 

But there is another class of cases, where although the act 
complained of may not be unlawful, or, if unlawful, not an in- 
fringement of any right of the plaintiff, no action can be main- 
tained without alleging and proving a special and particular 
damage to the plaintiff ; and the damages to be recovered are 
confined to an indemnity for the loss thus proved to have been 
sustained. The plaintiff sets forth the act done, and alleges that 
by means thereof, he sustained the damage complained of, tech- 
nically called declaring with a per quod. As where the plain- 
tiff complained that while he was proceeding along a naviga- 
ble creek with his barge laden, &c. the defendant obstructed 
the creek, per quod the plaintiff was compelled to carry his 
goods around, at a great expense. In such case the action 
lies for the special damage immediately occasioned by the 
obstruction ; but it would not lie for the obstruction itself, 
without special damage, because although it was an infringe- 
ment of a public right, and so was unlawful, yet it was not 
an infringement of the peculiar right of the plaintiff. Rose v. 
Miles, 4 M. & 8.101. So for special damage occasioned by 
obstructing a highway. Greasly v. Codling, 2 Bing. 263. 
So by a proprietor of land through which a water-course runs, 
against a proprietor higher up, where the gravamen of the com- 
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plaint against the upper proprietor was, that by damming up the 
water above, it came with greater impetuosity, and thereby in- 
jured his banks. Williams v. Morland, 2 Barn. & Cres. 910. 
S. C. 4 Dowl. & Ryl. 583. But it might be otherwise, where 
the plaintiff had acquired a right to the water by appropriation, 
and the complaint was for the infringement of that right. Bealey 
v. Shaw, 6 East, 208. It is manifest, we think, that this dis- 
tinction has become important in the present case, because a 
jury have heretofore given one dollar for this item, treating it as 
a case of mere nominal damages ; whereas, the verdict now 
under consideration assesses that item of damage at $ 350. 

We have stated that the opinion now expressed will not ap 
pear, upon strict comparison, to be inconsistent with those 
formerly expressed, though in the former cases the rule pre- 


scribed may have been less precise and definite. It may, there- 
fore, be proper to review them. On the first trial, the jury were 
instructed as to the passage way, that the reservation in the 
deed was answered, by giving the plaintiff a passage way as 
convenient as it was when the reservation was made ; that if the 
present passage way was not so wide as before, and was not 
open above, yet if it was as convenient, &c. ; but that the de- 
fendants had no right to narrow or cover the passage, so as to 
cause serious inconvenience to the owners, &c. ‘The observa- 
tion of the court, when this part of the case came before them 
on a motion for a new trial, was, that by the case it appeared 
that the passage had been narrowed and arched over, and ren- 
dered darker and less convenient. And in reference to the 
instruction to the jury, that so far as the plaintiff had suffered 
inconvenience from the alteration, he was entitled to recover 
damage, the court say that this was correct. 20 Pick. 295. 

It is manifest, we think, that in these remarks, so far as they 
related to the dimensions of the passage way, the court con- 
sidered that the passage way, as it was, in point of convenience, 
at the time it was reserved, and the width of it, for the purpose 
for which it was reserved, might be considered as equivalent, 
and that the one description was used instead of the other. 
For, in this same opinion the court say, that they are satisfied that 
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a convenient right of way was reserved, but that its width was 
not fixed. 20 Pick. 295. But if it was to be a passage way 
as it existed at the time of the reservation, its width would have 
been fixed. In point of fact, as the buildings then stood, the 
passage used was of irregular breadth, being for a part of the 
way eight or nine feet wide. As a definition of the plaintiff’s 
right, it would have been more exact to say, that it was a right 
of way suitable and convenient for the purpose ‘for which it was 
reserved, namely, as a foot way from a public street to a dwel- 
linghouse in the rear, and for carrying wood and other articles, 
incident to the occupation and enjoyment of such a dwelling- 
house. ‘This admits of any alteration and improvement in the 
estate over which the easement is reserved, consistent with the 
preservation and maintenance of the right of passage itself. So 
it has been held in analogous cases. A grant of water, sufficient 
to supply a grist mill, limits the quantity of water, but not the 
use to which it is to be applied. If, in the progress of improve- 
ment in the useful arts, the owner removes the grist mill, and 
erects a cotton factory, it is held, that he has a right to do so, 
taking no more water for his factory, than he had a right to take 
for his grist mill. Such construction is conformable alike to the 
rules of law, and to the principles of public policy. The law, 
carrying into effect the intention of the parties, does not intend 
to restrict the right of ownership of the real estate subjected, 
further than is necessary to give full effect to the easement ; 
and public policy requires, as well in cities as elsewhere, that 
an owner of real estate should be allowed to make all the im- 
provements upon it, which can be made consistently with the 
just rights of others. 

So far as the remark of the court applied to the darkening of 
the passage way, it did not go on the distinction between doing 
an act, which the defendants have no right to do, by building 
over the passage way, and doing that which they had a right to 
do, but doing it in such a manner as to cause some slight con- 
sequential damage to the plaintiff. Besides, the damage given 
by the jury on that ground, being merely nominal, and the in- 
struction not being wrong in point of law, and especially as the 
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plaintiff was entitled to hold his verdict for other damages, the 
court had no good reason for setting aside the verdict, even 
though it might have appeared to them, that, upon the evidence, 
no case for any consequential damages was established in ‘oint 
of fact. | 

_In saying, that the actual condition of the way, at the time 
of the reservation, is not the measure and definition of the plain- 
tiff’s right, it is* necessary to guard against two misconstruc- 
tions of this remark. We do not mean to say, that when a 
way is actually located and fixed by definite and visible objects, 
as by buildings or fences, the grant or reservation may not refer 
to such way actually existing, and that the limits then would not 
be fixed by the act of the parties themselves. The contrary is 
true in such case. Salisbury v. Andrews, 19 Pick. 250. Even 
where an estate is granted with all ways ‘‘ appurtenant,”’ and 
there is, strictly speaking, no way appurtenant, but there is an 
actually existing way over the grantor’s other land, it shall be 
taken, that the way actually used and existing, though miscalled 
‘‘appurtenant,”’ shall pass ; because it must be understood that 
such was the intent of the parties. Morris v. Edgington, 3 
Taunt. 24. The other misconstruction, against which we would 
guard, is this ; when it is said, that in such a case as the pres- 
ent, the actually existing state of the passage way, at the time 
of the reservation, is not the measure or description of the right 
reserved, we do not mean to say, that such state of the passage 
way may not be evidence, and often evidence of a very forcible 
and determinate character, to prove what is reasonable and con- 
venient, and what those most conversant with the matter have, 
by their practice, shown to be in their opinion most reasonable 
and convenient, under given circumstances. And this goes far 
to show what was in the mind of the court, when they seemed 
to consider the actual condition of the way, at the time of the 
reservation, as equivalent to the convenient passage way re- 
served by the deed. 

This cause again came before the court in June 1838. The 

judge, on that trial, had instructed the jury, that as to arch 
ing over the passage way, if it did not occasion any inconven 
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ience, by darkening it or otherwise, in respect to the uses for 
which it was reserved, the plaintiff would not be entitled to any 
damage on this ground. 20 Pick. 298. This is wholly con- 
sistent with the opinion now expressed, but without stating defi- 
nitely what were the rights of the defendants, as owners, over 
the passage way, and therefore less explicit, than it might have 
been useful to state it, under the circumstances. In regard to 
the breadth, the jury were instructed, that the defendants were 
bound to maintain a passage way, equal in breadth to the dis- 
tance between the old gate posts, and otherwise convenient for 
the uses for which it was reserved. 20 Pick. 299. ‘The for- 
mer part of this direction was, we think, inaccurate, in taking 
the distance between the gate posts as the measure of the plain- 
tff’s right ; but supposing-that width and a reasonable width to 
be practically the same thing, this mode of laying down the rule 
would lead to no practical error in the result. The opinion of 
the whole court, on this part of the case, was extremely brief, 
and we are apprehensive that from its conciseness, or from the 
implications which it carries, rather than from any thing expressed, 
it may have led to an erroneous application of the rule of law, 
in the subsequent trial. It is thus stated: ‘‘’The right of way 
from Washington Street to the rear of the defendants’ buildings 
seems to be definite and certain. The use of it, as it existed in 
fact from the date.of the reservation to the time of the trial, has 
been satisfactorily ascertained. It was then uncovered. No 
right to cover it was granted. ‘The jury have found it to be 
darkened and injured by the arch over it, and have assessed 
damages for the injury. Of this there can be no complaint.” 
20 Pick. 302, 303. 

The way, indeed, was definite and certain as to its direction 
and the purpose for which it was reserved; and the long use 
was good evidence of what the parties concerned understood as 
necessary and convenient. But when it is said, that the passage 
way was then uncovered, and no right to cover it was granted, 
especially as the plaintiff claimed a right to have it open to the 
sky, it may have been understood, though not so expressed, 
that, without such right granted, the defendants had no such 
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right. We think it could not have been so intended, and that 
the court did not pass upon that question; especially as the opin- 
ion immediately proceeds to state, that the jury have found that 
it had been ‘‘darkened and injured by the arch over it,” 
and assessed damages for the injury. Supposing, then, that the 
defendants had a right to arch the passage over, yet, if in the 
exercise of that right, they had done it in such a manner as to 
injure the plaintiff, and that by means thereof he had suffered 
special damage, he might recover the damages given in that 
case, on the principle of the maxim, that every one shall so 
use his own property and his own right, as not to injure another. 
This principle may be well illustrated by a recent case. The 
defendants were erecting a steam boiler and apparatus on land 
adjoining the premises of the plaintiff, and by some mismanage- 
ment it exploded and did damage to the plaintiff’s buildings. 
The defendant was held liable. Waitle v. Hague, 2 Dowl. & 
Ryl. 33. 

It therefore does not appear whether the damage, given for 
arching over the passage way, was given for a supposed viola- 
tion of the plaintiff’s right in the estate, or for a supposed con- 
sequential special damage done to the plaintiff, in the exercise 
of the defendants’ own right in a careless or improper manner ; 
and there was nothing in the instruction to the jury, under which 
that verdict was found, to show that it was not given on the lat- 
ter ground ; in which case, there was no reason to set aside the 
verdict. ‘The amount of the damages was not such as to indi- 
cate that the jury might not have proceeded on the latter ground, 
or to call the particular attention of the court to the distinction 
between these grounds. We think, therefore, that the question ~ 
now distinctly brought before the court has not been decided 
by any of the opinions heretofore given by the court. That 
question is, whether the defendants had a right to build over the 
passage way. On that question, for the reasons herein before 
expressed, the court are of opinion, that the defendants, as 
owners of the land, had a right to build over the ground on 
which the passage way in question was reserved ; that the plain- 
tiff, under his reserved privilege, had no right to have it open 
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above to the sky, or to any other height, except so far as necessary 
and convenient for the uses of the foot way reserved, sufficient in 
height and breadth for the purposes expressed in such reservation. 

Having taken this more broad and extended view of the rights 
of these parties, and the grounds of law on which they rest, it 
will be-the less necessary to take into consideration the particu- 
lar exceptions to the charge of the judge, upon which the cause 
now comes before us. So far as the judge charged the jury, 
that the defendants had no right to arch over the passage, and 
use the space over it for any purpose of building, such charge 
was erroneous, and had a tendency to mislead the jury. We 
are also of opinion, that so far as the judge instructed the 
jury, that the defendants were bound to keep open a passage 
way equal in width to the distance between the old gate posts, 
it was not strictly correct, although a passage of such width, and 
one of reasonable width, might not practically differ. We are 
aware that a similar instruction had before been given at nist 
prius, but it was before the case had been so fully considered 
as at present. 

For the reasons already given, the court are of opinion that 
the instruction of the judge was incorrect, so far as. he directed 
the-jury that the defendants were liable for damages if the new 
passage was rendered more inconvenient, by being covered, by 
reason of its being made a place of resort, or by being dark- 
ened, or otherwise. 

As to the darkening, we think the jury should have been in- 
structed, that the defendants were not liable for damages, unless, 
from the length of the passage way, it was so darkened as to 
render it unfit for the purposes of a passage way. We may 
conceive of a covered passage of eight or ten feet high, of a 
length so considerable, that unless openings were left, there 
would not be light enough admitted at the ends to enable per- 
sons to use it with comfort, for the purposes of a passage way. 
But unless darkened to that extent, it is not a case for damage. 
It must render the premises to a sensible degree less valuable for 
the purposes of business. Parker v. Smith, 5 Car. & P. 438. 
Back v. Stacey, 2 Car. & P. 465. Wells v. Ody, 7 Car. & 
P. 410. Pringle v. Wernham, 7 Car. & P. 377. 
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We think, also, that the jury should have been instructed, that 
the defendants were not liable for damages by reason of this 
covered passage being made, to a greater extent, a place of re- 
sort, by other persons ; first, because the consequential damage 
from that cause is too remote to be made the subject of an ac- 
tiin ; but more especially, because the plaintiff must either keep 
tle passage closed, and thus prevent the entrance of other per- 
sons, or seek his remedy by law, against those who do the ac- 
tual injury. 

One other subject, growing out of this report, remains for 
consideration. In the present action, the plaintiff claimed dam- 
ages for injuty done to his tenement by darkening an attic win- 
dow, which overlooked the roof of the defendants’ old building. 
From the manner in which the facts are stated in the report, and 
the plans exhibited, I am not sure that the court fully under- 
stand the question. As we understand it, the complaint is, that 
the defendants’ predecessor, by taking down the old building and 
erecting another somewhat higher and deeper, that is, further 
west, has obstructed the window in question, and diminished the 
air and light formerly received through it into the plaintiff’s 
house. ‘Taking this to be the case, we think it was determined 
in the former case, and rightly determined. ‘The court did not, 
on a former occasion, mean to say that where one person, Own- 
ing two contiguous tenements, grants one to another person, re- 
serving certain easements for the benefit of his own estate, and 
granting others in his own estate for the benefit of the estate 
conveyed, the parties and their successors might not acquire 
other easements respectively, by grant, or prescription arising 
subsequently. But the principle was this ; that when the enjoy- 
ment of a particular privilege may reasonably be referred to a 
deed, it shall be considered as derived from such deed, and then 
the just construction of the deed will fix the rights of the parties. 
In the present case, Haugh, owning two tenements contiguous to 
each other, granted one in fee to Tew, reserving certain ease- 
ments. Such right in fee vests in the grantee all the powers of 
an owner, and of course a right to pull down the buildings and 
erect new ones; and such right can be restrained and qualified 
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only by express reservation. ‘The deed in question contains this 
clause : ‘¢ And it is mutually agreed between the said parties, 
that whensoever the said Henry ew, (the grantee,) his heirs 
or assigns, are minded to make or add any addition of building | 
backward, he or they shall only make the breadth thereof equal 
with the breadth of the back of the chimneys of the said tene- 
ment hereby granted.” 

It must be recollected, that building backward was an ex- 
pression equal to building more westwardly, or more distant from 
the street. But a restriction against extending in breadth, pro- 
hibited the grantee from building more northerly, or in other 
words, nearer the grantor’s other tenement. ‘The Gase, then, is 
that of a grantor conveying a tenement adjoining his own ; the 
parties understand that the grantee, as owner, will have a right to 
alter the buildings, or erect new ones, and they provide, by an 
express stipulation, that in such event the grantee shall not erect 
any building nearer than a certain prescribed line to the tenement 
of the grantor. But no limit is prescribed as to the height of the 
building. The construction we formerly put on this agreement 
was, that as expressio unius exclusio est altertus, the limitation 
upon the right of the grantee as to nearness, without any stipu- 
lation as to the height of such building, raised a fair implication 
that no such restriction was intended. And we still consider 
that this construction of this agreement of the parties was cor- 
rect. ‘lhe grantor owned both tenements ; he had the full dis- 
posing power; he might decline selling at all, and he might 
prescribe such conditions and limitations as he might think expe- 
dient. ‘I'he more he charged the estate granted with incum- 
brances and servitudes, the less price he would probably obtain 
for it. And so, on the other hand, the more liberal the grant, 
the higher the price. We are then to presume, that when he 
had the entire power in his own hands, he took care to protect 
his own estate, and secure the quantity of air and light necessa- 
ry to the enjoyment of it, by prohibiting his grantee from build- 
ing so near thereto as to injure it. If, then, the defendants have 
not built within the limit so prescribed, or, conformably to a 
former judgment of the court, have removed their building, so 
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far as it was erected within that limit ; and if, as we suppose, the 
darkening of the plaintiff’s attic window was occasioned by 
building higher than the old building, but within the limit thus 
prescribed by the deed, it was damnum absque injuria, and the 
plaintiff can recover no damage on that account. 

Verdict set aside, and new trial granted. 


Grorce W. LittLe vs. Groree B. Rocers & another. 


In an action upon a promissory note, (1 Met. 108.) it ap- 
peared that a greater rate of interest thereon, than is allowed by 
law, had been taken by the plaintiff, and the defendants thereupon, 
according to the Rev. Sts. c. 35, § 2, had judgment for their full 
costs, and the plaintiff had judgment for the balance only, which 
remained after deducting threefold the amount of the interest 
thus taken. The plaintiff now moved that the costs recovered 
by the defendants might be set off against the damages recovered 
by the plaintiff. 

Tue Court directed that the defendant should tax his bill 
of costs, and that his attorney’s claim for fees and disburse- 
ments being first paid by the plaintiff, the balance should be de- 
ducted from the plaintiff’s judgment. See Rev. Sts. c. 88, § 28. 
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Where a committee of the proprietors of a township lay out, by metes and bounds, a 
lot to B., on the original right of A., and such laying out is recorded in the proprie- 
tors’ books, and no adverse claim to the lot is made for nearly thirty years ; this is 
prima facie evidence that the laying out was right and regular, although there is no 
other evidence that A. was one of said proprietors, and although his name is not in 
the list of proprietors which is found in their books. 

Though a grantee enters upon more land than is included in his deed, yet if the grantor 
afterwards indorses on the deed a recital that it was intended to convey all the land 
upon which the grantee has entered, and covenants to warrant the whole to the gran- 
tee, his heirs and assigns ; this is evidence that the grantee had a right to enter upon 
all the land, and will authorize him and his heirs to defend their possession under the 
grantor’s title. 


Trespass for breaking, &c. the plaintiffs’ close in Mount 
Washington, called the twelve acre lot, and cutting down trees. 

It appeared, from the report of Wilde, J. before whom the 
case was tried, that the locus in quo was wild land, but connect- 
ed with a pasture belonging to the plaintiffs’ ancestor, who had 
formerly cut timber and firewood thereon, and who, and those 
claiming under him, had maintained a fence, for more than forty 
years, on the northerly side thereof, as hereinafter stated in the 
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opinion of the court. ‘The easterly side of said lot bounded on 
the westerly line of the town of Sheffield. 

It was proved or admitted that the defendant had recently cut 
wood on the lot in question. 

The plaintiffs offered in evidence the following entry in the 
records of the original proprietors of Mount Washington, which 
was signed by two of a committee of three who had been ap- 
pointed by said proprietors to set off and assign lots: ‘* May 
28th, 1789. ‘Then surveyed and laid out to David Benton 
twelve acres of land adjoining to Sheffield line, and is laid out on 
the original right of John Fellows, in the second division, being 
butted and bounded as followeth: viz. beginning at a heap of 
stones in Sheffield west line, westward from said Benton’s dwel- 
linghouse ; thence north, 73° west, 3 chains to a chestnut stad- 
dle marked, and stones to it; thence south, 23° west, 14 chains 
and 56 links to a stake and stones ; thence north, 73° west, 5 
chains and 50 links to a walnut tree marked, at the foot of the 
mountain ; thence south, 41° 26’ west, 6 chains and 4 links to 
a chestnut staddle marked ; thence south, 73° east, 13 chaims 
and 36 links to a stake and stones in Sheffield line; thence 
north, 14° east in Sheffield line, 19 chains and 80 links to the 
first mentioned corner.” 

The plaintiffs produced no evidence that John Fellows was 
an original proprietor, and his name did not appear in the list of 
such proprietors contained in their records. ~ The defendant, 
therefore, objected to the admission of the above eniry in evi- 
dence. But the judge ruled, that as said location was allowed 

to be recorded, and was assigned to the right of Fellows, by a 
~ committee of the proprietors appointed for that purpose, it might 
be presumed that he was one of the proprietors. 

It was proved that David Benton died in 1797, leaving six 
heirs, among whom his estate was divided. ‘The lot in question 
was not set off to either of ‘them, but was set to his widow as 
part of one third of his estate, which he devised to her, to hold 
during her life. After her death, his son, David Benton, by 
deed, dated February 18th, 1801, released to Stephen Benton, 
another son, certain real estate, which was thus described: ‘* All 
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and every part of the land or real estate lying in Sheffield, which 
was willed by David Benton to Sarah Benton, his wife, and 
which, by virtue of said will, I now in any way claim, or 
hereafter may claim. Also all that my sister Lydia, wife of 
Samuel Taylor, had, by virtue of said will; she having before 
eomveyed the same to me.’? The defendant objected, that this 
deed did not convey the lot in question, which is situate in 
Mount Washington. But the judge, for the purpose of the trial, 
ruled that said deed conveyed all David’s right to that part of 
his father’s estate which was assigned to the widow under his 
will. 

The plaintiffs also introduced a deed from said Stephen Ben- 
ton to Benjamin Sheldon, dated June 15th, 1803, and from said 
Sheldon to Atwater Cook, dated August 26th, 1811, convey- 
ing land bounded by the line between Sheffield and Mount 
Washington, ‘*to the southeast corner of land deeded by Asa 
Sparks to David Benton ; thence westerly on the north line of 
land which is the. south line of said parcel of land deeded by 
said Sparks to said David Benton, now owned by said Sparks, to 
the foot of Mount Washirgton ; thence northerly, by the foot of 

said mountain, to the southwest corner of the Haskins farm now 

occupied by Wyllis Bartholomew, which is the northwest corner 
of said piece of land deeded by said Sparks to David Benton.” 
The defendant proved. that the Haskins corner was thirty or 
forty rods east of the corner of the twelve acre lot, and con- 
tended that the deed did not cover the locus in quo. ‘The judge 
ruled, for the purpose of the trial, that the deed did cover said 
twelve acre lot. 

The plaintiffs introduced a deed, dated April 3d, 1815, from 
Atwater Cook to Thaddeus B. Cook, (the father of one of the 
plaintiffs,) of a farm, the westerly bound of which is the line of the 
town of Mount Washington, which is the east line of the twelve 
acre lot: Also an indorsement on said deed by Atwater Cook, 
signed, sealed and acknowledged by him on the 10th of Novem- 
ber, 1830, reciting that the westerly course to Mount Washing- 
ton line, in said deed, ‘‘ did not extend so far westwardly as was 
intended, not knowing at that time where said line was, but was | 
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supposed to be further west, to the foot of Mount Washington 
west, and to contain all the land that is in the town of Mount 
Washington west of Sheffield line, and to contain all that part of a 
ceriain piece of land deeded by Asa Sparks to David Benton, 
and by Stephen Benton to Benjamin Sheldon, and from said 
Sheldon to said Atwater Cook, the grantor, which was agreed 
upon by the within parties.”? Said indorsement concluded thus : 
‘¢ | therefore do covenant with the within grantee [Thaddeus B. 
Cook] his heirs and assigns, to warrant these premises according 
to the true meaning of the within deed.” 

The defendant contended that this indorsement was not a deed 
sufficient to convey the twelve acre lot ; but the judge ruled 
otherwise for the purpose of the trial. 

To all these rulings the defendant excepted. 

The defendant then introduced two deeds, dated January 8th, 
1830, from Robert Campbell and Jeremiah Dibell, conveying to 
him lands which included the twelve acre lot : Also a deed, da- 
ted July 1st, 1800, from Robert Campbell, senior, to said Rob- 
ert Campbell, of ‘‘all the land which is to be laid to the right of 
land in Mount Washington, whereof Jonathan Petitt was the 
original proprietor, be the same more or less :”? Also a deed, 
dated March 10th, 1779, from Jonathan Petitt to Robert Camp- 
bell, of ‘Sone right of land in T'auconnock mountain, viz. lot 


No. 17, with the undivided, he (said Campbell) paying the cost 


that hath or shall arise upon said land :’’ Also a deed from John 
Dibell to Jeremiah Dibell. 

The defendant introduced proof that Jonathan Petitt and 
John Dibell were original proprietors of Mount Washington ; 
and also introduced a copy of a survey bill of undivided land 
laid out to Robert Campbell, senior, and Jeremiah Dibell, cov- 
ering that part of the twelve acre lot on which the alleged tres- 
pass was committed, (with other lands,) upon the original right 
of said Jonathan Petit and John Dibell. This survey was 
signed by two only of a committee of three, appointed by the 
proprietors. ‘The plaintiffs objected that two proprietors could 
not legally make a joint pitch; but this objection was over- 
ruled. 


_ <a 


SEPTEMBER TERM 1841. 483 


Spurr & others v. Bartholomew. 


By consent of the parties, a verdict was returned for the 
plaintiffs, which was to be set aside, if the evidence was not 
‘sufficient to sustain it, or if the proceedings at the trial were 
wrong. 

This case was argued at the last September term. 

Barnard § Bishop, for the plaintiffs. 

Sumner, (Ensign was with him,) for the defendant. 

Wipe, J. This was an action of trespass quare clausum, 
and the only question is, whether the plaintiffs’ title, as proved 
at the trial, is sufficient to support the action. ‘The damages 
claimed are inconsiderable, and a verdict was taken for the 
plaintiffs by consent. ‘The plaintiffs rely on a title by posses- 
sion, and contend also that they have derived a valid title and 
right of property from the original proprietors of the land. 

It was proved that the plaintiffs, and those under whom they 
claim, had maintained a fence separating the twelve acre lot, on 
which the trespass is alleged to have been committed, from the 
lot adjoining northerly, which was extended to the foot of a 
steep and precipitous mountain, to prevent the cattle from pass- 
ing round between the farms, and to save the expense of erect- 
- ing a fence on the westerly side of the lot. The evidence of 
the plaintiffs’ possessory title is not fully reported ; it was, how- 
ever, such as would fully maintain an action of trespass against a 
' stranger, or any ene not having a right of entry ; but not such as 
would by law constitute a disseizin of the true owner. And so 
it was decided at the trial. ‘The defendant thereupon gave in 
evidence two deeds to him from Robert Campbell and Jeremiah 
Dibell, dated January 8th, 1830, which deeds included the 
twelve acre lot ; and it was proved that Campbell and Dibell 
had acquired their title to the said lot by certain pitches by 
them made in the rights of John Dibell and Jonathan Petitt, 
who were original proprietors of Mount Washington. These 
pitches were made at different times, from 1818 to 1828, and 
were recorded in the proprietors’ book of records, May 20th, 
1828. 

Several objections have been made to the regularity of these 
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proceedings, which we have not thought it necessary to con- 
sider ; being of opinion that the plaintiffs’ title, derived from the 
proprietors of the township, under a prior location and division 
of the common lands, is the older and beiter title. This title is 
derived from a pitch or location made by one David Benton, in 
the year 1789, and laid out on the original right of one John Fel- 
lows. It includes the twelve acre jot, according to a survey of a 
committee of the proprietors, a return of which was made by them, 
and was regularly recorded in the proprietors’ book of records. 
It is objected, that there is no sufficient evidence to prove 
that John Fellows was a proprietor. But we are of the opin- 
ion, that a pitch or location made in his right, surveyed as it was 
by a committee of the proprietors, and a return thereof made by 
them, and recorded in the proprietors’ book of records, amounts 
to sufficient prima facie evidence of the right claimed. No ad- 
verse claim was interposed for nearly thirty years. After the 
death of David Benton, the twelve acre lot was assigned to his 
widow, as a part of the estate devised to her for life, and, on her 
decease, it descended to his heirs, from one of whom the plain- 
tiffs derive their title. 

The presumption from these facts is, that the location was 
rightly and regularly made ; nothing appearing to the contrary. 
Fellows might have been a proprietor, although his name does 
not appear by the records of the proprietors, except in this in- 
stance, and although at this distance of time no direct evidence 
of the fact can be adduced. ‘The case, therefore, must be de- 
cided upon presumptive evidence ; and this appears to the court 
to be satisfactory. The ancient claims of parties are admissible, 
as presumptive evidence of title ; and such evidence is strong, 
when accompanied with a long, uninterrupted possession of any 
part of the estate claimed. 3 Dane Ab. 506. So it has been 
held, that if a party had been permitted to vote in a proprietors’ 
meeting, that was good presumptive evidence to prove that he was 
a proprietor, although after a lapse of many years he might be un- 
able to produce any other evidence of title. Every reasonable 
presumption in favor of ancient claims is to be allowed, especial- 
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ly when followed by possession ; and we are of opinion that the 
presumptive evidence in the present case is sufficient to establish 
the right of John Fellows as one of the proprietors of Mount 
Washington. 

Another objection to this location was made at the trial, on 
the ground that the return of the survey was not signed by all 
the members of the committee. This objection, however, if 
well founded, would not avail the defendant, because the location 
under which he claims is open to the same objection. And if 
both locations be invalid for this reason, the plaintiffs would be 
entitled to maintain their action on their possessory title. 

Then an objection was made to the deed from David Benton to 
Stephen Benton, (both of whom were heirs of David Benton 
senior,) and it was contended that, by the description, the twelve 
acre lot was not included. ‘This objection is immaterial, be- 
cause the plaintiffs claim under a deed from Stephen Benton to 
Benjamin Sheldon ; and Stephen’s. share in the property, as one 
of the heirs of his father, passed by that deed ; which is sufficient 
to sustain the present action. There appears to be a mistake in 
the latter deed as to Cook’s corner ; but taking the whole de- 
_ scription together, we think it may be construed so as to include 
the locus in quo. 

Again, it is objected, that the deed from Atwater Cook to 
Thaddeus B. Cook, the father of one of the plaintiffs, does not 
include the twelve acre lot ; and it is true that this deed is not a 
regular and formal conveyance of that lot. But by the indorse- 
ment on the deed, we are of opinion that Thaddeus B. Cook 
had a right to enter on that lot, and that he, during his life, and 
the plaintiffs, since his death, had a right to defend their posses- 
sion under the title of Atwater Cook. 

But if these objections to the plaintiffs’ derivative title from 
David Benton were well founded, still we think this action is 
maintainable on another ground. If the pitch made by David 
Benton upon the right of John Fellows was valid, and vested in 
him a legal title in severalty, then the pitch afterwards made, 
under which the defendant claims title, was void, and his title 
fails, And the plaintiffs, having possession of the locus, may 
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well support their action without any further proof of title. 
This view of the case renders the supposed defects, in the plain- 
tiffs’ derivative title from Benton, immaterial. 

Judgment on the verdict. 


INHABITANTS OF CHESHIRE vs. Ropert R. Briaes. 


Under the Rev. Sts. c. 90, the return of a writ into the clerk’s office with an attach- 
ment of real estate indorsed thereon, in the usual course of former practice, does not 
constitute an effectual lien as against a subsequent bond fide purchaser of the estate : 
To secure such a lien, the writ, or a copy thereof, with the officer’s return, must be 
deposited in the clerk’s office, to be entered in a book kept by him. But those stat- 
utes did not make it the duty of the attaching officer to deposit the writ, &c. in the 
clerk’s office, for this purpose. 


THis was an action against a deputy sheriff for not attaching 
the real estate of David Sherman on a writ sued out against him 
by the plaintiffs. 

At the trial before Dewey, J. it was in evidence that the 
plaintiffs, on the 9th of October 1837, delivered to the defend- 
ant a writ against said Sherman, with an oral direction to attach 
his real estate ; that the defendant returned on the writ that he 
had attached such real estate ; but that he did not deposit in the 
office of the clerk of the court either the writ or a copy thereof, 
according to the Rev. Sts. c.90: That Sherman, when the writ 
was delivered to the defendant, owned and possessed real estate 
sufficient to satisfy the claim demanded in the writ; and that 
after the writ was filed in court and the action entered, and be- 
fore judgment was rendered, Sherman conveyed said real estate, 
and had ever since been destitute of visible property, and re- 
puted to be insolvent. 

It was admitted, that when the writ was delivered, as afore- 
said, to the defendant, he was not requested to leave it, or a 
copy of it, in the clerk’s office ; that no money was tendered 
or offered to him on this account ; and that he did not demand 
any money on this account, but agreed to serve the writ, when it 
was so delivered to him. 


a 
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The case was taken from the jury, under an agreement of the 
parties that if, on the foregoing statement, the court should be 
of opinion that the plaintiffs cannot support the action, a non- 
suit should be entered : Otherwise, that the action should stand 
for trial. 

Robinson & Sayles, for the plaintiffs. 

Briggs & Wells, for the defendant. 

Dewey, J. ‘Two questions arise in the present case. 1. 
Was-such an attachment made of the real estate of David Sher- 
man, on the writ of the plaintiffs, as created a valid and eftec- 
tual lien as against a subsequent bond fide purchaser of the same 
estate for a valuable consideration ? 

The validity of the attachment depends upon the construction 
to be given to the Rev. Sts. c. 90, §§ 28, 29, 30, requiring, 
in case of an attachment of real estate, that the original writ, 
or a copy thereof, and so much of the officer’s return as relates 
to the attachment of such estate, shall be deposited in the of- 
fice of the clerk of the court for the county in which the lands 
lie; and making it the duty of such clerk to enter, in a book to 
be kept for that purpose, the names of the parties, the time 
when said attachment was made, &c. ‘The facts stated in the 
present case only show the usual return by the officer, on the writ, 
of an attachment, but no other deposit of the writ in the office of 
the clerk, than necessarily occurs in all cases of actions at law 
entered and prosecuted in the usual course of practice, without 
any purpose of securing a lien by attachment. ‘This, it seems 
to us, is not sufficient to give force and validity to the attach- 
ment. ‘The statute referred to has materially changed the for- 
mer Jaw on the subject, and requires other acts of notoriety 
besides the return of the officer indorsed on the writ. 

Attachments of real estate are required to be entered in the 
book kept for such purpose, by the clerk of the court. There 
must be, as heretofore, a return of the attachment indorsed on 
the writ ; and that may be effectual as an attachment, even be- 
fore the deposit of the writ or copy thereof, if the writ is de- 
posited within three days from the time of making such attach- 
ments ; otherwise, from the time when the writ or copy is so 
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deposited. But before the clerk can be required to make such 
entry in his book of records of attachments, the writ or copy 
should be delivered to him, for the purpose and with the view 
of having such entry made as will secure a lien by attachment. 

It results from this view of the statute regulating attachments 
of 1val estate, that the attachment, returned on the plaintiffs’ writ 
against David Sherman, was so far defective as to be liable to 
be defeated by a conveyance from Sherman to a bond fide 
grantee ; and the estate having been thus conveyed, during the 
pendency of the action in court, the attachment was thereby 
lost. 

2. ‘The next inquiry is, whether the officer, by whom the at- 
tachment was made on the writ, is, upon the facts stated in the 
report, chargeable with any such misfeasance or neglect of duty 
in the case, as should charge him with the loss which has been 
sustained by reason of the attachment not being duly Ronee 
and the lien thus retained. 

The revised statutes do not in terms impose upon the officer 
attaching real estate the personal duty of perpetuating the lien, 
by depositing in the clerk’s office where the land is situate the 
writ, or a copy thereof, for this purpose. It is a part of his of- 
ficial duty that he should duly certify the attachment upon the 
writ, and that the writ itself should, on or before the return day 
of the same, be duly returned into the office of the clerk of the 
court to which the same is returnable ; but the further act of 
filing the writ or a copy thereof with the clerk, for the purpose 
of procuring a proper entry in the book of registry of attach- 
ments of real estate, is an independent and entirely distinct ser- 
vice. By the provisions of the Rev. Sts. ¢. 90, the writ or 
copy is required to be left in the office of the clerk of the court 
for the county in which the lands lie, which may be other and 
different from the county where the writ is made returnable. No 
fees are directed by the statute to be allowed to the officer for 
performance of such duty. It is obviously a service which 
may be performed by the plaintiff, or any authorized agent of © 
his ; all that is requisite, on the part of the officer, being the mak- 
ing of a proper certificate of the attachment, upon the writ ; 
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and this being done, all the further services requisite to securing 
the attachment may as easily be performed by the plaintiff, as 
by the officer. As presenting a case somewhat analogous to that 
under consideration, I would refer to the provisions of St. 1783, 
e. 57, requiring the levy of an execution upon the real estate of 
the judgment debtor to be recorded in the registry of deeds 
within three months from the time of making the levy, to make’ 
it valid and effectual against others than the debtor and his heirs. 
This requisition is as positive, and the necessity of a compliance 
with its terms as absolute, to preserve the title of the judgment 
creditor under the levy, as is that of the revised statutes requir- 
ing the deposit of the writ or copy with the clerk, to preserve 
the lien by attachment. But upon a case arising under St. 1783, 
c. 57, it was held by this court, that it was not the official duty 
of the officer to cause the execution to be thus recorded. To- 
bey v. Leonard, 15 Mass. 200. It is only by the further pro- 
visions on that subject, Rev. Sts. c. 73, § 17, imposing such 
service upon the officer, and providing compensation therefor, 
that this duty has devolved upon him. We think that the 
duty of depositing the writ or copy in the c.erk’s office, for re- 
gistration of the attachment, was not by the revised statutes 
enjoined upon the officer serving the precept; and the present 
case is one of those instances, often occurring in legislation upon 
a new subject, where the great principle is distinctly brought 
forward and adopted in the statute, but the law is imperfect and 
defective in the details necessary or convenient for its full and 
proper execution. ‘I’his omission has since been fully provided 
for by the supplemental acts of 1838, c. 186, and 1839, c. 89, 
making it the duty of the officer, when he atiaches real estate, 
to deposit in the office of the clerk of the court the original 
writ, or a copy thereof, omitting the declaration, for the purpose 
of having it entered in the registry of attachments. Provision 
is also made for the fees to be taxed for such services. The 
case before us, having arisen under the revised statutes, is not 
affected by these additioral acts. 
Plaintiffs nonsuit. 
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LeMUEL C. GLEZEN vs. CALVIN Roop. 


A bail bond, executed by the principal and one surety cnly, is valid against the surety, 
though he is-not a citizen of the Commonwealth, and has no real estate therein, if 
he has personal property in the county, to the amount of his liability on the bond: 
And if an officer return such bond with the writ, he is not liable to the plaintiff in 
an action for not returning a bail bond. 

4. bail bond, in which the obligors acknowledge themselves bound to the sheriff, by his 
pruper name, will support a scire facias in the name of the plaintiff in the original 
suit, although, by a clerical error, the bond is made payable to another person. 

Though an officer who takes a bail bond is liable to an action for not returning it with 
the writ, yet if he deliver or offer to deliver it to the plaintiff in season for the plain- 
tiff to prosecute a scire facias against the bail, he is liable for nominal damages only. 


Trespass upon the case against a deputy sheriff for not re- 
turning, or delivering to the plaintiff, a bail bond alleged to have 
been taken by the defendant, in a suit by the plaintiff against 
Otis W. Dimmick. 

It appeared, at the trial before Strong, J. in the court of 
common pleas, that the plaintiff sued out and delivered to the 
defendant a writ against said Dimmick, returnable at the Octo- 
ber term, 1838, 01 the same court, and that the defendant re- 
turned on said writ that he had arrested the said Dimmick and 
held him to bail: That the plaintiff recovered judgment in that 
suit, at October term 1839, for $63:96 damage, and $ 16°71 
costs, and took out execution and delivered it to the defendant, 
who, on the 24th of February 1840, returned it wholly unsat- 
isfied ; certifying in his return that he could find neither the prop- 
erty nor the body of said Dimmick: That the plaintiff’s at 
torney, during the February term, 1840, of the court of com 
mon pleas, ascertained that no bail bond had been filed in the 
aforesaid case against Dimmick, and gave notice of that fact to 
the sheriff of the county, two or three weeks before the 22d of 
September following, and demanded of him a bail bond in that 
case ; but he delivered none. On said 22d of September, the 
defendant offered to said attorney the bond hereinafter describ- 
ed, as the bail bond taken in said case, which bond said attorney 
refused to receive, and demanded of the defendant a good and 
lawful bond in said case. 
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The defendant offered in evidence the bond which he had of- 
fered to the plaintiff’s attorney, and contended that it was good 
and sufficient, and that it constituted a defence to this action. 
The material parts of this instrument were as follows : ‘* Know 
‘all men, &c. that we, Otis W. Dimmick and Ellis Baker, are 
firmly bound unto Thomas Twining, Esq., sheriff of Berkshire, 
in the sum of $79, to be paid to the said Henry C. Brown,” 
[the former sheriff,] ‘‘ or his attorney, executors, &c.; for which 
payment we bind ourselves, &c. Sealed with our seals, August 
10th, 1838.”’ The usual conditions of a bail bond were an. 
nexed, and it was admitted that the bond was duly executed by 
said Dimmick and Baker. It was also proved or admitted that 
Baker, the surety, was not acitizen of this Commonwealth, and 
had no real estate within the same, when he executed the bond, 
but that he then had personal property if this county to the 
amount of $79 or more. 

The plaintiff objected to the reception of the bond in evi- 
dence, and contended that it. was not a sufficient bond, and that 
he was not bound to accept it. The judge ruled that it was a 
good and sufficient bond, and that it would have been a defence 
to this action, if it had been returned to the clerk’s office ac- 
cording to the direction of the Rev. Sts. c. 913; but that, as 
the bond was not so returned, the plaintiff was entitled to re- 
cover nominal damages. 

‘The jury returned a verdict for nominal damages, and the 
plaintiff alleged exceptions to the ruling of the judge as to the 
sufficiency of the bond. 

Byington, for the plaintiff. 

_ Sumner, for the defendant. 

Dewey, J. ‘The only question raised by the exceptions in 
the present case is, whether the bail bond, taken by the defend- 
ant, was so far good and sufficient, that if it had been duly re- 
turned and filed in the clerk’s office, it would have constituted a 
defence to an action like the present, where the only laches al- 
leged against the officer is the neglect to return or deliver to the 
plaintiff the bail bond, which, in his return indorsed on the writ, 
he certified he had taken. 
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The position assumed by the plaintiff is, that the instrument, 
offered to be delivered to him by the defendant as such bail 
bond, was a mere nullity ; and if this were so, the plaintiff 
would be entitled to recover substantial damages. On the other 
hand, if the bond taken in the present case be in any proper 
sense a bail bond, then the present action cannot and ought not to 
be sustained, except for nominal damages. If the bail, thus taken 
by the defendant, is insufficient bail, and the plaintiff sustains an 
injury from that cause, the remedy will be open to him for such 
misfeasance of the officer, under a proper declaration for such 
default. 

It is contended on the part of the plaintiff, that the bond ta- 
ken in the present case was not a bail bond, because it was ex- 
ecuted by only one person as surety. 

The duties of the sheriff, in the matter of taking bail, are 
prescribed by St. 23 Henry VI. c. 9, by which it was pro 
vided that the sheriff should let to bail, &c. ‘‘ upon reasonable 
sureties of sufficient persons, having sufficient within the county ;” 
which statute was virtually adopted and made part of the com- 
mon law of Massachusetts, subject to such modifications as may 
have been introduced by our own statutes. 

Various adjudications, both in England and in this Common- 
wealth, have been made in cases arising under this statute, by 
which it has been settled that a bail bond with but one surety is 
not for that cause void, although the sheriff may thus subject 
himself to eventual liability, if the surety taken should not be 
sufficient to respond, ona recovery in a suit on the bail bond, in 
case of the avoidance of the principal. 10 Co. 101, Beawfage’s 
case. 2 Saund. 61, note (5.) Long v. Billings, 9 Mass. 479. 
Rice v. Hosmer, 12 Mass. 129, 1380. Lane v. Smith, 2 Pick. 
284. 

The principle established by these decisions has been incor- 
porated into the Rev. Sts. c. 91, §$ 1, 2, 3; and also the pro- 
vision that the sheriff may require ‘‘ two sureties, having sufii- 
cient within the county in which the principal is arrested.” No 
question can possibly now exist as to the validity of a bail bond 
with: but one surety. It is valid as against such surety, and if 
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he becomes irresponsible, the liability devolves upon the officer 
who has accepted a bail bond with less than two sureties. 

It was further objected to the validity of this instrument as a 
bail bond, that the person who executed it as surety, though pos- 
sessed of personal property within the county, to the amount of 
his liability on the bond, was not a citizen of this Commonwealth, 
and had no real estate within the same. | 

The language of the statute is ‘‘ reasonable sureties of suffi- 
cient-persons having sufficient within the county.” It seems to 
have been understood that the requisition of the statute relates 
rather to the necessity of the estate of the persons, who become 
bail, being within the county, than to their personal residence. 
10 Co. 101. 9 Mass. 484. Howe’s Pract. 191. Whether, 
however, the officer would not be liable for taking insufficient 
bail, if he should accept a bond from two sureties, both of whom 
resided without the Commonwealth, and having no estate within 
it but personal estate, (however ample that might be at the 
time,) in case of the subsequent avoidance of the principal, and 
neglect of the bail to surrender him on a scire facias, if the 
creditor was unable to satisfy such judgment as might be ren- 
dered against them on their bond, either by a levy on their prop- 
erty, or otherwise —is a question upon which we express no 
Opinion ; the present case not requiring it. The bond of one 
residing without the Commonwealth is a valid bond, and obliga- 
tory upon the party executing it. It is not a nullity, like the 
bond of a feme covert, or a person non compos. The party 
giving such bond has so far connected himself with the original 
suit, that a scire facias will properly lie against him. By Rev. 
Sts. c. 90, § 45, and c. 92, § 3, ample provision is made for 
the service of process upon those persons who may be without 
the Commonwealth, but subject to its jurisdiction by reason of 
having property within it, or for other legal cause. No difficul- 
ty, thereftre, existed to prevent the plaintiff from pursuing his 
appropriate remedy by a scire facias against the bail taken by 
the officer ; and if, upon the institution of such suit, the principal 
had been surrendered and the bail thereby discharged, the 
result would have shown, that the bail taken was sufficient, 
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and the officer would thereby have been exonerated. On the 
other hand, if in such suit the bail had been charged, and 


the creditor was unable to satisfy the judgment against the: 


bail, the remedy of the creditor would be perfect against the 
officer, 'y an action against him for taking insufficient bail ; and 
that without any reference to the place of residence of the bail ; 
inasmuch as the officer necessarily subjected himself to such 
liability, by reason of taking only one surety. 

The only remaining objection taken to the validity of the bail 
bond arises from an error in the penal part thereof. The bond 
is given to Thomas ‘Twining, the sheriff of said county, to whom 
the obligor acknowledges he is bound in the sum of seventy nine 
dollars, to be paid to said Henry C. Brown, &¢. and with a 
condition annexed in the usual and proper form of bail bonds. 
The error is obviously a clerical one, occasioned by the inser- 
tion of the name of the late sheriff, as the person to whom the 
penalty of the bond was to be paid. 

Whatever might be the effect of such an error, if it had oc- 
curred in a single bond for the payment of money, the court 
are clearly of opinion, that this objection cannot prevail here. 
By our statutes, the action of debt on a bail bond does not lie, 
and the only remedy is by scire facias, in the name of the 
creditor. | 

In cases like the present, misrecitals in the bond have often 
been disregarded by the courts, and a strong disposition mani- 
fested to sustain the validity of such bonds, where they were sub- 
stantially correct, and did not violate the obvious provisions of 
the statute of 23 Henry VI. c. 9. Many cases to this effect 
are cited in Serjeant Williams’s notes to the case of Posterne 
v. Hanson, 2 Saund. 59. 

In Colburn v. Downes, 10 Mass. 20, an error in the bond, m 
the recital of the christian names of the plaintiffs, was held not 
to viuate ; it appearing from the whole bond, that the proper 
parties were sufficiently described and understood. 

Upon the whole matter, therefore, the court are of opinion, 
that the ruling of the court of common pleas was correct. 

Exceptions overruled. 


—— ee ee 


SEPTEMBER TERM 1841. 495 


Ross & another v. Tremain. 


Josuua A. Ross & another vs. NATHANIEL ’REMAIN. 


Where an oral agreement was made {for the sale of a messuage by A. to B. on certain 
conditions, and B. thereupon took possession thereof and made repairs thereon, and 
A. afterwards, pursuant to a new oral agreement between him and B. and C., conveyed 
the messuage to C. by a deed which was on a condition subsequent, conformable to 
the original agreement with B., and C. then took possession, but failed to fulfil the 
condition, and A. therefore reclaimed and recovered possession of the messuage, for 
condition broken ; it was held, that B. could not maintain an action against A. to re- 
cover pay for said repairs. 

Where real estate is conveyed on a condition that the grantee shall discharge a mort- 
gage previously made thereon by the grantor, and no time is mentioned or understood 
by the parties, at which the condition is to be performed, it must be performed in a 
reasonable time. ° 


AssUMPSIT to recover money expended in repairing a tavern 
house and other buildings of the defendant, situated in Lee. 
The case was tried before Dewey, J. from whose report it ap- 
peared that early in the year 1834, the plaintiffs, by an oral con- 
tract with the defendant, bought the said house, &c. and the land 
connected therewith, and received possession of the same. 
The property was then under a mortgage given by the defendant 
to the State of Connecticut, to secure a debt of $1700; and, 
according to said oral contract, the plaintiffs were to assume 
the payment of that mortgage, and ‘‘ take off the defendant from 
said debt,”’ and also to pay him $500. No time was agreed 
upon at which the defendant should be relieved from said debt, 
of receive the $ 500. 

The plaintiffs remained in possession, under said contract, 
until the last of October 1834, when it was agreed between 
them and the defendant, and Jcshua A. Barton, that Barton 
should “‘ take the place of the plaintiffs in their contract with the 
defendant.”” No written agreement was produced in evidence, 
but one was referred to in a deed (hereinafter mentioned) of the 
tavern estate, given by the defendant to Barton. In this ar- 
rangement, the plaintiffs agreed to take Barton’s house and land 
at the price of $900; the defendant was to give Barton a quit- 
claim deed of the tavern estate; Barton was to assume the 
aforesaid debt of $1700, ‘‘and take the defendant off from 
that ;”’ and the plaintiffs were to secure the aforesaid $500 by 
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a mortgage on the Barton house and land. No time was agreed 
upon at which the several parts of this arrangement were to be 
carried into effect. The plaintiffs, the defendant, and Barton, 
went together to the office of I’. Sturgis, Esquire, and the follow- 
ing deeds were there made and executed, viz. a quitclaim deed, 
from the defendant to Barton, of the tavern estate, dated October 
30th, .834 ; a deed, from Barton to the plaintiffs, of his afore- 
mentioned house and. land, dated October 29th, 1834, and a 
mortgage of the same by the plaintiffs to the defendant, to secure 
said sum of $500, also dated October 29th, 1834. 

The said quitclaim deed from the defendant to Barton was 
made subject to the following condition: ‘* Whereas the said 
Barton has this day executed to me his certain writing, prom- 
ising to pay up the said mortgage to the State of Connecticut, 
and discharge me from the same ; now if the said Barton fails to 
perform said promise, this deed is to be and remain in all respects 
null and void.” 

All these deeds were left with said Sturgis. The deed from 
the defendant to Barton was delivered then or soon afterwards. 
The other two deeds were not to be delivered until Barton 
should arrange the Connecticut debt of $1700 ; and Barton tes- 
tified that he never delivered the deed of his house and land. 

Barton took immediate possession of the tavern estate, and 
the plaintiffs took possession of his said house and land. Dur- 
ing the following winter, the agent of the State of Connecticut 
was at Lee, and required further security than Barton was then 
prepared to give, before he would consent to discharge the 
defendant from the $1700 debt. ‘The defendant thereupon told 
Barton, that he might ‘let the matter remain until spring.” 

The repairs, for which this suit was brought, were made by 
the plaintiffs between April and November 1834, and while they 
were in possession of the tavern estate. 

In the spring of 1835, the defendant and others attached 
Barton’s property while he was absent from the Commonwealth ; 
and on his return, the defendant offered to give him $ 20, ‘‘if he 
would take him (the defendant) off from the Connecticut mort- 
gage,’’ and desired him to leave the tavern estate. Barton 
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afterwards told the defendant he might sue him for possession of 
that estate, and that, if he did not take off the Connecticut 
debt, he would pay the cost; but if he did take it off, the de- 
fendant should pay the cost. The defendant sued Barton be- 
fore a justice of the peace, and recovered judgment, on the 20th 
of October 1835, for possession of said estate. 

Barton contracted with E. Prichard and H. Richmond, that 
they should fulfil his contract with the defendant ; and he gave 
the defendant notice of that contract. The defendant consented 
that they might so do. Barton, being afterwards taken sick, 
requested I’. Sturgis, Esq. before mentioned, to act for him in 
carrying into effect the aforesaid contract with Prichard and 
Richmond. By the arrangement made by Sturgis, Prichard 
and Richmond were to fulfil Barton’s contract with the defend- 
ant, and pay Barton $50. When Sturgis afterwards called on 
the defendant, the defendant said he would give $20 to be re- 
lieved from the Connecticut debt; but he afterwards declined 
doing any thing with Prichard and Richmond concerning the 
matter ; saying that if $50 were to be made, he had as good a 
right to it as Barton. 

Said Prichard testified that he informed the defendant that he 
would fulfil Barton’s contract, and that he was ready and had 
the means to do it; that the defendant thereupon claimed pay- 
ment for some repairs that he had made on the tavern house, 
which Prichard agreed to allow; and that the defendant then 
declined doing any thing further with Prichard and Richmond, 
unless they would take the mortgage made to him by the plain- 
tiffs on Barton’s house and land. 

The deed from Barton to the plaintiffs of his house and land 
was recorded May 11th, 1835; and the mortgage of the same 
premises from the plaintiffs to the defendant was recorded No- 
vember 13th, 1834. But Sturgis testified that he never delivered 
those deeds, which were left with him undelivered, when they 
were executed, as hereinbefore mentioned. The deed of the 
defendant to Barton was recorded November 13th, 1834. The 
defendant took possession of the tavern estate, on the first week 
in November 1835. His mortgage thereof to the State of 
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Connecticut has never been discharged or removed. A nonsuit 
was entered, subject to the opinion of the whole court, whether 
‘the jury would have been warranted in finding a verdict for the 
plaintiffs on the foregoing facts. 

Jones, for the plaintiffs. As it was the fault of the defendant 
that the original contract failed, the plaintiffs are entitled to re- 
cover. Kidder v. Hunt, 1 Pick. 328. James v. Bixby, 11 
Mass. 37. Farmington Academy v. Allen, 14 Mass. 175, 176. 
Eames v. Savage, 14 Mass. 425. The contract would have 
been fulfilled by Prichard and Richmond, if the defendant had 
not violated his agreement that they should take the place of 
Barton. 

There has been no breach of the contract by Barton. As 
no time was fixed for performance, he had his life to fulfil it. 
Eames v. Savage, 14 Mass. 428. . 

Porter, for the defendant. 

Wipe, J. Upon the facts reported, we think it very 
clear that this action cannot be maintained. It is an action of 
assumpsit to recover the plaintiffs’ expenditures in making cer 
tain repairs and improvements in a messuage, the property of 
the defendant, but which he had contracted to convey to the 
plaintiffs for a stipulated price ; and thereupon the plaintiffs took 
possession of the premises, and continued their occupation dur- 
ing the time of making the said repairs. By the contract, 
which was not reduced to writing, the property was to be con- 

| veyed subject to a certain mortgage, which the plaintiffs agreed 
to pay, and to exonerate the defendant from his personal liability 
therefor. After the repairs and improvements were made, the 
plaintiffs agreed to transfer their right and interest under the 
contract to one Barton, and to this transfer the defendant as- 
sented. And thereupon the defendant executed a deed of con- 
veyance of the premises to the said Barton, on condition that 
he should discharge the defendant from his liability for said 
mortgage debt. This condition has never been performed. No 
time was limited for the performance, at the time of the .con- 
veyance, but it was afterwards agreed that it might be postponed 
until the spring after the conveyance. If Barton, therefore, 
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has not obtained a good and absolute title to the premises, the 
defect is owing to his own neglect or inability to perform the 
condition, and not to any fault of the defendant. The condi- 
tion should have been performed in the spring of 1835, or if 
that was not so understood by the parties, it should have been 
perfermed within a reasonable time. The défendant never took 
possession o* the premises, until November 1835. And he had 
ever before been ready and desirous to complete the agree 
ment, and offered to pay $20 to Barton, if he would exonerate 
him from his liability for the mortgage debt, according to his 
contract and the condition of the deed. 

Considering these facts, and all the circumstances of the 
case, we are of the opinion, that the defendant had a right to 
reclaim’ the property conditionally conveyed to Barton; and 
that if he or the plaintiffs have suffered any loss or damage 
thereby, it is damnum absque injuria. 

By the condition of the deed it was provided, that if Barton 
should fail to pay said mortgage, the said deed was to ‘‘ be and 
remain in all respects null and void.”? ‘This was in conformity 
with the original agreement with the plaintiffs, which agreement 
the defendant has at all times been ready to perform on his part. 
It is true that he refused to carry it into effect for the benefit of 
Prichard and Richmond; but he was under no obligation to 
treat with them, or to sanction the transfer of Barton’s interest 
to them. 

We are also of the opinion, that after the long and unreason- 
able neglect of Barton to perform the condition of the deed to 
him, the defendant was not bound, by any principle of law or 
equity, to renew the contract, either with Barton, or with the 
plaintiffs. As therefore no neglect or refusal to fulfil the oral 
agreement made by the defendant has been proved, it is very 
clear, we think, that this action cannot be maintained. 

Nonsuit to stand. 
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A. and B. covenanted with each other, that as soon as certain arbitrators should ap- 
praise B.’s land and report their appraisement, A. would pay to B. the sum at which 
the land should be thus appraised, and B. would accept said sum and convey the land 
to A. by deed of warranty: The arbitrators made and reported their appraisement, 
and B. immediately declared, in their hearing and in the hearing of A., that he would 
‘* never let the land go for that price.’’ Held, that notwithstanding this declaration 
of B., A. could not maintain an action against him on his covenant, without first ten- 
dering the appraised value of the land, and demanding a conveyance thereof. 


CovENANT BROKEN. ‘The declaration alleged, that on the 
6th of April 1839, the plaintiff and defendant, by their deed 
of that date, mutually agreed to submit to three arbitrators 
(named in said deed) the valuation of certain real estate owned 
by the defendant, which he had promised to sell and convey to 
the plaintiff, and which the plaintiff had promised to purchase 
and pay for ; and that when said arbitrators should appraise said 
estate, and report in writing the sum which the plaintiff should pay 
to the defendant for the same, the plaintiff would pay such sum 
to the defendant, in the plaintiff’s notes, or the notes of J. Pomroy 
& Co., half in six months, and half in twelve months, with inter- 
est, and the defendant would accept such sum in such notes, and 
convey the said estate to the plaintiff by a deed of warranty ; 
and that either party, who should not abide the award of the ar- 
bitrators, and forthwith fulfil the same, should pay to the other 

party the sum of fifty dollars : That the arbitrators, on the 8th 
of April 1839, appraised said estate at $260, and reported 
their appraisement in writing: That the plaintiff was ready and 
willing to make and execute said notes, and to do and perform all 
other acts and things by him to be done and performed on his part, 
by virtue and reason of said deed ; but that the defendant, on the 
same day when said appraisement was made, and immediately 
after it was so reported, and in the presence of the arbitrators 
and of the plaintiff, declared his positive and absolute refusal to 
abide the appraisement and award; by reason of which said 
declaration and act of the defendant, the plaintiff was unable to 
do with effect the acts which he otherwise should and would 
have done in performance of his engagement to the defendant. 
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The parties submitted the case to the court upon a statement 
of facts, as follows : 

The plaintiff and defendant duly executed the agreement or 
covenant set forth in the declaration: The arbitrators or ap- 
praisers therein named met the parties and made an appraisement 
in writing, and indorsed the same on the back of said agreement, 
in these words: ‘‘'’he arbitrators named in the within agree-— 
ment, having examined the premises, &c. do award that said 
Pomrey pay to said Gold the sum of two hundred. and sixty 
dollars, in the manner within mentioned. April Sth, 1839.” 
(Signed by all the arbitrators.) After the award or appraisement 
was made known to the parties, and before the parties separated, 
the defendant said he never would let the land go at that price. 
No demand was ever made by the plaintiff on the defendant for 
a deed, or for the fifty dollars mentioned in the agreement, be- 
fore this action was commenced ; nor did the plaintiff ever tender 
to the defendant such notes as are mentioned in the agreement. 

It was agreed that the court might draw such inferences from 
the foregoing facts, as a jury would be warranted to draw from 
them. 

Wells & Rockwell, for the plaintiff. 

Porter, for the defendant. 

Putnam, J. Upon a true construction of the agreement be- 
tween the parties, independently of any waiver on the part of 
the. defendant, we think it very clear, that the plaintiff should 
have offered to make the payment in the manner awarded by: 
the arbitrators, and also have proved a demand upon the defend- 
ant for a conveyance of the estate, and a refusal on his part so 
to do, before any action could be maintained by the plaintiff 
against the defendant for a breach of the agreement. Com. Dig. 
Pleader, C. 51. In all cases where the estate or interest com- 
mences on a condition precedent, be the condition or act in the 
affirmative or negative, and to be performed by the plaintiff, the 
defendant, or any other, the plaintiff ought, in his count, to aver 
performance. Ughtred’s case,’77 Co. 10. Thus, if a man prom- 
ises to surrender land on payment of so much money, the 
plaintiff, in an action of assumpsit, ought to allege payment, or a 
tender andrefusal. 7T.R.131. Leav. Evelby, Cro. Eliz. 888 
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By the agreement, the plaintiff was to pay to the defendant, 
in and by the note of the plaintiff, or J. Pomroy & Co.’s note, 
jn six and twelve months, with interest, the amount of the arbi- 
trators’ appraisement of the value of the defendant’s estate ; and 
thereupon the defendant was to convey the estate to the plain- 
tiff ; and either party, who should not abide by the award, and 
forthwith fulfil the same, was to pay to the other the sum of fifty 
dollars. No particular time was appointed, at or within which 
the assent of the parties to the award should be given. ‘That 
assent was therefore to be manifested in a reasonable time. If 
the parties should have lain by beyond a reasonable time, neither 
of them could afterwards have had any remedy against the other 
for non-performance. And the party intending to perform the 
award, and to require performance by the other party, was bound 
to make that intention known accordingly, and to aver and prove, 
not only that he was ready, but that he actually offered to do the 
things required of him to be done to entitle him to a simultane- 
ous performance. 

But in the case at bar, the plaintiff avers a readiness, on his 
part, to perform, but avers no tender or offer of the payment 
which was awarded to be made on his part. Nor is there any 
averment that the plaintiff made any special demand on the de- 
fendant.to perform the award. And it is agreed, that no such 
demand was in fact made. If the case was to be decided upon 
this state of the pleading and facts, it would be clear that the 
plaintiff is not entitled to recover. 

But the plaintiff insists that the defendant, by his own conduct 
and declarations, waived the offer of performance which the 
plaintiff would otherwise have been required to prove; and that 
he, therefore, cannot be permitted to rely on this objection. 

If the defendant had voluntarily disabled himself to perform 
the agreement on his part ; as if, for example, he had conveyed 
the estate to a third person; the plaintiff would be excused 
from making a demand of performance by the defendant. For 
the law does not require vain things to be done by any party 
Yelv. (Amer. ed.) 76, note (2). Newcomb v. Brackett, 16 Mass 
161. But the plaintiff’s count, in such case, should set forth 


SEPTEMBER TERM 1841. 503 


Pomroy v. Gold. 


the fact which excuses him from making a demand, as was done 
in the case last cited. 1 Chit. Pl. (6th Amer. ed.) 352, 358. 
Milt v. Campbell, 6 Greenl. 109. 

The declarations of the defendant in the case at bar, upon 
which the plaintiff relies, do not constitute a disability on his part 
to perform the award. He expressed, at the time of the pro- 
mulgation of the award, a strong dissatisfaction with it, and said 
that he never would let the land go at that price. Now the par- 
ties have agreed that the court may draw from the facts the same 
inferences which a jury would be warranted to draw from them. 
Did the defendant intend, by that declaration, to give up any 
legal rights he might otherwise have had and enforced against 
the party with whom he was contending ? Did he mean to de- 
clare that he would subject himself to the payment of the fifty 
dollars, notwithstanding the plaintiff himself might not be willing 
to perform the award on his part? Did he intend, although the 
plaintiff should not offer to perform the award on his part, that 
he (the defendant) would notwithstanding perform, or pay the 
sum required as the alternative for non-performance? We all 
think that such a construction of the words used, or such inference 
from them, under the circumstances, would be carrying the ef- 
fect of the expression much further than the party intended it 
should go. It was a sudden ebullition of passion, rather than a 
deliberate yielding up of any rights or legal objections to which 
he might find himself entitled if the adverse party should pro- 
ceed to take legal measures on his part. If, in a reasonable 
time, the plaintiff had offered to pay, and had demanded per- 
formance by the defendant, the defendant certainly had the 
power to convey, and perhaps, on further reflection and knowl- 
edge, would have conveyed the estate. We think it was not in- 
tended by the declaration of the defendant, on which the plain- 
tiff relies, to confer any right upon the plaintiff beyond what the 
law gave to him. It should be taken as indicating general 
resistance of the defendant, rather than as the waiving or relin- 
quishing of any rights or advantage to which he was legally en- 
titled. And the jury, from the facts agreed, would be warranted 
m coming to such a result. The plaintiff, therefore, cannot 
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maintain this action, inasmuch as he has not averred and proved 
an offer on his part to perform, and a notice and special demand 
and refusal, on the part of the defendant. 

Plaintiff nonsuit. 


GrorcgEeE CampsELL & another vs. Dwieut R. Stetson 
& another. 


Where a lessee sublets the demised premises for a part of the term, the original lessor 
cannot recover rent of the sub-lessee. 

The Rev. Sts. c. 60, §§ 22, 23, do not declare by what acts a right to rent shall be 
created, vested, or transferred ; but merely declare how it may be apportioned and 
recovered when it is due. 


Dest for rent. The facts, as agreed by the parties, were 
these: The plaintiffs demised their tavern stand, in Pittsfield, 
to L. Brown, for one year from April Ist 1838, at a rent of 
$ 300, payable quarterly. Brown gave the defendants a written 
lease of said demised premises from December 20th 1838, to 
February 1st 1839, under which they occupied, and for which 
occupation they paid Brown according to the terms of said 
lease. They also held over until February 17th 1839. 

If the plaintiffs can recover, judgment to be rendered for them 
for such proportion of ¢ 300 as the defendants are liable to pay 
them. 

Rockwell, for the plaintiffs. 

E. H. Kellogg, for the defendants. 

Suaw, C. J. Here was no assignment of the term to the 
defendants, by the first lessee. It was an under-lease, creating 
a new and distinct term, for a part of the original term. The 
case of Gamon v. Vernon, 2 Lev. 231, and T. Jon. 104, was 
cited. ‘There the lessee assigned a moiety of the land for the 
whole term, and it was held that the lessor might maintain debt 
against the assignee, and recover a moiety of the rent. But 
the plaintiffs relied mainly upon the provisions of the Rev. Sts. 
c. 60, §§ 22, 23. Section 22d declares that every person 
in possession of land, out of which any rent is due, shall be — 
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liable for a proportion of the rent, &c. Section 23d gives 
an action of debt to recover rent. ‘These are part of a se- 
ries of provisions respecting long terms, where a rent Is re- 
served, and where the lands, out of which such rents are to issue, 
are to be treated as real estate, and as such may be divided and 
subdivided, by descent, partition, levy of execution, and other- 
wise, with various detailed provisions in regard to terms and the’ 
apportionment and recovery of rents. But these statutes do not 
declare when and by what acts a right to rent shall be created, 
vested, and transferred ; but only declare how it may be recov- 
ered when it is due; that is, apportioned and recovered in an 
action of debt. ‘They are intended to prescribe remedies 3 not 
to establish rights ; and do not affect the question, whether an 
under-lease, like the present, gives a right to the landlord to re- 
cover of the sub-lessee. 
Judgment for the defendants. 


GersHom M. Fitcn & another vs. STEPHEN STEVENS & 
another. 


If an action to recover damages assessed for flowing lands by a mill dam is brought 
jointly against the person who owned the mill when the damages were assessed, and 
the person who occupied it when the action was brought, the plaintiff may amend 
by discontinuing against the former. 


Suaw, C. J. This is an action of debt against the two de- 
fendants jointly.. The declaration sets out, that heretofore the 
plaintiffs, being owners of lands flooded by a dam erected by the 
defendant Stephen Stevens, instituted proceedings for damages, 
and obtained a verdict and judgment, and elected to take the gross 
damages awarded. It then avers, that the defendant, Jonathan 
C. Stevens, has become the owner and occupant of the mill, for 
the use of which said dam was erected and is maintained, where- 
by an action hath accrued to the plaintiffs, to recover said sum 
of them. ‘The action is founded on the Rev. Sts. c. 116, § 24. 

The plaintiffs heretofore moved for leave to discontinue 
against Stephen Stevens, which motion was allowed, and the 
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allowance thereof excepted to, as not within the provisions of 
Rev. Sts. c. 100, § 7, allowing such discontinuance, in any ac- 
tion founded on contract.. Were the authority to stand on this 
provision alone, we should be strongly inclined to think it suffi- 
cient to warrant such amendment. A judgment is evidence of 
a contract : ‘T'he provision of the revised statutes, on which this 
action is brought, recognizes it as such, by giving an action of 
debt or assumpsit to recover it. But we think it comes under 
the general provision, allowing amendments, Rev. Sts. c. 100, 
§ 22; and even before these statute provisions, similar amend- 
ments were allowed, under the general authority of courts over 
causes pending before them. Colcord v. Swan, 7 Mass. 291. 
Rehoboth v. Hunt, 1 Pick. 224. 


Exceptions overruled. 
Wells, for the plaintiffs. 


Sumner, for J. C. Stevens. 


—— 


Gersuom M. Fitcu & another vs. STEPHEN STEVENS. 


Where on a complaint, under the Rey. Sts. c. 116, for flowing lands, the complainant 
obtains judgment on a verdict of the sheriff ’s jury, he is entitled to the costs of for- 
mer trials in which the verdicts returned for him were set aside for irregularity. 


Suaw, C. J. On a complaint for flowing, two verdicts had 
been set aside; the first for an irregularity in the verdict; the 
second for an irregularity in empannelling the sheriff’s jury ; and 
ultimately the complainants, upon an unexceptionable verdict, 
obtained judgment for the amount of the verdict and costs. 
The defendants objected to the allowance of any costs of the 
first two trials before the sheriff’s jury, and the objection was 
overruled by the court of common pleas, and the costs allowed ; 
and, on exceptions, the question is now brought before this 
court. 

We are of opinion, that the decision of the court of common 
pleas was right. By Rev. Sts. c. 116, § 31, the party prevail- 
ing, in every suit under that chapter, which includes complaints 
for flowing, shall be entitled to full costs, unless where it is oth 
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erwise expressly provided. The court had jurisdiction of the 
cause ; the costs were necessarily incurred in the prosecution 
of the cause, and came within the express provision of the 
statute. We cannot perceive how it differs from the ordi- 
nary case of a verdict set aside and a new trial granted, for 
some error or irregularity attending the former trial ; in which 
case, general costs are allowed to the party ultimately prevailing, 
unless otherwise specially ordered. Were it a question of dis- 
cretion, and so competent for us to inquire into the particular 
circumstances of the case, we do not perceive that the irregu- 
larity, in either of the first two trials before the sheriff, was im- 
putable to the complainants. 
Exceptions overruled. 
L. Church, of Connecticut, § Sumner, for the respondent. 
Wells, for the complainants. 


STEPHEN STEVENS vs. GersHom M. Fircu & another. 


The Rev. Sts. c, 116, make no provision for a reassessment of gross or annual dam- 
ages assessed against a mill-owner for flowing lands, after the land-owner has elected 
to take the gross damages. 

A mill-owner can maintain a complaint for reassessment of annual damages caused by 
his flowing lands, only when he stands liable for such damages under an existing 
judgment : He, therefore, cannot maintain such complaint, when the Jand-owner has | 
elected the gross damages. 


Suaw, C. J. The complainant in the present case was the 
respondent in the case next preceding. This was a complaint 
to the court of common pleas, setting forth at large the proceed- 
ings in the former case, in which Gershom M. and Ezekiel W. 
Fitch were complainants, and averring that the-said complainants 
elected to take the sum awarded by the verdict for their gross 
damages for the present complainant’s flowing their lands, which 
election was seasonably entered on the record, and judgment en- 
tered accordingly. This complainant, who was the respondent 
in the former suit, then avers that he was and is dissatisfied with 
the assessment of said gross damages, and prays for a reassess- 
ment. On demurrer in the court of common pleas, judgment 
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was rendered against the complainant, from which he has ap- 
pealed to this court. 

This complaint is founded on the Rey. Sts. c. 116, § 33. 
But we think it extremely clear, that the statute provides only 
for a reassessment of annual damages, and that, under very lim- 
ited restrictions ; and that there is no provision for the reassess- 
ment of gross damages when they are once elected by the 
complainant. When they are so elected, the judgment is final 
and conclusive ; and if the mill-owner fails to pay the amount 
within the time limited, he shall lose all benefit of the act until 
they are paid with interest. 

But the complainant, supposing it clear that the complaint, as 
it stands, on the allegation of his dissatisfaction with the gross 
damages, and a petition for their reassessment, asks leave to 
amend his complaint, and aver that he was dissatisfied with the 
assessment of the annual damages, and thus bring his case within 
the terms of the act. In that case, he would contend that he 
was dissatisfied with the annual damages, because they were not 
high enough, and because, if they had been higher, the original 
complainants might have elected them instead of the gross dam- 
ages; and thus the present complainant might have avoided the 
judgment for this sum. But we are of opinion, that such amend- 
ment would not aid him. Taking the provisions together, it is 
very clear, that it is only when the mill-owner stands liable under 
an existing judgment for annual damages, that such complaint for 
their reassessment will lie. Of course, when the land-owner has 
elected to take the gross damage, and the mill-owner is not liable 
for annual damage, the case for a reassessment does not exist. 
Further ; no such complaint shall be brought until the expiration 
of one month after the payment for the then last year shall 
have fallen due, § 35; of course not till after the expiration of 
more than one year from the judgment for annual damage on the 
former assessment. Nor will it lie on the part of the mill-owner, 
except for the purpose of reducing the annual damage : §§ 35, 
36, 37. An averment, therefore, on the part of the mill-owner, 
that he is dissatisfied with the annual damage awarded against 
him, because it is too low, would not bring his case within the 
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object and purpose of the statute, however it might seem to be 
within the letter. 

Denurrer sustained, and judgment that the complainant take 
nothing by his complaint. 

L. Church, of Connecticut, for the complainant. 

Wells, for the respondents. 


Gites ANDREWS vs. Wy.Luis BARTHOLOMEW. 


In an action of slander, the defendant cannot give evidence, in mitigation of damages, 
that the plaintiff has been hostile to him for a long time, and has proclaimed that he 
did not wish to live in peace and on good terms with him. 


At the trial of this action, which was for slander, the defend- 
ant offered to prove, in mitigation of damages, that the plaintiff 
had, for several years, been hostile to the defendant, and had 
proclaimed that he did not wish to live in peace and on good 
terms with him. ‘The evidence was rejected, and a verdict re- 
turned for the plaintiff. The defendant alleged exceptions. 

Porter § Sumner, for the defendant. 

Byington, for the plaintiff. 

By tHE Court. The fact offered to be shown had no ten- 
dency to disprove malice in the defendant, nor for any reason 
to mitigate the damage. It was immaterial and rightly rejected. 
(See Craig v. Catlet, 5 Dana, 323. Goodbread vy. Ledbetter, 
1 Dev. & Bat. 12.) 

Judgment on the verdict. 
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Setru Norton vs. Timotuy Bascock. 


A second attachment of all a debtor’s right, title and interest in land, is an attachment 
of his right of redeeming it from the first attaching creditor to whom it may after- 
wards be set off on execution, and is an incumbrance on the land from the time it is 
made. 

A., who had made the first attachment of land, caused it to be set off on execution, and 
then conveyed it to B. by deed, with a covenant that it was free of all incumbrances: 
C., who had made a second attachment of the same land, afterwards caused the 
debtor’s right of redeeming it from A. to be sold on execution, and the purchaser took 
a deed thereof from the sheriff. Held, that such second attachment constituted an 
incumbrance, and that A. was liable to B. on said covenant. 

Where an incumbrance on land is a right of redemption, or other paramount title, which 
exposes the grantee to a loss of his whole estate by eviction, the sum, which he fairly 
pays to extinguish such incumbrance, is the measure of damages, in an action against 
his grantor on the covenant against incumbrances, unless that sum exceeds the whole 
value of the estate. But if the grantee in such case pays more than the value of the 
estate, in order to extinguish an incumbrance thereon, his measure of damages is that 
value only. 

If a judgment debtor, whose land is set off on execution, redeems it from the judgment 
creditor’s grantee, and thus evicts him, the grantor is liable to the grantee, on the 
covenant against incumbrances, for the value of the land at the time of eviction. In 
such case, permanent buildings erected on the land, whether erected by the judgment 
creditor or his grantee, which are not repairs or improvements for which the debtor, by 
Rev. Sts. c. 73, § 24, must pay on redeeming the land, constitute a part of the value of 
the land, as they are a part of the freehold. And such buildings are also to be estimated 
as a part of the value of the land in ascertaining the amount of damages to which the 
grantor is liable to his grantee on such covenant, when the grantee, instead of yield- 
ing to the eviction, has, by paying a certain sum, extinguished the incumbrance of the 
debtor’s right of redeeming. 


THis case came before the court on the report of the evi- 
dence, &c. at the trial before Dewey, J. The facts are fully 
stated in the opinion given by the chief justice. 

Suaw, C. J. This is an action of covenant broken, arising 
upon a conveyance of estate with the usual covenants of seizin 
and warranty, and against incumbrances. ‘The breach alleged 
is, that at the time of the conveyance, December 16th 1839, 
the estate was subject to an attachment, as the property of John 
Wheeler, at the suit of Ara Phelps, to extinguish which the 
plaintiff afterwards necessarily paid a sum of money under the 
circumstances hereinafter stated. 

It appears that on the 26th of April 1839, said John 
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Wheeler owned one moiety of the estate in question, which was 
on that day attached by the defendant on mesne process, to se- 
cure a debt of about $1100. Mn the 9th of May 1839, the 
same moiety was attached on mesne process, by Ara Phelps, to 
secure a debt due to him of about $580. ‘This, of course, 
was subject to the attachment of Babcock, the defendant. 

_ Babcock obtained judgment at October term 1839, for $1109, 
and on the 30th of November levied his execution in due form 
of law on Wheeler’s half of the estate, which was appraised 
and set off to him, at the sum of $1000, being part only of 
his debt. | ; 

At May term 1840, Ara Phelps recovered judgment in the 
suit, in which his attachment had been made, for $ 584, and on 
the 13th of July following caused Wheeler’s right to redeem the 
premises to be sold on his execution, for $ 599-22, the amount 
of his judgment and costs. Edward A. Phelps, the son of the 
execution creditor, was the only bidder and the purchaser, and 
immediately took of the sheriff a deed of the same right to re- 
deem. 

It further appears, that on the 20th of October 1840, the said 
Edward A. Phelps, being about to redeem the estate of the 
plaintiff, pursuant to the right purchased at the sheriff’s sale, it 
being within a year from the time of Babcock’s levy, the plain- 
tiff, in order to obtain a release of this right, and to. extinguish 
the supposed incumbrance, gave to said Phelps his own note for 
$ 602°S9, payable on demand with interest, and thereupon, and 
in consideration thereof, obtained a deed of release of all 
Phelps’s right to redeem. ‘That note has since, and since the 
pendency of this action, been paid. 

This is, as we understand, the result of the facts reported, 
though perhaps not quite so fully stated. And we are to understand 
that this agreement was made in good faith, for the sole purpose 
of extinguishing the supposed right to redeem, and that the 
money due on the note was paid in good faith, and without any 
secret trust or reservation. If it was intended to insist that either 
of these facts was pretended or colorable, it should have been 
contested and submitted to the jury. 
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It further appears, that on the 9th of October 1839, the said 
John Wheeler, the debtor, conveyed all his interest in the prem- 
ises to Chauncey W. Norten, who afterwards conveyed and 
released the same to Babcock, the defendant — being the same 
day on which he made his deed to the plaintiff, with the cove- 
nants in question. On the well known rule, that deeds of the 
same date shall be deemed to have been executed and to operate 
in such order as will best carry into effect the intent of the par- 
ties, this last deed may be presumed to have been executed to 
the defendant before his to the plaintiff ; so that under the de- 
fendant’s deed, the plaintiff obtained a release of all Wheeler’s 


personal right in the premises, and all right which he then had — 


the capacity to convey. 

The first question is, whether the attachment made by Ara 
Phelps, May 9th 1839, was a valid and subsisting attachment, 
on the 16th of December, when the deed, with the covenants in 
question, was made, and if so, constituted an incumbrance upon 
the property conveyed. ‘The ground taken on the part of the 
defendant is, that Wheeler’s right to redeem the estate from 
Babcock’s levy first sprang up and came into existence on the 
30th of November 1839, when that levy was made, and could 
not be held, by force of an attachment made by Phelps on the 
9th of May preceding ; and of course did not constitute an in- 
cumbrance on the 16th of December. But we are of opinion 
that this is taking much too narrow and technical a view of the 
subject. ‘The policy of the law is, to enable a creditor to sat- 
isfy his demand from the property of his debtor, and to attach 
on mesne process, for security, any interest in real estate which 
after judgment he may appropriate by levy,sale or otherwise, in 
satisfaction of his debt. Rev. Sts. c. 90, § 23. But the cred- 
itor must of course take such interest as the debtor has, and 
subject to such changes as the prior liens or paramount claims of 
other parties may occasion. If the debtor holds the estate in 
his own right in fee simple, the attachment binds the whole es- 
tate ; but if he does not, then the attachment affects and holds 
such interest as the debtor has in it; and if that interest is 
subject to changes in point of form, he must take it subject to 
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such changes. In this case, Phelps attached all the right, title 
and interest of Wheeler in the premises. Being subsequent in 
time to Babcock’s attachment, it was in legal effect subject to 
it. If Babcock’s attachment had failed, or been defeated by 
his failure to obtain judgment, or by his obtaining other satisfac- 
tion of his execution, or otherwise, then Phelps’s attachment | 
would have bound the whole estate. So where an estate is sub- 
ject to a mortgage, the attachment is of the equity of redemp- 
tion. But if the mortgage is paid and discharged, the attach- 
ment holds the estate as an estate in fee, to be levied upon 
accordingly. Forster v. Mellen, 10 Mass. 421. So where an 
attachment is of an undivided estate of the debtor, as tenant in 
common, and partition is made before judgment, the attachment 
binds the debtor’s property held as sole tenant. Crosby v. Al- 
lyn, 5 Greenl. 453. Bradley v. Fuller, 23 Pick. 8. These 
cases are not strictly in point, but they are clearly analogous. 
They show that the law regards the debtor’s interest as the sub- 
stance, and will follow and attach to that interest, whatever 
changes of form it may undergo, in subservience to the rights of 
others, whose rights neither the debtor nor the attaching creditor 
may control. 

I am aware that this right to redeem has been held to be-a - 
personal right or privilege, like a right of preémption, and does 
' not constitute an estate or interest. Kelly v. Beers, 12 Mass. 
387. It was so,considered under the former statutes, conform- 
ably to which the case cited was decided ; and it was held, in 
consequence, that such right of redemption was not attachable. 
But the revised statutes, having made it attachable, have given 
it the character of an interest, like that of an equity of redemp- 
tion of a mortgage, and put it upon the footing of a partial or 
derivative interest, capable of attachment, seizure on execution, 
sale, transfer and release. 

But to examine the point a little more closely : It appears to 
us that Wheeler’s right of redemption from Babcock’s levy was 
attached by Phelps’s writ on the 9th of May 1839, although 
Babcock’s execution was not levied till the 30th of November 
following. ‘The attachment of Phelps, on the 9th of May, was 

MOL. It. 33 


514 BERKSHIRE. 


Norton v. Babcock. 


of all Wheeler’s right, title and interest in the real estate. It 
was a fee, if Wheeler owned a fee ; if it was subject to incum- 
brances by mortgage, attachment, lease, builder’s lien, or other- 
wise, it was still the fee, the whole estate, subject only to such 
incumbrances, or temporary or partial interests in it. The fee 
embraces all interests or estates which may be derived or carved 
out of it. If such interests are discharged or extinguished be- 
tween the attachment and the seizure on execution, the attachment 
holds the estate as an estate in fee simple. If they are partially 
extinguished or withdrawn, then the attachment remains binding 
on the whole estate, subject only to such remaining incumbrances 
or liens, and must be levied upon by metes and bounds, and set 
off on appraisement, or levied upon an aliquot part, to be held 
in common, if the debtor was a tenant in common, or sold at 
auction, if an equity of redemption, according as the debtor was 
tenant in fee simple, sole tenant, or tenant in common, or holder 
of an equity of redemption. In the present case, at the time 
of Phelps’s attachment, the right and interest of Wheeler were 
those of a tenant in common of a moiety of the estate, 
subject to the prior attachment of Babcock. What then did 
his attachment hold, as Wheeler’s interest ? It was obvious- 
ly provisional, and depended on future contingencies. If the 
prior attachment should be discharged, he would hold it as undi- 
vided but absolute estate, being a moiety, and as such, must 
have taken the whole moiety, or an aliquot part,of such moiety, 
at an appraisement. If in the mean time the other cotenants 
had obtained partition, he must have taken the whole of the 
debtor’s property, or a portion of it, by metes and bounds, as an 
absolute estate, at an appraisement. Amongst other contingen- 
cies, which might affect and modify the debtor’s estate, was that 
which in fact happened— that the prior attaching creditor might 
levy upon the estate and set it off. But as that, by operation 
of law, left the debtor a right of redemption, which the law 
makes an attachable interest, that interest was in the debtor at 
the time of the attachment, (9th of May,) and was bound by 
that attachment. 

It may perhaps be said, that the attachment of May 9th bound 
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the estate subject only to the contingency of the prior attach- 
ment, for any cause, being defeated; and as that was not de- 
feated, but.in pursuance of that attachment Babcock levied upon 
the whole estate, and set it off, at an appraisement insufficient to 
satisfy his own debt, nothing remained to be bound by the 
second attachment. But the fallacy of this argument appears to . 
us to lie in supposing that the levy under the prior attachment 
does take the whole estate. It takes all which by law the cred- 
itor can take, which is only a defeasible and redeemable estate ; 
and the right to redeem it being itself now an attachable in- 
terest, there is a residuum in the debtor capable of being bound 
by attachment, and is therefore bound by an attachment whose 
grasp extends to the debtor’s whole interest — absolute, condi- 
tional, temporary or partial—as it exists at the time of the 
attachment, or as it may be modified or changed by subsequent 
contingencies. And in answer to the suggestion, that the estate 
being taken at its whole appraised value, the right to redeem 
cannot be regarded as a valuable interest, it may be remarked 
that the law, by making it attachable, put it in the power of the 
creditor to deal with it as a valuable interest, and to take it or 
not, at his election ; that as the right of redeeming extends to 
one year, it may become valuable by an advance in the value of 
property, or otherwise, and be of considerable value at the time 
_of redemption, although appraised at its full value at the time of 
levy ; and the creditor is entitled to the benefit of this con- 
tingency. ; 

The court are therefore of opinion, that the attachment of 
May 9th, by Phelps, did bind the interest of Wheeler, and give 
the attaching creditor a right to hold the equity of redemption 
which might accrue to the debtor on the levy of the first execu- 
tion ; that this was a subsisting incumbrance, on the 16th of 
December 1839, and a breach of the defendant’s covenant that 
-the estate was free of all incumbrances. 

This view is a sufficient answer to any argument arising from 
the deed of Wheeler to Chauncey W. Norton, October 9th 
1839. If we are right in the conclusion that Phelps’s attach- 
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ment bound Wheeler’s contingent right of redemption, no deed 
or other act of his could defeat that right. 

The next material question is, what is the measure of dam 
ages which the plaintiff is entitled to recover, for this breach of 
covenant. Upon this point, it appears by the statement of 
facts reported as found by the jury, that on the 20th of October 
1840, more than a month before the expiration of the right of 
redeeming the estate levied upon by the defendant, and by him 
conveyed to the plaintiff with covenants of warranty, Edward 
A. Phelps, the holder of this right to redeem, gave notice to 
the plaintiff of his intention to redeem ; whereupon the plaintiff, 
in good faith, and in order to discharge that right to redeem, and 
enable himself to retain the estate, paid $ 602-89, in order to 
extinguish such incumbrance. ‘The value of the estate at that 
time, as found by the jury, was $ 1200 for the one moiety which 
was the subject of the levy, and the estate to be redeemed ; and 
the value of the improvements made upon it, $500. 

It is contended for the plaintiff, that the amount thus paid by 
him to extinguish the incumbrance is the measure of his damage. 
But we think this cannot be laid down as a rule of damage, 
without considerable qualification. Where the incumbrance is 
of sucha character, that if not extinguished it would take the 
whole estate, and it can be extinguished for less than the value 
‘of the estate, so that the amount paid for its extinguishment 


would bring a less onerous burden upon the covenantor, than he ~ 


would have to sustain by an eviction, it being for his benefit as 
well as that of the owner to extinguish it, the amount paid for 
extinguishing it would be the measure of damages, because it 
would afford the plaintiff a perfect indemnity: Otherwise, if 
the amount thus paid exceeds the amount which the covenantor 
would have been bound to pay if the plaintiff had been evicted. 

For instance, we will suppose the case of a conveyance with 
the usual covenants against incumbrances, and, covenants of war- 
ranty: ‘There 1s an outstanding mortgage, and the mortgagee is 
about to foreclose and oust the grantee. He must redeem or be 
evicted. If he is evicted, he will have a remedy on his cove- 
nant, and recover the value of the land at the time of the 
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eviction, and interest. Now, if the value of the land be ¢ 2000, 
and the amount of the mortgage, with interest, $ 2500, should 
the grantee.redeem and pay $2500 to extinguish the incumbrance, 
he could not recover that sum of his warrantor, although the in- 
cumbrance could not be extinguished for less ; because the cov- 
enantor is liable only for the value of the land. But if the 
mortgage should amount to $1500, and the grantee should pay 
that sum to redeem, it would constitute the measure of damages ; 
because it would afford an indemnity to the plaintiff, and bring a 
less charge on the covenantor than if the grantee had permitted 
the mortgagee to foreclose. In Prescott v. Trueman, 4 Mass. 
627, it was held that a paramount title is an incumbrance, and 
if the grantee with covenants have extinguished it at a just and 
reasonable price, he may recover the amount on his covenant 
against Incumbrances. Of course, it must be understood to be 
a price just and reasonable as against the covenantor, and not 
exceeding what he would have been legally bound to pay, had 
the grantee yielded to the paramount title, instead of extinguish- 
ing it. In Wyman v. Brigden, 4 Mass. 150, the estate con- 
veyed by the defendant to the plaintiff, with covenants, was 
rightfully levied upon as the estate of Moses Gill, deceased, for 
$ 1800. Before the year expired, the defendant, never having 
been put out of actual possession, redeemed by paying the 
$1800 ; it being found that the estate was worth ¢ 3000. It 
was held that the plaintiff, having derived from the defendant all 
his estate in the land, including the right to redeem at a less 
sum than the actual value of the land, for which he might have 
been liable on eviction, the difference should enure to the benefit 
of the covenantor, and that therefore the sum paid for such re- 
demption should be the measure of the plaintiff’s damage. 

We are then to apply this rule to the present case ; and tHe 
result will be, that if the sum of § 602°89, paid by the plaintiff 
to extinguish the right of redeeming, was less than the defendant 
would have been liable for, had the plaintiff permitted Phelps to 
redeem, then that is the measure of damage for which the de- 
fendant is now liable. If it exceeds that amount, then he is liable 
only for the smaller amount. ' 
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We have seen that by operation of law Ara Phelps had an 
attachment ; that by the sheriff’s sale Edward A. Phelps ac- 
quired the right to redeem, which, but for the attachment, 
Wheeler himself would have had. ‘The terms on which an exe- 
cution debtor, whose estate has been levied on, may redeem, are 
prescribed by Rev. Sts. c. 73, § 24. The debtor may redeem 
by paying the sum for which the premises were set off, with in- 
terest, all sums paid for Jawful taxes and assessments, and such 
reasonable expenses as shall have been incurred in repairing and 
improving the premises ; deducting rents and profits which have 
been received, or which the creditor might have received, and 
with which he is justly chargeable. Probably, under the denom- 
ination of expenses incurred in repairing and improving the 
estate, the cost of large and expensive buildings, or similar im- 
provements, would not be allowed ; because it would greatly 
tend to impede the right and power to redeem ; a right which 
the law intends to favor. Besides, the creditor knows that 
during the year he holds the premises levied on, only as a defea- 
sible estate ; and if he puts large and permanent improvements 
upon them, it is at the peril of losing them on redemption ; and 
the increased value thus given to the premises would operate as 
a powerful inducement to a debtor, or person standing in his 
place, to avail himself of his legal right to redeem. 


Upon such -a statement of the account, the plaintiff would 


have been entitled to receive the money for which the estate was 
set off, $ 1000, with interest and expenses for repairs and-im- 
provements, &c. less the rents ; amounting, perhaps, to about 
#1100. As tothe mode of accounting, see Reed v. Reed, 10 
Pick. 398. 

Had the plaintiff declined the offer to pay, what would have 
been the amount of damages? As the estate granted by the 
defendant to the plaintiff actually passed by the conveyance, the 
defendant being seized, and having good right to convey, subject 
only to redemption by his creditor, the amount of damages he 
would have been liable for on his covenants was the value of the 
land at the time of the eviction. Gore v. Brazier, 3 Mass. 543. 
The value of the land, independent of the improvements, was 
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then $ 1200, and the value of the improvements $500 ; making, 
in round numbers, $1700. By improvements, we here under- 
stand buildings, or betterments, other than repairs, made by the 
defendant or the plaintiff, after the levy and before the expira- 
tion of the year allowed by law for the redemption. ‘The great 
difficulty probably arises from the fact of these expensive better- 
ments made upon a defeasible estate. We are of opinion, that. 
if they were made by the creditor after the levy, the debtor 
could not be charged with them on redemption, for the reasons 
above stated. And being annexed to the realty, and having be- 
come part of the freehold, they would have constituted a part of 
the actual value at the time of redemption. Suppose them made 
by the plaintiff, they were made by him after he had acquired a 
title purporting to be absolute and indefeasible under the defend- 
ant’s deed of warranty ; and we are of opinion, that as between | 
the plaintiff and defendant, the loss must fall on the latter. It 
arises from want of caution in giving such a deed, when in fact 
he had only a defeasible estate. It follows, that if the plaintiff, 
instead of paying the sum he did, to extinguish this right of re- 
demption, had yielded to it and given up the estate, his right on 
the defendant’s covenant would have been to recover the value 
at the time of the redemption, enhanced by the value of the bet- 
terments which he had made upon it, deducting the sum he 
would have received on redemption. 

We think there must be a more exact statement of the account 
and assessment of the damages, upon these principles. If the 
sum paid by the plaintiff for a release of the right of redemption 
was less than the defendant would have been liable for on re- 
demption, then the sum thus paid by the plaintiff would give 
him a complete indemnity, and would be the measure of his 
damages ; but if he paid more, in order to redeem the estate, 
than the defendant would have been liable to him for, upon an 
actual redemption, then the damages, on this breach of covenant, 
cannot exceed the last mentioned sum. 

Wells & Rockwell, for the plaintiff. 

Sumner §& Byington, for the defendant. 
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Bavit Seymour vs. WiLtLiAmM CARTER. 


A claim for damages caused by flowing land by means of a mill-dam may be waived by 
parol. 


THis was a complaint and petition for a jury to assess dam- 
ages done by the respondent’s flowing the complainant’s land by 
means of a mill-dam. ‘The respondent claimed a right to flow 
said land without compensation ; and to prove this right he in- 
troduced the deposition of Israel A. Jones, who built the dam 
in 1825, and conveyed it to the respondent in 1851. Jones de- 
posed, that before the dam was erected, the complainant request- 
ed and urged him to build it and erect a mill, for the benefit of 
the neighborhood, and promised that if it should overflow his 
land, he would not ask any damages. Evidence was also intro- 
duced, that the complainant, in 1829 and in 1836, had stated 
that he asked no damages for the flowing ; remarking, in 1829, 
that the privileges of the mill were greater than the sacrifice of the 
land flowed ; and in 1836, that he gave the privilege of flowing 
his land for the benefit that he derived from the mill. 

The case was submitted to the court on the foregoing evi- 
dence. 

Wells, for the complainant. 

Porter & Sumner, for the respondent. 

Suaw, C. J. We think the present case does not call upon 
the court to discover and settle the line of distinction between 
an easement or privilege in land, which must be proved by deed 
or presumed grant, and a license, which may be proved by pa- 
rol; adistinction which the learned Chancellor Kent significantly 
denominates ‘‘ quite subtle.” 3 Kent Com. (3d ed.) 452. 

The claim of the complainant is to recover damages for flow- 
ing his land by means of the respondent’s mill-dam. It is a de- 
mand for money, pursued in a special form adapted to the 
particular case ; but still a demand for money, and nothing more. 
‘The respondent, a mill-owner, relies upon no grant or license from 
the complainant, either to erect or maintain his mill on his own 
land. This right was fully given him by law. The St. of 1795, 
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c. 74, § 1, in force when this mill was erected, declares, that ‘‘it 
‘shall be lawful for the owner of such mill to continue the same 
head of water to his best advantage ;” giving the owner, whose 
lands are thus flowed, a special remedy for his damages in 
money. But it seems very clear, that it is a good defence to a 
claim for a sum of money, that it has been paid, or satisfied by 
agreement, or waived ; and that proof of payment, accord and sat- 
isfaction, or waiver, may be made by parol. Clement v. Durgin, 
5 Greenl. 9, is directly in point. ‘The case established by the 
proof in the present case is precisely the one put by way of illus- 
tration there. ‘The owner of the land, to encourage his neighbor 
to build a mill, which may be useful to the neighborhood, but 
unprofitable to the builder, promises to claim no damages. He 
grants nothing, he yields nothing but this claim for pecuniary 
damages. [or the promise thus made not to claim damage, 
there is a good and legal consideration. ‘There is promise for 
promise, on which the builder of the mill relies, and incurs ex- 
pense in the execution of his part of the agreement. The 
justice of the case is clear, and we think the law sustains it. 
Complainant nonsutt. 
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Where a magistrate in another State, to whom a commission to take a deposition was 
issued by this court, certilied that the deponent made oath before him, that the dep- 
osition contained the truth, the whole truth, and nothing but the truth ; and it ap- 
peared that all the interrogatories and cross-interrogatories were put and answered ; 
it was held that the deposition was admissible in evidence, although it did not appear 
that the magistrate conformed to the seventh rule of the court, which was annexed te 
the commission. 

A clerk of a court, who, in the course of his business, has often seen what he believed 
to be the official signature of A., as justice of the peace, and has certified the same 
as such, to the pension office, may be called to prove the handwriting of A., though 
he has never seen him write. 

If a subscribing witness to a bond be interested at the time of attestation, and dead at 
the time of the trial, evidence of his handwriting is not admissible to prove the 
execution of the bond. 

It is not necessary that there should be written evidence of the acceptance and approvas 
of a cashier’s bond, in order to render his sureties liable thereon ; and parol evidence 
is admissible that his bond was laid before the board of directors, and that they 
expressed themselves satisfied with it. 

A cashier’s bond is not void, as against the policy of the law, by reason of its being 
approved by a board of directors, some of whom had executed it as sureties. 

In 1831, while St. 1828, c. 96, was in force — which provided that a cashier should 
retain his place until removed therefrom, or another should be appointed in his stead 
—a cashier was appointed, and gave bond for the faithful discharge of the duties of 
his office: In 1832, he was re-appointed, but gave no new bond: In 1836 and 
1837, he was guilty of defaults, and his bond was afterwards put in suit. Held, that 
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his sureties were liable on the bond, although it appeared from the records of the 
directors, that in 1831, and also in 1832, he was appointed *‘ for the year ensuing.”? 
DEewEY, J. dissenting. 

The sureties of a cashier are not exonerated from liability for his defaults, by reason of 
the neglect of the directors to examine, as required by the by-laws, into the state of 
the affairs of the bank. 

In a joint action against a cashier and his sureties on his bond, the admissions and 
declarations of the cashier, as to his defaults, are evidence against the sureties, 


Dest on a bond, dated October 3d 1831, executed by Lu- 
ther Root, as principal, and the other five defendants, as sure- 
ties, to secure the true and faithful performance, by the said 
Luther, of the duties of the office of cashier of the Amherst 
Bank. ‘The defendants severally pleaded the general issue, 
and gave notice of the grounds of their defence. Trial before 
Wilde, J. 

To prove the handwriting of Martin Root, one of the sureties, 
the plaintiffs offered the deposition of Elisha Root, taken in 
Vermont, under a commission issued from this court ; to which 
the defendants objected, on the ground that it did not appear by 
the certificate of the magistrate, or otherwise, that the deposition 
was taken conformably to the commission and to the seventh 
rule of the court, 24 Pick. 386. ‘The magistrate’s certificate 
was thus: ‘‘ State of Vermont. Bennington County: Ben- 
nington, March 30, 1840. ‘Then personally appeared the within 
named Elisha Root, and made solemn oath that the within and 
foregoing deposition, by him subscribed, contains the truth, the 
whole truth, and nothing but the truth, before me, Pierpont Isham, 
Justice of the Peace.”? After the superscribed direction to this 
court were these words: ‘‘ 'l'he within deposition of Elisha Root 
was taken and sealed by me. Pierpont Isham, Just. Peace.”’ 

The objection was overruled, and the deposition was read. 

The plaintiffs.called Elijah Alvord (then clerk of this court) 
as a witness, to prove the handwriting of Charles Ccoley, 
another of the sureties. ‘The witness testified that he had never 
seen said Cooley write, but that, in the course of his business, 
he had seen what he believed to be Cooley’s official signature as 
a justice of the peace, and had certified the same, as such, to the 
pension office. ‘The defendants objected to Alvord’s competency 
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to testify to said surety’s signature to the bond, but the objection 
was overruled, and the testimony of the witness was received. 
The court received evidence of the handwriting of Nathaniel 
Smith, who appeared to be a subscribing witness to the bond — 
overruling the defendant’s objection, that as said Smith was, at 
the date of the bond, and afterwards and until his death, a 
stockholder in the bank, he was not a competent attesting wit- 
ness, and that, therefore, evidence of his sigrature was not 
adinissible to prove the execution of the bond by the obligors. 
There was no record or written evidence of any vote or act 
that the bond was to the satisfaction of the directors, or was 
accepted by them or by the stockholders. ‘The plaintiffs called 
L. Boltwood as a witness, who testified that in October 1831, 
he was chosen a director of the bank; that in the course of a 


week afterwards, Luther Root was appointed cashier, and gave . 


to the witness the bond now in suit, which the witness laid before 
the board of directors, at their next meeting, and they expressed 
themselves satisfied with it: That N. Smith and L. Sweetser 
were the only directors the witness recollected to have been 
present at that time ; and that the bond had been in the pos- 
session of the respective presidents, ever since. The defend- 
ants objected to the competency and sufficiency of this evidence 
to prove that the bond was accepted as satisfactory by the 
directors. This objection was overruled, and the jury were 
instructed, that this evidence, together with the plaintiffs’ pos- 
session of the bond, was competent presumptive evidence, from 
which they might infer that the bond was to the satisfaction of 
the directors. . 

The defendants contended, that if the bond was duly executed 
and duly approved by the directors, yet it was in contravention 
of the policy of the law in virtue of which it was taken, and 
void--three of the directors, by whom it was to be approved, 
being (as was admitted) parties thereto, as sureties of Root, the 
cashier. This objection was overruled. 

The defendants further contended that the bond was for one 
year only, or until the next annual meeting and choice of cashier, 


and did not cover the breaches assigned, which were all between 
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March 10th 1836, and January 5th 1838, inclusive. On this 
point, the defendants relied upon the terms of the condition of 
the bond [which are set forth in the opinion of the chief justice, 
post. p. 535,] and upon the usage and doings of the bank, and 
its records, which, with the records of the Sunderland Bank, 
were made part of the case. ‘The Sunderland Bank was incor: 
porated in 1825, and went into operation in that year, and con- 
tinued till October 1st 1831, when, by virtue of St. 1631, c. 19, 
the name and location of the bank were changed to Amherst 
Bank, at Amherst. It appeared by the records, that while the 
bank was at Sunderland, Luther Root was the only cashier, and 
was annually chosen as such: That at the first annual meeting 
of the stockholders at Amherst, October 3d 1831, they chose 
nine directors, and that the directors, on the same day, chose 
. Nathaniel Smith, president, and Luther Root, cashier of said 
bank, ‘‘ for the year ensuing ”’?: ‘That the next annual meeting 
of the stockholders was held on the Ist of October 1832, at 
which Alpheus Field was chosen president, and Luther Root 
cashier, ‘‘ for the year ensuing.” 

After this evidence was introduced by the defendants, the 
plaintiffs called I. Conkey and L. Boltwood, two of the direc- 
tors, to testify that Root was chosen cashier, in 1831, without 
limitation as to time, and that he was not afterwards re-chosen 
cashier ; and that the books were in said Root’s handwriting. 
The defendants objected to the admission of this testimony, but 
the judge admitted it, and the jury found against the record on 
this matter. 

The defendants also contended that the sureties were not li- 
able, by reason of the culpable neglect and misdoings of the 
plaintiffs, their directors and agents. ‘The by-laws of the bank, 
(which are to be considered as in the case,) ordained that the 
directors should examine the vault of the bank, semi-annually at 
least, and take an inventory of cash, bank bills, and all other 
effects of the bank, compared with the books of the bank and 
the credits, to ascertain whether they perfectly agreed ; and 
submit a report of the debts and credits of the bank to the 
stockholders, at their annual meeting. 
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The records of the bank showed that on the 3d of October 
1831, (the date of the bond in suit,) a committee of three was 
appointed to examine the state of the bank, and make report, and 
that their report was made and accepted on the 7th of February 
1832: ‘That another of five was appointed for the same purpose, 
January 24th 1833, whose report was made and accepted on the 
4th of February 1834. It did not appear from the books of the 
bank that any other committee was appointed, or any subsequent 
examination made of the affairs of the bank. I. Conkey testi- 
fied that he was one of the committee, in 1831 and 1833 ; that 
he had no knowledge that any other committee was appointed, 
or examination had, while he was a director ; that the said com- 
mittees did not take an inventory of the cash, bank bills, or 
effects of the bank, nor count the bills ; that they looked at the 
boxes and packages as marked, and at the balances on the. 
leger, but did not go to the journal or blotter. 

It was also in evidence, that during the whole time, one or 
more of the sureties on the bond were directors of the bank. 

The judge ruled that this evidence would not discharge the 
sureties, nor either of them. : 

In order to show the default of the cashier, and in proof of 
the assigned breaches of the condition of the bond, and to 
charge the sureties, the plaintiffs called O. Baker as a witness, 
who testified to the admission of the cashier to him, as to the 
manner in which his (the cashier’s) default happened, the extent 
of it, and the manner in which he covered and concealed it from 
the directors. ‘The defendants objected to the competency of 
this evidence to charge the sureties, but the objection was oyer- 
ruled, and the testimony was admitted. 

The verdict was for the plaintiffs. Judgment to be entered 
thereon, if the rulings of the judge were right ; otherwise, such 
judgment to be entered, or such further proceedings had, as law 
and justice may require. 

The argument was had at September term 1840. 

_ I. C. Bates §& Huntington, for the defendants. 1. The de 
position of E. Root was not admissible, because the certificate 
of the magistrate did not show that the commission was executed 
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according to the Rev. Sts. c. 94, §§ 30-32, and the 6th and 
7th rules of the court. [24 Pick. 385, 386.] Davis v. Allen, 
14 Pick. 313. Reed v. Boardman, 20 Pick. 441. 

2. KE. Alvord’s knowledge of C. Cooley’s handwriting was 
not such as has ever been held sufficient to render him compe- 
tent to testify to it. 3 Dane Ab. 383, 384. Cary v. Pitt, 
Peake Ev. (5th ed.) Appx. xxxiv. Batchelor v. Honeywood, 
2 Esp. R. 714. Garrells v. Alexander, 4 Esp. R. 37. State v. 
Allen, 1 Hawks, 6. Rex v. Slaney, 5 Car. & P. 213. Tharpe 
v. Gisburne, 2 Car. & P. 21. Cunningham v. Hudson River 
Bank, 21 Wend. 557. 

3. As N. Smith was not a competent attesting witness, evi- 
dence of his attestation should not have been received. 1 Stark. 
Ky. 337. Swire v. Bell, 5 'T. R. 371. Hovill v. Stephenson, 5 
Bing. 493. 

4. There should have been written evidence that the bond 
was accepted by the directors. 12 Wheat. 90, per Marshall, 
C.J. The case of Apthorp v. North, 14 Mass. 167, is dis- 
tinguishable from this ; as the court of common pleas was not a 
corporation, nor required by Sts. 1783, c. 43 and 44, to make 
a record or certificate of its approval of a coroner’s or sheriff’s 
bond. 

But if parol evidence of the acceptance of the bond by the 
directors were admissible, yet the evidence received did not 
prove such acceptance as St. 1828, c. 96, § 10, requires. 
*¢'The board of directors”’ did not accept the bond. ‘There 
were nine directors, but only three of them were present, when, 
according to Boltwood’s testimony, they ‘‘ expressed themselves 
satisfied?’ with the bond. ‘This mere oral expression of satis- 
faction, by three individuals, was of no legal validity. Hughes v. 
Bank of Somerset, 5 Littell, 45. Waterbury v. Clark, 4 Day, 
198. Hartford Bank v. Hart, 3 Day, 495. Mayor of London 
v Long, t Campb. 25. 

The approval of the bond is a quas? judicial act, and requires 
the joint action of at least a majority of the board. The King 
v. Forrest, 3'T. R. 40. The King v. Hamstall Ridware, 3 T. 
R. 380. And even if the approval were a ministerial act, it - 
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must have been done by a majority of the directors when as- 
sembled. The King v. Bellringer, 4 'T. R. 810. The King 
v. Miller, 6 T. R. 278. 

5. ‘The bond was void, being against the policy of the law. 
Directors, who were sureties, were neither safe nor competent 
judges of its sufficiency. Besides, the bond never came legally 
into the possession of the directors, as the bond of the defend- 
ants. As some of the obligors were directors, they could not 
deliver the bond to themselves. Nor could they contract with 
themselves. Eastman v. Wright, 6 Pick. 316. Story on Agen- 
cy, 199. Theobald on Prin. & Surety, 2, 3. 1 U.S. Digest, 
Bond, 390. 594. 

6. The plaintiffs’ records show that the cashier’s effice was 
made an annual one ; and the sureties are not held for his defaults 
after the expiration of the first year. 3 Pick. 341, per Parker, 
C. J. Boston Hat Manufactory v. Messenger, 2 Pick. 223. 
Bigelow v. Bridge, 8 Mass. 275. Arlington v. Merricke, 2 
Saund. 411. Liverpool Water Works v. Atkinson, 6 East, 507. 
Wardens of St. Saviour’s v. Bostock, 2 New Rep. 175. Peppin 
v. Cooper, 2 Barn. & Ald. 431. Leadley v. Evans, 2 Bing. 32. 
Hassell v. Long, 2 M. & 8S. 363. Dance v. Girdler, 1 New 
Rep. 34. Munford v. Rice, 6 Munf. 81. Commissioners v. 
Greenwood, 1 Desaus. 450. ? 

In the case of Curling v. Chalklen, 3 M. & 8. 502, there 
was nothing to show, as there is in the case at bar, that the office 
was a yearly one. And in Dedham Bank v. Chickering, 3 Pick. 
335, the condition of the bond was for the performance of the 
duties of cashier, ‘‘so long as he should continue in office.” 
But in the case at bar, there is nothing which imports that the 
bond was a continuing bond. 

The yearly choice of Root as cashier, by the directors, lim- 
ited his office to one year. Anderson v. Longden, 1 Wheat. 
91. When the law directs an annual election, the office is an- 
nual. So when the rules of a corporation require an annual 
election. And when there has been, for a course of years, an 
annual election, though not prescriked by a previous rule, the 
office is annual. 4 Co. 78. Dance v. Girdler, 1 New Rep. 34 
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7. Parol evidence to control the plaintiffs’ records as to the 
yearly election of cashier was inadmissible. 45. & R. 321, 
per ‘Tilghman, C. J. Saxton v. Nimms, 14 Mass. 320. Chap- 
man v. Searle, 3 Pick. 38. Thompson v. Society in Rehoboth, 
7 Pick. 160. Thayer v. Middlesex Fire Ins. Co. 10 Pick. 330. 
Hayward vy. Pilgrim Society, 21 Pick. 276. Owings v. Speed, 
5 Wheat. 420. Jackson v. Walsh, 3 Johns. 226. S. Carolina 
Society v. Johnson, 1 M’Cord, 41. Mayor, §c. of Tuskaloosa 
v. Wright, 2 Porter, 230. 

The evidence was also immaterial. ‘The yearly election of 
cashier made his office a yearly one, without the addition of the 
words ‘for the year ensuing.” 

The cashier was the agent of the plaintiffs, and they are es- 
topped to deny his record. Story on Agency, 103. Welland 
Canal Co. v. Hathaway, 8 Wend. 480. Bacon v. Chesney, 1 
Stark. R. 193. Bean v. Parker, 17 Mass. 591. Commonwealth 
v. Andre, 3 Pick. 224. If the record was incorrect, the plain- 
tiffs are responsible for it, and the sureties were discharged ; as 
it was a fraud on them. Peel v. Tatlock, 1 Bos. & Pul. 419. 
Stone v. Compton, 5 Bing. N. R. 142. 

8. The sureties are discharged by the culpable negligence of 
the plaintiffs, who made only two investigations of the state of 
their affairs, for eight or nine years. IJnan action on bond, the de- 
- fendant may plead either that the plaintiff has not been damnified, 
or that he was himself the cause of the damage of which he com- 
plains. Theobald on Prin. & Surety, § 183. Hurlstone on 
Bonds, 199. Mountague v. Tidcombe, 2 Vern. 518. The People 
v. Jansen, 7 Johns. 332. Rathbone v. Warren, 10 Johns. 587. 
Pidcock vy. Bishop, 3 Barn. & Cres. 605. Whitmore v. Wilks, 
3 Car. & P. 364. Manhattan Co. v. Lydig, 4 Johns. 377. 
Payne v. Ives, 3 Dowl. & Ryl. 664. 3 Wheat. 154, 155, note. 
Hulland v. Malken, 2 Wils. 126. Bac. Ab. Obligations, F. 

In Minor v. Mechanics Bank, 1 Pet. 46, which will be relied 
on by the plaintiffs, the defendants’ plea in bar alleged a malfea- 
sance by the directors while not acting within the scope of their 
authority, which malfeasance did not bind the corporation. In 
the case at bar, the defendants offered to show negligence in the 
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directors while acting within the scope of their authority, which 
does bind the corporation. Story on Agency, 313. 4 Pick. 
339, 340. 

9. The admissions of the cashier are not evidence against his 
sureties. 2 Stark. Ev. 48. 3 Stark. Ev. 1886, 1887. Evans 
v. Beattie, 5 Esp. R. 26. Smith v. Whittingham, 6 Car. & P. 
78. Ward v. Suffield, 5 Bing. N. R. 383. Boston Hat Man- 
ufactory v. Messenger, 2 Pick. 223. Jaggers vy. Binnings, 1 
Stark. R. 64. Rev. Sts. c. 120, § 14. 

Forbes, (Wells was with him,) for the plaintiffs. 1. There 
is no reason to doubt that K. Root’s deposition was in fact right- 
ly taken ; and as the 7th rule of the court on the subject does 
not prescribe a condition precedent, but is directory merely, the 
deposition was rightly admitted. 

2. E. Alvord’s testimony as to the handwriting of C. Cooley 
was admissible. ‘The witness, having had occasion to examine 
and certify Cooley’s official signature, was better able to judge 
of its genuineness than if he had only received letters from him. 
Yet in the latter case, he would have been competent to testify 
to his signature. 2 Stark. Ev. 652, 654, 657, notes. Common- 
wealth v. Carey, 2 Pick. 47. Moody v. Rowell, 17 Pick. 490. 
Richardson v. Newcomb, 21 Pick. 317. Homer v. Wallis, 11 
Mass. 312.. Sf. 1818,.c. 110. Rev. Sts. ¢.:1 27 sGeee 

3. If N. Smith was wholly incompetent as an attesting wit- 
ness, proof of his attesting signature did not tend to authenticate 
the execution of the bond. But if this evidence was not in 
strictness admissible, yet-if a new trial is to be granted on this 
ground, it should be on the single point of the execution of the 
bond, and not upon the whole case. Winn v. Columbian Ins. 
Co. 12 Pick. 279. Boyd v. Brown, 17 Pick. 453. Dyer v. 
Rich, 1 Met. 192. 

4. The legal presumption is, that a full board of directors 
was present when they expressed their satisfaction with the bond. 
The burden is on the defendants to show that a majority was not 
then present. The St. of 1828, c. 96, § 10, does not require 
the directors to make a record or even a written acceptance of the 


cashier’s bond. The case of Dedham Bank v. Chickering, 3 
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Pick. 335, is conclusive on the point, that a bond in possession 
of the proper officers of the bank is to be taken as having been 
properly accepted, without any written evidence of acceptance. 
S. P. Union Bank of Maryland v. Ridgely, 1 Har. & Gill, 
429. Bank of U. States v. Dandridge, 12 Wheat. 64. Apthorp 
v. North, 14 Mass. 167. 

5. The bond in suit is not contrary to any policy of the law. 
The acceptance of it was not a judicial act. ‘The bond was 
taken for the security of the plaintiffs only, and they only can 
object to it. 12 Wheat. 84. 

6. In Dedham Bank v. Chickering, before cited, it was de- 
cided that the annual election of the cashier did not make his 
office an annual one ; and that case is not distinguishable in prin- 
ciple from this. The St. of 1828, c. 96, § 9, expressly declares 
that cashiers ‘* shall retain their places until removed therefrom, 
or others are appointed in their stead ;”’ and therefore if the 
plaintiffs had made a by-law, that the cashier’s office should be 
annual, such by-law would have been void, being contrary to the 
statute. . 

7. The plaintiffs’ records do not show that Root was a 
sworn officer. His records, therefore, do not bind them. Be- 
sides, the records of the directors are not the records of the 
bank, and’do not bind it. 12 Wheat. 78. Nor could directors 
bind the bank by appointing a cashier annually ; and their at- 
tempt to do so would not avail the defendants. ‘The minutes 
of the directors are not records at all ; certainly not the records 
of the bank. And the bank are not to be prevented from deny- 
ing or disproving them. Suppose the plaintiffs had assigned the 
false records as a breach of the bond ; would they have been 
estopped to show the records to be false? _ Commonwealth v. 
Bullard, 9 Mass. 270. 

8. The case of Minor v. Mechanics Bank, 1 Pet. 46, is 
a conclusive answer to the objections made to the plaintiffs’ re- 
covery on account of the negligence, &c. of the directors. 1 
U. S. Digest, Bond, 122. 

9. The admissions of Root are evidence against the other 
defendants. ‘This point was expressly adjudged ir. Pendleton v. 
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Bank of Kentucky, 1 Monr. 181. See also 8 Pick. 127. 17 
Mass. 227. Frye v. Barker, 4 Pick. 384. Grant v. Jackson, 
Peake’s Cas. 203. Bridge v. Gray, 14 Pick. 55. Middleton 
v. Melton, 10 Barn. & Cres. 317, and cases there cited. 

Suaw, C. J. This is an action by the Amherst Bank 
against Luther Root, late cashier, and his sureties, on his official 
bond conditioned for the faithful performance of the duties of 
that office. The plaintiffs having recovered a verdict, the de- 
fendants now move for a new trial on sundry exceptions taken at 
the trial before Wilde, J. 

1. That the deposition of Elisha Root does not appear to 
have been duly taken. It was objected to, on the ground that 
it did not appear by the certificate of the magistrate, or other- 
wise, that it was taken conformably to the commission issued. 
The court are of opinion that it is within the rule laid down in 
Reed v. Boardman, 20 Pick. 441. It was a foreign deposition, 
and the interrogatories and cross interrogatories were put and 
answered, and the answers were sworn to, and therefore we think 
it was rightly admitted. 

2. The next objection was to the testimony of Elijah Alvord, 
Esquire, former clerk of this court, as competent evidence to 
prove the handwriting of Charles Cooley, one of the defendants. 
Mr. Alvord testified that he never saw Charles Cooley write, 
but that in the course of his business, as clerk of the courts, he 
had often seen documents, purporting to be official, and authen- 
ticated by his handwriting and official signature as a justice of 
the peace, and had certified the same, as such, to the pension 
office. 

The court are of opinion, that the witness, in stating that he 
had acted upon the official signatures of the witness, which he 
had been acquainted with, in the course of business, laid a 
sufficient foundation for testifying to his opinion as to the genu- 
ineness of the handwriting. JMoody v. Rowell, 17 Pick. 490. 
Titford v. Knott, 2 Johns. Cas. 211. Rex v. Slaney, 5 Car. 
piae naar} REE 

3. Exception to proof of the handwriting of Smith as an at- 
testing witness. 
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it appears from the report, that Smith was a stockholder at 
the time of the attestation, and so continued to the time of his 
decease. It is therefore obvious, that if Smith himself were 
living, and within the jurisdiction of the court, he could not be 
examined as a witness, being incompetent on the ground of in- 
terest. 1 Stark. Ev. 337. Swire v. Bell, 5 T. R. 371. And 
we think it follows as a necessary consequence, that proof of 
his handwriting is not admissible. Such evidence is in its na- 
ture secondary, being admissible only when the attesting witness 
is dead, or without the jurisdiction of the court, or when he has 
become interested after the attestation, by act of the law, and 
under certain limitations not material to this case. Hovill v. 
Stephenson, 5 Bing. 493. 

In saying that if Smith had lived he could not have been called 
as a witness, it is proper to qualify the remark by adding, that such 
would have been the case, if his interest had continued. But 
he might have been qualified as a witness, by an actual alienation 
of his shares, so that he had ceased to be interested at the time 
of the trial. But even then, he would not be called to prove 
the fact of attestation, by himself, but the fact of execution by 
the parties. It being an instrument not requiring attestation to 
give it legal effect as an instrument, it would be sufficient to 
prove the fact of execution, by any competent evidence, although 
-the attestation might be nugatory by reason of the interest of the 
attesting witness. 

The court are of opinion, that this evidence to prove the 
handwriting of Smith, the attesting witness, ought not to have 
been admitted ; and for this reason, that a new trial, as to the 
fact of the execution of the bond, must be granted. 

4. ‘The next ground of exception was, that it does not appear 
that there was a record or written evidence of a vote by the di- 
rectors accepting the cashier’s bond as satisfactory. We think 
the evidence upon that subject was rightly admitted and left to 
the jury. A distinction may be taken between that act which 
would amount to an acceptance of the bond on the part of the 
corporation, and that expression of approbation on the part of 
the directors, which is required by the charter and by-laws. If 
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the bond was executed and delivered in the mode required by 
law to give it effect, it may be deemed the deed of the principal 
and sureties, although it may never have been approved by the 
directors. ‘The directors may have been chargeable with a neg- 
lect of duty to the stockholders, in not being more vigilant in 
obtaining a satisfactory bond, and in complying with the by-laws 
in that regard, and yet the parties to the obligation may not 
avail themselves of that objection, to avoid their obligation. 
The by-laws may be considered directory, prescribing the duty 
of the directors, and not as a condition precedent, a compliance 
with which is requisite to give validity and effect to the bond. 

But without relying much upon this distinction, we think it 
now settled, certainly in this Commonwealth, that a formal vote 
is not necessary to prove either the acceptance or the approval of 
the bond ; but that both may be presumed from circumstances. 
Dedham Bank v. Chickering, 3 Pick. 335. Bank of United 
States v. Dandridge, 12 Wheat. 64. We are also of opinion, that 
the parol evidence was admissible, to prove that soon after Root 
was appointed cashier, he presented his bond, this bond, which 
was laid before the board of directors, at their meeting, and that 
they expressed themselves satisfied. It is argued that this was of 
no avail, because, as appears by the testimony of Mr. Boltwood, 
three directors only were present, when five were necessary for 
a quorum. But this is hardly a correct statement of his testi- 
mony. He states that this was done at a meeting of the board 
of directors ; or, as he states, it was laid before the board of di- 
rectors at their next meeting ; certainly implying that it was at a 
regular formal meeting. He can recollect the names of two di- 
rectors only besides himself, who were present. But it by no 
means follows from this, that there was no other director pres- 
ent; nor does it appear to me that he intended to be so under- 
stood. 

5. The next exception is, that the bond was void, as against 
the policy of the law, because three of the directors, whose duty 
it was to examine and approve the cashier’s bond, were themselves 
his sureties. ‘I'his exception certainly comes with a very bad 
grace from those directors who thus became sureties. It sets 
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up the dereliction of their duty as directors, to avoid their obli- 
gation as contractors. It may have been in very bad taste, it 
may have been very indiscreet and ill judged, to put themselves in 
a stuation to express an opinion on their own sufficiency as such 
sureties. But, whether right or wrong, it is impossible to per- 
ceive how the obligors, either such directors themselves, or their 
codbligors, can avail themselves of this circumstance to avoid . 
their obligation. : 

Another objection growing out of the same fact was, that if 
directors, so being sureties on the deed, could approve or accept 
the deed, it was in effect a contract with themselves, and of no 
binding effect. ‘The case of Eastman vy. Wright, 6 Pick. 316, 
was relied upon in support of this position. That was a con- 
troversy between persons and classes of persons, all of whom 
were acting in their natural capacity. Here the corporation is 
an artificial person in law, distinct from all the individuals com- 
posing it, capable of contracting and bringing suits, and may con- 
tract with its own members, or have suits against them, as well 
as against any other persons. | 

6. But by far the most important objection to the right of 
the plaintiffs to recover on this bond, and which goes to the 
entire merits, 1s, that the cashier, for whose faithful performance 
of his duty the bond was given, held his office for one year only, 
and that for that term only were the sureties responsible for him ; 
and, as no breach of duty is alleged to have occurred within 
that year, they are not liable in this action. 

The duty of the defendants under this instrument is created 
by contract ; and to determine the extent of the duty, we must 
carefully examine the instrument. ‘The bond is dated 3d of Oc- 
tober 1831, in common form, in the penal sum of $ 20,000, con 
ditioned as follows: ‘‘ Whereas, the directors of the Amherst 
Bank aforesaid have appointed the abovenamed Luther Root 
cashier of the bank aforesaid ; now if the abovenamed Luther 
Root shall well, truly, and faithfully perform the duties of the 
office of cashier of the bank aforesaid, then this obligation is to 
be null and void, otherwise to remain in full force and virtue.” 

It is very manifest, that by the terms of this condition the ob- 
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ligation is unlimited in time, and undertakes for the faithful con- 
duct of the cashier, as long as he shall continue in office. But 
it is a well settled and now very familiar rule of law, that general 
words in an obligation may be limited and restricted by the re- 
cital, by the subject, or by facts which, when applied to the 
language used, show that it must have been so understood by 
the parties. As where it is recited that one has been appointed 
to an office for a limited time, and then there is a stipulation 
for a general performance ; the law will look to the recital, 
and limit the stipulation for a general performance to the time 
for which it is recited that he is chosen. Or where a bond is 
given for the faithful performance of the duties of an office 
that is, by the law or usage by which it is created, limited to the 
term of one year, such bond is available only as security against 
violations of duty happening within that year. This results from 
the subject matter. Such office, ex vi termini, means a retainer 
or engagement for one year, and must then expire. If there be 
a reélection, it is in fact to another and not the same office ; 
such as the offices of treasurers of the state, counties, towns, and 
the like, where the office is created by law, and by the same 
law made annual. Is such the case with the cashier of the 
bank, for whose faithful performance of his duties, as such, this 
bond was given? 

In order to answer this question, we must look at the law 
under which this officer was chosen. ‘The case is somewhat pe- 
culiar ; and it becomes necessary to resort to several statutes for 
the purpose. 

The Sunderland Bank was incorporated by St. 1824, c. 148. 
It was made subject to the rules and entitled to the privileges of 
the State Bank, except as far as modified by that act. By that 
act, section 8th, the cashier, before entering on the duties of 
his office, was required to give bond, with sufficient sureties to 
the satisfaction of the board of directors, in a sum not less than 
$20,000, conditioned for the faithtul discharge of the duties of 
his office. But it will not be necessary to resort to the act incor- 
porating the State Bank, to ascertain the tenure of office of the 
cashier, as this bank subsequently became subject to another set 
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of rules.. The Sunderland Bank had been limited by its act 
of ‘ncorporation to October 1831; to which time the State 
Bank, and most of the banks of the Commonwealth, were lim- 
ited. In February 1829, the general act was passed, ‘‘ to reg- 
ulate banks and banking.”” St. 1828, c. 96. This act, as is 
well understood, was passed as a measure preparatory to the 
renewals of charters, which were soon to expire, and to adopt an 
uniform system applicable to all similar corporations. By ac- 
cepting new acts of incorporation, or rather acts continuing their 
corporate existence and privileges, such continuance being made 
subject in terms to specific provisions, these corporations must 
necessarily assent to such provisions, and become bound by them, 
though differing from the provisions of the original acts of incor- 
poration, or charters. 

By the act of February 28th 1831, (St. 1830, c. 58,) most 
of the banks were continued for a further period of twenty 
years, subject to the provisions of the foregoing act regulating 
banks and banking, and some further provisions contained in the 
continuing act, not material to the present inquiry. The Sunder- 
land Bank, however, was not one of the banks continued by 
that act. But by a special act of the same session, (S¢. 1830, 
c. 149,) the said corporation was conditionally continued and 
extended to 1851, subject to the provisions of the two foregoing 
acts, viz., the general ‘‘act to regulate banks and banking,’’ 
and the ‘‘act to. continue banking corporations, and for other 
purposes.” 

By Si. 1831, c. 19, the name and place of the Sunderland 
Bank were changed ; it was removed from Sunderland, in the 
county of Franklin, to Amherst, in the county of Hampshire, 
and called the Amherst Bank; such alteration to take effect — 
from and after the Ist of October then next, 1831. The cor- 
poration remained the same. ‘The alterations merely affected 
the name and place. 

It seemed to be necessary to go through this detail, in order 
to ascertain where we are to look for the law, by which the 
office of the cashier of the Amherst bank was constituted, at the 
time when this bond was given. We find that the Amherst 
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Bank is identical with the Sunderland Bank ; that the Sunder- 
land Bank, by accepting the renewal of its charter with certain 
provisions, assented to those provisions, and they thereby be- 
came part of the provisions of the charter, in the same manner 
as if they had been in terms inserted in the original act of incor- 
poration. Hence we find, that it is the ‘‘ act to regulate banks, 
and banking,”’ passed February 1829, (St. 1828, c. 96,) which 
regulated and governed this bank in 1831. By this act, § 9, 
‘the directors shall have power to appoint a cashier, clerks, 
and such other officers, &c., with such salaries, &c., and such 
cashiers, clerks, and other officers shall retain their places, until 
removed therefrom, or others are appointed in their stead.” 
Section 10th provides that ‘‘ the cashier, before he enters on 
the duties of his office, shall give bond or bonds, with two or 
more sureties, to the satisfaction of the board of directors, con- 
ditioned for the faithful performance of the duties of his office.” 
This provision regulates the office of cashiers, and fixes the 
tenure by which it is held. It does not prescribe the time for 
which it is to be held ; but whether for a fixed or an unlimited 
time, they are to hold until another is appointed. If the cashier 
is to hold the office, he is to do the duties, and they are official 
duties ; and therefore a bond, that he shall faithfully perform 
the duties of cashier, will include duties performed after the 
limited time for which he is chosen, and during the time that the 
office is continued by force and operation of law. We think, 
therefore, that when Luther Root was elected cashier, in Octo- 
ber 1831, even if it was entered in the directors’ minutes as an 
election for the year ensuing, it not being by law an annual 
office, he held it by force of the provision of the general law 
above stated, until another was chosen in his stead. ‘The pro- 
vision is not merely that he shall continue to do the duties, but 
shall retain the place, hold the office, with all its powers, privi- 
leges and immunities, until removed or another person is elected 
in his stead. 

Then the question recurs, and it is the only remaining ques- 
tion, whether an election by the directors, made in October 
1832, or at any subsequent period, of the same person, Luther 
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Root, as cashier for the ensuing year, or for an unlimited time, 
was the election of another person in the stead of Luther, 
which was the limitation of the term of the first office, as con- 
stituted by the vote of the directors and the law under which he 
was elected. It was certainly not so within the letter, or any 
reasonable construction of the law, and we cannot perceive that 
it is within the spirit or intent of the contract of the parties. 

The consideration, ‘that the directors held their offices by the 
annual election of the stockholders, obviously has no weight, in 
controlling or modifying a positive provision of law, making the 
office of cashier indefinite. But the plausible argument is, that 
the fact of an annual election of cashier is evidence of a by-law 
or usage, making the office annual. In the first place, it may 
be said in answer, that the corporation has not been in existence 
a sufficient length of time to give its usages and customs the 
force of law, or to prove the existence of a by-law of the cor- 
poration, which does not appear by its records. But another 
and perhaps more satisfactory answer is, that the directors are 
presumed to know the general law; that they consequently 
know, when they come into office, that the cashier, whom they 
find there, will by law continue in his office, unless they think 
fit to remove him. ‘Their act is to be taken in connexion with 
their presumed knowledge of the law in this respect. But it 
may be satisfactory to them—constituting in theory, and some- 
times in fact, a new board of directors —and also satisfactory 
to the cashier, that they should express their will and intention 
upon the subject. Under such circumstances, the election of 
the cashier to an office which he already holds, and would hold 
without election, must be regarded as a manifestation of their 
will and intent that he should continue to hold the office for 
another year, unless there should be cause afterwards to remove 
him. ‘That such an election is considered by the directors 
themselves as the continuance of an existing office, and not the 
commencement of a new one, is manifest from the fact that they 
require no new bonds. 

Until the decision of the case of Bigelow v. Bridge, 8 Mass. 
275, we are inclined to think that it was not the practice of 
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county treasurers, and similar officers holding annual offices for 
several years by successive elections, to give bond each year 
after the first. That case, however, was-doubtless decided cor- 
rectly ; and it went upon the ground that the office by law is an 
annual office, and terminated with the year. ‘The bond, there- 
fore, conditioned that he should faithfully perform the duties of 
that office, was necessarily limited to the duties of the office 
held for and during that year. This decision, therefore, is not 
in conflict with the principle laid down in the present case. 
The cases where it has been held, that the generality ‘of the 
words of an obligation may be restrained and modified, are of 
two classes; first, where there is a preamble or recital, stating 
directly, or by implication, the intent and purpose of the parties 
to the bond ; or, secondly, where it is a stipulation for fidelity in 
office, and it appears by the nature and constitution of the office, 
that it was limited to a particular time. 

In the present case, the words are general, and the defendants 
seek to show that they ought to be limited to a certain time. 
There is no recital, and the office itself is not annual. But it is 
said, that in the particular case the election was for the year en- 
suing. ‘To that it was answered, that though the election was 
for the ensuing year, yet the law made it a continuing office, 
until another was chosen in his place ; and no other was chosen 
till after the breaches assigned. And we think this answer is 
satisfactory. 

7. The views of the subject which we have taken, have ren- 
dered it unnecessary to consider whether the parol evidence was 
competent to contradict and control the entries made im the 
directors’ minutes, which, if regularly kept, would be made by 
Root himself, as secretary of the board. 

8. Another ground of argument for the defendants was, that 
the sureties were not liable by reason of the culpable negligence 
of the directors and their agents, inasmuch as the by-laws of the 
bank made it the duty of the directors to make frequent exami- 
nations of the affairs of the bank, to count the money, inspect 
the books, and generally to watch over its concerns ; and it is 
contended that it does not appear, from an inspection of the 
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minutes of the directors, that this was done. Whether their 
duties were as diligently done as they ought to have been, we 
do not inquire ; because it appears to us that the by-laws were 
directory, intended to prescribe the duty of the directors ; and 
though the performance of them might tend to detect and dis- 
close negligence, or lead to an early disclosure and detection of 
default on the part of the officer, and so operate indirectly to the 
safety of the sureties ; yet they were not intended for that pur- 
pose, nor can a compliance with them be deemed a condition 
precedent to the liability of the sureties. But further; the 
adoption of such a principle would lead to this result, that the 
negligence and fault of one agent, or set of agents, for a cor- 
poration, would deprive them of a remedy against another for 
their default. As well might the directors excuse themselves 
for the neglect of their duty, by showing that the cashier had 
failed to lay before them the books or accounts, the weekly or 
other statements of the affairs of the bank, by reason of which 
they were unable to perform their duty. The idea that the 
cashier is excused by the act or negligence of the directors, 
arises from considering the board of directors as the corporation, 
and then applying a very equitable principle, that one ought not 
to recover of a surety damages caused by himself. We think 
the principle does not apply. ‘The only case which seems to 
countenance it is The People v. Jansen, 7 Johns. 332; a case 
which has been often questioned, and which we think is fully 
answered by the cases of United States v. Kirkpatrick, 9 
Wheat. 720, and Minor v. Mechanics Bank of Alexandria, 
1 Pet. 46. 

9. The last exception is, that evidence was received of the 
admissions and declarations of Luther Root, the cashier, to 
charge the sureties. This is a case where the cashier and his 
sureties are sued on their joint obligation. Whatever may be 
the law when one becomes guarantor or surety for another, by 
a separate obligation, we think where the principal and sureties 
are all bound by a joint obligation, the declarations and admis- 
sions of the principal are evidence against the sureties in a 
joint action against them. Hunt v. Bridgham, 2 Pick. 581. 
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Martin v. Root, 17 Mass. 227. Whitcomb v. Whiting, 2 
Doug. 652. Pendleton v. Bank of Kentucky, 1 Monr. 181. 
The provision of Rev. Sts. c. 120, § 14, that declarations 
made by one promisor shall not take the case out of the operation 
of the statute of limitations, seems to be one of the cases, where 
an express exception proves the existence of the general rule. 
It implies that, but for such express enactment, the admission 
of one would bind both. And this exception is founded on very 
good reason ; because, in case’ of the statute of limitations, an 
admission has the legal effect of making a new contract. 

In most of the cases cited in support of this last exception, 
the guaranty was the separate contract of the defendant, and the 
decisions were founded on the consideration that the principal 
could be called as a witness. ‘This of course cannot apply to a 
case like the present, where the principal and surety are bound 
by the same contract, and are parties to the suit. 

As the only exception, which is sustained, relates to the proof 
of the execution of the bond, the court are.of opinion that this 
is one of those cases where the new trial should be confined to 
the point, whether the bond was duly executed, and that the issue 
to the jury on the new trial should be on that fact only. Winn 
v. Columbian Ins. Co. 12 Pick. 279. Sprague v. Bailey, 19 
Pick. 442. Dyer v. Rich, 1 Met. 192. If that fact is found 
for the plaintiffs, they will be entitled to a general verdict ; oth- 
erwise, a general verdict will be returned for the defendants. 

Dewey, J. Upon one of the points raised in the present 
case, and that a material one, and directly affecting the whole 
merits of the case, I cannot concur with my brethren in the 
opinion which has been delivered. 

In the view which J have taken of this case, the jury should 
have been instructed, that upon all the evidence that was compe- 
tent and properly admissible in the case, the liability of the sure- 
ties of Luther Root was a limited one in point of time, and was 
not to be extended beyond October 6th 1832 ; which period 
being several years prior to the time of the alleged defalcations 
of Root, the sureties are not chargeable “therewith upon their 
bond of October 1831. 
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I will proceed to state, as briefly as the nature and importance 
of the case and the principles involved in it will admit, the rea- 
sons which have influenced my mind in arriving at this result. 

The first question I propose to consider is, under what form 
and declared tenure did Luther Root hold the office of cashier, 
at the time of the execution of the bond -by the defendants * 
Was it limited or unlimited in point of time, as indicated by the 
formal appointment ? ‘The evidence upon this point is to be 
found in the records of the acts of the corporation through their 
legally constituted agents, the board of directors. By a by-law 
of the stockholders, adopted 1825, it was provided, that ‘‘at all 
meetings, both of directors and stockholders, the president shall 
preside and the cashier shall act as clerk.”? Under this author- 
ity, and upon the book of records kept in pursuance of it, is 
found recorded the following vote : ‘‘ October 3d 1831. Ata 
meeting of the directors of the Amherst Bank, held at the house 
of Elijah Boltwood, on Monday the third day of October 1831, 
Nathaniel Smith was chosen president of the board, and Luther 
Root, cashier, for the year ensuing.”” Accompanying this vote, 
and recorded in direct connexion therewith, as of the same meet- 
ing, are votes fixing the salary of the cashier, the banking 
hours, &c. 

That the book, thus offered in evidence, is the original and 
only book of records of the doings of the stockholders and the 
directors, is not denied ; and from inspection, it appears to have 
been used as such, not only from the original organization of the 
banking company, in- 1825, to the period when Root ceased to 
be cashier, but also subsequently by the directors themselves, in 
recording their doings under their own signatures. 

The inquiry then arises, to what extent are books of records 
of a corporation, containing their doings both in their meetings 
of the entire body, and their acts through the votes of their le- 
gally constituted agents, evidence of such acts and votes, and 
properly to be introduced and relied upon as such, as between 
individual members of such corporate body, or against such cor- 
poration, in behalf of third persons who may be affected by 
them. Upon this question, as it seems to me. there can hardly 
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be two opinions ; but the importance of this species of proof, as 
controlling the oral testimony which was offered at the trial, and 
as establishing the contract between the parties to the bond, is 
such, in reference to the result to which I have arrived upon the 
general merits of the case, that I shall briefly refer to some au- 
thorities establishing the force and effect to be given to the 
records of corporate bodies. 

That the books of the corporation are the best evidence of 
their acts, and ought to be admitted in evidence whenever their 
acts are to be proved, was the doctrine of the case of Owings 
v. Speed, 5 Wheat. 420. ‘The books of a corporation con- 
taining a registration of their public acts are evidence, as between 
the members of the body, or against the body. 1 Stark. Ey. 
298. ‘The same principle will be found fully sustained by Rex 
v. Mothersell, 1 Stra. 93, and Rex v. Martin, 2 Campb. 101. 
Highland Turnpike Company v. Kean, 10 Johns. 154. 
Union Bank v. Knapp, 3 Pick. 103. Coffin vy. Collins, 5 
Shepley, 440. In the case of Hallowell and Augusta Bank v. 
Hamlin, 14 Mass. 178, though a question was very properly 
raised, whether a copy of the record, certified by the clerk, was 
competent evidence, and it was insisted that the original, or a 
sworn copy, should be produced, yet no question was made, but 
that the corporation books were to be used as evidence of their 
acts. ‘I'hey must be shown to be such books, and to have been 
kept by the proper officer ; both which points are fully estab- 
lished in the present case. The language of this record is plain 
and explicit. If it be the evidence upon which the fact is to be 
settled, as to the question whether the appointment of Root as 
cashier was for a limited period, and that expressed and defined 
in the appointment itself, it clearly establishes the affirmative of 
that proposition. 

Is it competent for the corporation to control their own 
records, by introducing oral testimony contradicting the facts as 
stated on their records, for the purpose of charging third per- 
sons ? I think not. ‘They may properly require evidence that 
the book produced in evidence is their book of records, and 
that its entries were made by a proper person. They may avoid 
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it by showing interpolations, or fraudulent alterations, or any 
thing which shows that the evidence offered is not the original 
record of the transaction, as made by the proper officer. But 
of this there is no suggestion. ‘T'his vote, in its present form, 
has been thus recorded at large on this book during the whole 
period since October 1831. It has thus remained uncorrected | 
and unexpunged, not only during the seven succeeding years dur 
ing which Root was cashier, but also to the present time. Al 
though-the records are always open to the inspection, and are 
to be presumed to be regularly examined and approved by the 
directors, from time to time, yet no memorandum, no suggestion 
is to be found on this book, that this vote was not properly 
-and truly recorded. It is too late now to question its accuracy, 
by calling witnesses to give another account of the doings of the 
board of directors on the 3d of October 1831. The corpora- 
tion are bound by this record in their dealings with third persons 
who may be affected by it. The defendants may well say to 
the plaintiffs —— we were influenced, in assenting to sign this 
bond, by the tenure of the office, as you had declared it in your 
recorded vote. 

If written testimony has any superiority over oral ; if that, 
which is committed to writing at the moment when the act is 
done, is more worthy of confidence than the recollection of wit- 
- nesses giving no other pledge for its correctness than the reminis- 
cences of what has been denominated ‘‘ slippery memory ”’ ; if 
the whole doctrine of the credit to be given to records of cor- 
porate bodies is not to be disregarded ; it would seem that there 
could be no question but that, in the present instance, the record 
should control. 

As it seems to me, it would be opening a direct avenue to 
fraud, if the books of a corporation may speak one language and 
the directors and stockholders are to be permitted to contradict 
them by their testimony on the stand as witnesses. As it re- 
gards third persons, it would be liable to the objection of intro- 
ducing evidence of an inferior grade to control the superior ; and 
also the further objection, that if all doubts were removed as to 
th* fact that the oral testimony was the language of truth, and 
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‘he record false, still a third party should only be holden by the 
terms of the record, if he acted upon the faith of it. I have no 
reason to suppose my brethren differ from me on this point in 
the case, although they have expressed no opinion upon it ; it 
being unnecessary to do so, in the view they have taken of other 
parts of the case. 

I will, before leaving this point, refer to the opinion of this court 
in Hayward v. The Pilgrim Society, 21 Pick. 277, as bearing 
strongly upon this question. It was said in that case, that the de- 
fendants were a public body established by law. ‘* It was their 
duty to.keep written memorials of their acts, and not to leave them 
to the uncertain and varying recollections of different individuals. 
Their acts are to bind others ; they necessarily consist of votes, 
which should be in writing. It may become important to prove 
them in court. How shall this be done? By reference to the 
written evidence, or by the testimony of witnesses ? It is very 
obvious which would be the safest mode.”? Here, I think, we 
have the rule, and the reason of it. Nor do I perceive that the 
circumstance, that the record here offered related to the person 
who, by the by-laws of this corporation, was constituted their 
recording officer, should in any degree vary the effect of the ev- 
idence when offered, as it is, by third persons, to show the 
nature and extent of a contract entered into by them with such 
corporation. The rights of third persons are not the more to 
be affected, by the introduction of oral testimony to control or 
vary such record, for this cause. The clerk is the agent of the 
plaintiffs, and the record is theirs. 

Having established the form of the appointment to have been 
that of an annual office, the next inquiry is, whether the plaintiffs 
treated the office as thus limited, and proceeded, through their 
authorized agents, the directors, at the expiration of the year, to 
make a new election? ‘This is clearly shown by the records, in 


the following words: ‘* At a meeting of the directors, held on - 


Monday, 6th October 1832, Alpheus Iield was chosen presi- 
dent, and Luther Root cashier, for the year ensuing.” We 
have then the legal evidence of these two facts: Ist. That Root 
was, in October 1831, elected cashier for the year ensuing : 
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2d. That a new election took place at the expiration of that year 
In connexion with this, and for the purpose of showing the usage 
of the bank, we have from the records the further fact, that a 
cashier had been annually appointed in each of the six years 
preceding the election in 1831. With these facts before us, we 
are next brought to the further inquiry, whether upon the bond 
of the defendants, given 3d of October 1831, to secure the — 
faithful discharge of the duties of the office to which Root had 
then been thus elected, the sureties can be charged for the de- 
faults of Root, occurring between the periods of March 1836 
and January 1838. 

The proposition, which I consider as lying at the foundation 
of this defence, is this : that if a person be surety for the fidel- 
ity of another in the discharge of the duties of an office, the 
appointment to which is only for a limited period, the surety 
cannot be holden for the defaults of the principal beyond that 
period. ‘This doctrine is found distinctly recognized in the ele- 
mentary books, and in various reported cases. The adjudicated 
cases, exemplifying this legal position, may be classed under dif- 
ferent heads ; and so far as they rest upon facts peculiar to their 
particular class, I admit they are not to be considered as strict 
precedents for cases wanting some of these elements. ‘Thus in 
the leading case on this subject, Arlington v. Merricke, 2 Saund. 
- 403, which was an action upon the bond of one Jenkins:as a 
deputy postmaster, where the condition of the bond was, that 
the obligation should be void if Jenkins should, during all the 
time he continued deputy, faithfully execute the duties of said 
office, there was a recital in the bond, that ‘* whereas the said 
Arlington had appointed 'T’. J. his deputy for the term of six 
months from,’”? &c. So also in the case of The Liverpool 

Waterworks Company v. Atkinson, 6 Kast, 507, where the bond 
recited that the principal obligor had agreed with the plaintiffs to 
collect their revenues from time to time, for twelve months from 
the date, and the same was conditioned, that if the said A. 
should from time to time, and at all times thereafter during the 
continuance of his employment, use due diligence in collecting 
and receiving all sums of money which should annually become 
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due to the company, and also if the said A. so long as he should 
continue to be employed by the company, from time to time 
justly and truly behave himself in said office, and duly ac- 
count, &c. and the court decided that the sureties were not 
liable for a default after the expiration of the twelve months ; 
holding the appointment one of limited duration, as the case dis- 
closed a limitation on the face of the bond. In this respect, both 
of these cases differ from that under consideration. There are, 
however, to be found in both very strong expressions, indicating 
the covenants on the part of the sureties to be commensurate 
with the entire continuance of the principal in the employment or 
office to which he was appointed. Still it may be proper to 
concede, that if those cases stood alone, it might reasonably be 
contended that they were decided upon the ground that the gen- 
eral expressions in the bond, as to the extent and daration of the 
obligation, were restrained by the recitals of the time for which 
the appointment was conferred. But that it is not necessary that 
the limitation should appear by a recital in the bond, in order to 
protect the sureties from liability beyond the actual period for 
which the party was appointed to an office or employment, is 
very fully settled by numerous authorities. 

Thus in Wardens of St. Saviour’s v. Bostock, 2 New Rep. 
175, the obligors entered into a bond as sureties for one Arm- 
strong, the condition of which bond recited that said Arm- 
strong was on such a day appointed a collector of the church 
rate of the parish of St. Saviour’s, by virtue of which office 
he was empowered to receive all such moneys as were as- 
sessed on the inhabitants, and obligating the sureties for his 
duly accounting for all moneys receiwed by him on account of 
the above rate, and also all and every other rates thereafter 
to be made, and collected by the said Armstrong. Jt appeared 
that Armstrong received several successive annual appointments 
to the same office, and the defalcation complained of was subse- 
quent to the expiration of one year from his first appointment. 
It was held that the office, being an annual one, the sureties cn 
the bond were answerable only for the faithfulness of Armstrong 
during the first year, and not for his defaults after his subsequent 
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reappointments to the same office. Here, it will be perceived, 
there was no recital in the bond that the appointment was for one 
year. But the sureties were held not liable, the case being put 
upon the ground that they were not holden beyond the period lim- 
ited in the actual appointment to the office. 

In Peppin v. Cooper, 2 Barn. & Ald. 431, where the condi- 
tion of the bond was for the due collection of certain rates and 
duties at all times thereafter, although it did not appear on the 
bond that the collector’s appointment was limited, yet the statute 
making it an annual office, the court held that the surety was lia- 
ble for one year only. ‘T'’o the same effect are the cases of 
Hassell v. Long, 2 M. & S.. 363, and Leadley v. Evans, 9 
Moore, 102. S. C. 2 Bing. 32, and other cases cited in Theo- 
bald on Principal and Surety, c. iv. 23 Amer. Jurist, 267, 268. 

In our own reports is the case of Bigelow v. Bridge, 8 Mass. 
275, on a bond given in the year 1790, the condition of which 
was, that said Bridge should faithfully discharge the duties of 
county treasurer, and account for all sums of money he should 
receive for the use of the county. Bridge was continued treas- 
urer by successive annual elections, the entire period from 1790 
to 1806. The liabilities, if any existed, accrued in 1806, and 
the court held that the bond was only intended to protect the 
public during the year for which the treasurer was elected, at 
‘the time of the execution of the bond; the office bemg an 
annual one. ‘There are two points of similarity between that 
case and the case at bar, which [ deem it important to notice. 
(1.) It was provided, in the act authorizing the appointment of 
county treasurers, that the person elected: to this office should 
continue in said office until some other person should be chosen 
and qualified in his room. St. 1785, c. 76. (2.),The cases 
are also similar in this, that there was, at the expiration of the 
year, a reappointment of the same individual. ‘The case of 
Bigelow v. Bridge establishes the doctrine, that the reappoint- 
ment of the same individual is to all intents and purposes the 
same in effect, as it regards his original sureties, as the election 
of another person to the office ; and that the provision of the 
statute, that a person elected to the office shall continue in the 
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said office until another person is chosen in his room, does not - 
continue the original bond in force after the reappointment of 
the same individual. 

To the main point which we have been considering, that 
where the office is an annual one, though no time is specified in 
the bond, the sureties are not holden for any default of the offi- 
cer subsequent to the year, though he is continued by reélection, 
I may also refer to the cases of Commissioners &c. v. Green- 
wood, 1 Desaus. 450. South Carolina Ins. Co. v. Smith, 2 
Hill, 587. Munford v. Rice, 6 Munf. 81. 1 U.S. Digest, 
Bond, 245. 247. 

I shall assume it, therefore, to be well settled, so far as judi- 
cial decisions can settle any point, that the liability of the sure- 
ty is not to be extended beyond the term of the actual appoint- 
ment conferred upon the principal, by reason of the omission to 
recite in the bond, the term of time for which the appointment 
was made. If this be so, it is then, however, urged on the part 
of the plaintiffs, that the cases cited on this point are cases 
where the law prescribes the limitation of the office; either 
some general law or the particular provisions of the charter 
under which the appointment was made ; and that all parties are 
presumed to act with reference to such statute provisions. 

But in my opinion this will not vary the principle. I do not 
understand the rule to be restricted to cases of offices of limited 
duration. In a highly respectable work, Theobald on Princi- 
pal and Surety, § 82, the principle is certainly stated much 
more broadly. It is put in this form: ‘‘ If a person is surety 
for the fidelity of another in an office of limited duration, or the 
appointment to which is only for a limited period, he is not 
obliged beyond that period ;”’ embracing thus as well cases of 
limited appointment to office, as those of offices of limited du- 
ration. Why should the fact, that the appointment to an office 
is made one of a limited duration by the acts of the parties 
concerned, rather than by force of a general law, operate in the 
least to the prejudice of the sureties, in extending their liability ? 
I have sought diligently for the reasons which were supposed 
to influence the court in the decision of the cases I have referred 
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to. The whole force of the argument sustaining those decisions, 
as it seems to me, amounts to this ; that all contracting parties 
must be supposed to act with reference to the actual state of the 
case as it existed, in relation to the limited duration of the office. 
They were annual offices, and though not so recited in the bond, 
still the sureties must be supposed to have contemplated only a 
liability for this limited period. Apply the same reasoning to 
the present case. Root was elected, on the 3d of October 
1831,-cashier of the Amherst Bank, for the ensuing year. The 
defendants are asked to become sureties for his fidelity in the 
office to which he has been elected. Was he not elected for a 
limited term? Was not this appointment one of a limited dura- 
tion? Do not the corporation’s records say so? ‘Then were » 
not the defendants authorized to act upon the matter, and might 
they not well understand, that in becoming sureties for Root, 
-their liability was one of a limited duration? How does it differ 
in principle, as to the rights of the surety, from the cases of 
sureties for one elected to an office where the appointment is 
directed by law to be made annually ? The tenure of this office 
is at the will of the directors, and they had the right to appoint 
for such period as in their opinion the interests of the bank 
required ; subject to the statute provision as to holding over. 
And cases might present themselves where it would be a much 
more convenient way of disposing of the incumbent, to provide 
for-a new choice at the next annual meeting, than to proceed to 
a direct removal. Having exercised the power of appointment, 
by declaring Root elected cashier for a single year, it became, 
as respects these parties, as much an office for a year, as though 
it were made an annual appointment by law ; subject of course 
to the provision of holding over until a new election took place. 
I confess Iam unable to perceive any sound and satisfactory 
distinction as to the extent of the liabilities of the sureties, be- 
tween the case of an appointment of limited duration, made so 
by the act of the parties previous to the giving of the bonds, 
and one limited by the statute creating the office, or granting the 
charter to the corporate body. ‘The inquiry in both cases is the 
same ; the governing principle in both cases is the same 3 viz. ; 


552 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Amherst Bank v. Root & others. 


to what extent did the parties intend to become sureties? ‘The 
law says, to the extent to which the tenure of the office was 
limited, in whatever form that limitation is imposed. We are 
then to look at the appointment, as it was actually made ; and 
if we find it was for a limited period, whether that limitation 
be fixed by statute, or by the act of the appointing power, the 
liabilities of the sureties are alike limited in duration. Any 
other rule than this would, in my opinion, leave sureties without 
that benign protection, which the law has extended to them. , 

I do not feel the force of the argument, which has been much 
relied upon in the discussion of this case, that the adjudieated 
cases referred to really furnish no precedent for this, because 
they were cases where the limitation was found recited in the 
bond, or was one created by the law establishing the office. 
It seems to me that the courts have imposed no such limitation 
on the application of the great principle which they settled in 
those cases. ‘The cases themselves happened to present those 
peculiar circumstances ; and it must necessarily result from the 
introduction of a new principle, that in its first application it 
must be to the facts of a particular case. The principle being 
once established, the question in subsequent cases is not whether 
they are the same in their details, but whether they are so far 
analogous, that the principle of law settled in the former case is 
applicable to the succeeding one. Hence, the number and va- 
riety of cases, to which an important leading principle may have 
been applied, will necessarily be limited in the first instance, but 
from time to time, as new cases occur, may be expected to be 
continually enlarging. Now I think that the cases cited fully 
recognize two important principles as entering into the con- 
struction of all contracts made with sureties: 1. That the 
contract shall be strictly construed with reference to the intent 
of the contracting party: 2. ‘That a surety for one, who holds 
an office under an appointment for a limited period of time, does 
not contract for any liability beyond that period. ‘These, in my 
view, are the principles of the cases referred to, and they are of 
general application, independently of any particular mode in 
which the cases may arise. 
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But it is strongly urged on the part of the plaintiffs, that the. 
obligation of the sureties, in the present case, is not to be 
restricted to the terms of the appointment, as disclosed by the 
record and the actual form of the appointment ; but that we are 
to look at the statute creating this office, and giving it a more 
extended duration than one year; and that from the existence 
of this statute provision, the law will infer that the sureties in- 
tended their obligation to be coextensive with the statute, how- 
ever limited in point of time may have been the actual formal 
appointment of their principal. 

Supposing the statute susceptible of the construction thus 
proposed to be given to it, would it be reasonable, on this ac- 
count, to extend the liability of the surety beyond the terms of 
the contract as evidenced by the record of the appointment ? 
Let the principle be tried in another form. The same statute 
has the following provision as to the bond of the cashier : 
‘¢ The cashier shall give bond, with two or more sureties, to the 
satisfaction of the board of directors, conditioned for the faith- 
ful performance of the duties of the office.”? Suppose, in such 
* a case, the bond was in the usual form, but with the following 
additional clause ; ‘‘ this bond to be in force only for the period 
of one year from date, and to create no liabilities beyond that 
period.” ‘The principal in the bond remains in office five years, 
and a defalcation occurs in the fifth year ; the sureties are called 
upon, and allege in their defence the limitation in their bond. 
Would it be of any avail for the bank to say in reply —true it 
is, that your obligation was in terms only for the faithful dis- 
charge of the duties of the office for one year ; but there was a 
statute in force providing that the cashier should continue in 
office until removed therefrom or another is appointed in his 
stead, and further requiring the bond of the cashier to be co- 
extensive with the office in duration ; such being the law, it was 
not competent for the directors to annex any such limitation to 
your bond ; you cannot avoid the statute liability by any ar- 
rangement made between you and the directors, but must be 
bound to the extent of the statute, as though the bond had been 
properly taken. Would such a course of reasoning be sanc- 
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tioned by this court? I think not. But how does it differ in 
principle from the ground urged by the plaintiffs ? 

In the view I have taken of the statute on the subject of the 
appointment of a cashier, it is however unnecessary to consider 
what would be the effect, as regards the sureties, where the 
appointment of the principal-had beer in terms for a single year, 
against the express provision of a statute fixing the tenure of 
such office to a term of years. Whether it would be compe- 
tent for a corporate body to avoid their own acts as illegal, and 
thus enlarge the liability of the sureties, upon the ground of such 
alleged irregularity in their own proceedings, would seem to be 
highly questionable. 

But this argument fails, as it seems to me, in the very premises 
assumed as its foundation. It treats the statute term of the office 
of cashier as one of a permanent and fixed tenure, or at least as 
one of more extended tenure than an annual appointment. This, 
in my view, is giving to the office a permanency that the statute 
has not attached to it. The St. of 1828, c. 96, § 9, enacts that 
‘¢the directors shall have power to appoint a cashier, clerk, and 
such other officers for carrying on the business of the bank, with 
such salaries, as to them shall seem meet, and such cashiers, 
clerks, and other officers shall retain their places until removed 
therefrom, or others are appointed in their stead.”” In the Rev. 
Sts., ¢. 36, § 26, this provision is reénacted in these words : 
‘¢'The directors shall appoint a cashier, which cashier shall be 
removable at the pleasure of the directors.”? No suggestion is 
made by the commissioners, that they have introduced any 
change other than verbal. 

It would seem to me, that no office could have less perman- 
ency of tenure secured to its incumbent than this same office of 
cashier, under the statute. I[t is an office conferred by, and holden 
at the will of, the directors, at the mere will, or as it may be at 
the mere whim or caprice, of the directors. As to its duration 
in point of time, the incumbent may be lawfully displaced from 
the office at any moment after his appointment. The office being 
thus held at the will of the directors, they might express that 
will on the day of his appointment. They had full power to 
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vacate the appointment, made on the 3d of October 1831, at 
the expiration of one year. Having at the time of the appoint- 
ment expressed their intention so to do, and having carried that 
intention into effect by a new election, made on the 6th of Octo- 
ber 1832, the directors, by force of the two elections, made the 
appointment one of limited duration, and this without Meioes ks 
- any express statute provision. 

In adopting this construction of the statute, we do not ren- 
der-nugatory the provision, that the incumbent ‘shall continue in 
office until removed therefrom, or another is appointed in his 
stead.”? ‘That clause will have effect whenever the appointment 
is unlimited in time, or where there is an omission to proceed 
to a new election after the time of the original appointment has 
expired. 

I am aware that in the case of the Dedham Bank v. Chick- 
ering, 3 Pick. 335, it was held that successive reélections of a 
cashier, who had been originally appointed for an unlimited peri- 
od, do not discharge the liability of the original sureties, as to 
future defalcations. It is unnecessary to call in question the 
correctness of that decision, as the present case differs mate- 
rially from it in its facts, and in those facts which may well lead 
to a different result. In Chickering’s case, the appointment, un- 
der which the bond was given, was unlimited in point of time ; 
while the appointment, under which the present bond was given, 
was in its very terms restricted toa year. ‘The question of the 
construction of these bonds, and the extent of the liability arising 
thereon, is to.be determined by the intent of the parties, as mani- 
fested by legal evidence ; and that intent necessarily is to be gath- 
ered from the state of facts existing at the time of the execution 
of the bond. Hence, if the appointment was then an unlimit- 
ed one, it may be true that sureties, who became such under that 
form of appointment, might not be discharged of their liability 
by a subsequent reélection of the same individual. They have 
not been misled by the form of the original appointment, nor can 
such new appointment be alleged by them to have taken place 
under an original compact between the parties that the office 
should be annually filled by new elections. 
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The opinion of the court in the case of Dedham Bank v. 
Chickering, presents some remarks strongly sustaining the pres- 
ent defence. The court, after stating that a bond for a liability as 
surety for an unlimited period would nevertheless be restricted 
by a recital therein of a limited appointment, add — *‘ we should 
go even further, and say, that where it appears by the records of 
the corporation that the office, by their regulations, is an annual 
one, the bond should be restricted. And all this is founded on 
the intent of the parties. But the case before us does not seem . 
to be one of that sort. There is nothing in the records or reg- 
ulations of the bank indicating that the office was annual. 
There was nothing to make the sureties suppose it was limited to 
a year.’”? Can such remarks as these be properly and truly 
made in reference to the present case? Was there nothing 
here to lead the sureties to suppose that the appointment was for 
the term of one year? Did nota full record to that effect, of 
the appointment, authorize such a belief ? Did not six successive 
previous annual elections, made by this bank, indicate that the 
office was, by their regulations, an annual one ? 

It thus appearing by competent evidence, that the original 
appointment of Root was for one year, the subsequent election, 
at the expiration of that year, either of the same or another 
individual, may be relied on by the sureties as a discharge from 
further continued liability. The new appointment, in such case, 
is but redeeming, in good faith, the pledge which was virtually 
given by the directors to the sureties, by the form of the orig- 
inal appointment. ‘The case stands upon grounds that, in my 
opinion, fully authorize the disposition of it in accordance with 
what seems to be well’ settled doctrine as applicable to sureties 
for those who hold office under appointments of a limited du- 
ration. 

In my examination of this subject, I find one great principle, 
which seems to me to be generally as well as firmly interwoven 
into the code of our laws regulating the liabilities of sureties : 
They are not to be charged, in any particular, beyond the pre- 
cise limits and scope of their undertaking. ‘The books abound 
in cases illustrating the application of this doctrine. I shall in 
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the close only refer to two of them. The case of Boston 
Hat Manufactory v. Messenger, 2 Pick. 235, where the sure- 
ties of an agent were held not liable, because not within the 
bond, and where, in the opinion of the court as given by the 
late C. J. Parker, the case of St. Saviour’s v. Bostock, upon 
which I have commented, was prominently brought forward 
and much relied on, is of this character. ‘The principles ap- 
plicable to cases like the present are also strongly set forth in the 
-case of Ludlow v. Simond, 2 Caines Cases in Error, 1, to 
which [ allude more particularly for the purpose of presenting 
the views of such distinguished jurists as Chancellor Kent, and 
Chief Justice Spencer, both then occupying seats on the bench 
of the supreme court of New York. Says Kent, C. J., ‘It 
is a well settled rule, both at Jaw and in equity, that a surety Is 
not to be held beyond the precise terms of his contract. This 
rule is founded on the most cogent and salutary principles of 
public policy and justice. In the complicated transactions of 
civil life, the aid of one friend to another, in the character of 
surety or bail, becomes requisite at every step. Without these 
constant acts of mutual kindness and assistance, the course of 
business and commerce would be prodigiously impeded and dis- 
turbed. It becomes then excessively important to have the rule 
established, that a surety is never to be implicated beyond his 
specific engagement.’? Spencer, J. remarks; ‘‘It has been 
correctly urged, that sureties are favorites of courts of equity, 
and that those courts will not bind them where they are not 
strictly bound. at law. It may in the same sense be said, that 
they are favorites of courts of law, and that there they will not 
be bound beyond the scope of their engagements.”’ He adds: 
*¢ The authorities on the subject are very uniform ; they speak 
a language not to be misunderstood ; and | am fully justified by 
them in saying that, both at law and in equity, contracts involv- 
ing the rights of sureties will, so far as respects them, receive a 
more rigid and less liberal construction than between the original 
contracting parties.”’ 

The application of the principles already stated, and of such 
doctrines as those just quoted, to the facts disclosed in the case 
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at bar, as it seems to me, forbids our charging these defend- 
ants with the losses which the plaintiffs may have sustained, 
through the unfaithfulness of their cashier, at the period when 
these defalcations are alleged to have occurred. Upon the whole 
matter, | think the plaintiffs are estopped from saying that the 
contract of indemnity on the part of the defendants was not 
originally for an appointment of limited duration ; and that a 
new choice of cashier having taken place after the expiration of 
the first year, the sureties were after such election discharged 
from any further liability. In the correctness of this opinion I 
have no other doubt, than that which necessarily arises from the 
fact, that my learned brethren have come to a different result. 
New trial granted. 


Leavitt Hattock & another: vs. INHABITANTS OF THE 
County oF FRANKLIN. 


Although a highway is discontinued before it is opened or worked, or any contract is 
made to work it, yet a party, who sustains damages by such discontinuance, is enti- 
tled to recover those damages. 

If a party, when a jury is empannelled to try his cause, knows of a legal objection to 
one of the jurors, but does not then object to him, he waives the objection, and cannot 
avail himself thereof after a verdict is returned against him. 


THIs was a proceeding on a petition to the county commis- 
sioners of Franklin for a jury to assess damages sustained by the 
petitioners, by the discontinuance of a highway in Hawley. 
A jury was ordered and empannelled, who returned a verdict, 
awarding damages to the petitioners. Upon the return of the 
verdict to the court of common pleas, the respondents moved 
‘that it should be set aside, for the reasons hereinafter mentioned 
in the opinion of the court. This motion was overruled by 
Williams, C. J. and the verdict was accepted and ordered to 
be certified, with the adjudication thereon, to the county com- 
missioners. ‘The respondents alleged exceptions. 

This case was argued at the last September term. 

Wells & H. G. Newcomb, for the respondents. 

Grennell & Aiken, for the petitioners. 
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Suaw, C. J. On the discontinuance of a highway, the peti- 
tioners claimed damages, and ultimately had a jury to assess 
them, who returned a verdict in their favor. ‘Two exceptions 
were taken by the county to the allowance of this verdict. 
1. Because the sheriff refused to instruct the jury, on their mo- 
tion, that the petitioners could not have any damages awarded to 
them by the jury, under the statutes of the Commonwealth, for 
the discontinuance of a highway located over their lands, which 
was discontinued before any part of it had been worked or put 
under contract, and before any timber had been taken off, or 
fences made ; although an order had passed for its construction. 
The court are of opinion that the sheriff decided right, in de- 
clining to give the instruction prayed for, and that such instruc- 
tion would have been erroneous. By the judgment establishing 
and locating the highway, before any act done towards fitting it 
for use, the rights of the parties are fixed and vested, and the 
public acquire a right to the public easement, as long as it shall 
be their pleasure to use it ; and the right of the owner of the 
land, over which it passes, to his compensation, is complete. 
Harrington vy. County Commissioners of Berkshire, 22 Pick. 263. 
Westbrook v. North, 2 Greenl. 179. Hampton v. Coffin, 4 N. 
Hamp. 517. ‘The way becomes a highway from the adjudica- 
tion, and the right of the public becomes complete ; although 
before the liabilities of the town, for damages which may be sus- 
tained by travellers, attach to it, some time must necessarily be 
allowed to fit it for actua: travel, and some actual or constructive 
notice must be given that it is so fitted and opened for travel. The 
subsequent discontinuance of the highway, whether very soon 
after it has been established by the adjudication, or after a long 
lapse of time, is a new, substantive, distinct official act. It does 
not rescind nor annul the former proceeding, but it assumes its 
continued existence as the basis of the discontinuance. 

Then, the statute on the subject is express and explicit, that 
‘cif any damage shall be sustained by any persons in their 
property, by the laying out, altering, or discontinuing of any 
highway,”’ the amount of such damage shall be estimated, &c. 
and paid from the county treasury. Rev. Sts. c. 24, § 11. 
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The statute contemplates that damage may be done to individual 
proprietors by the discontinuance. But it is only in case of 
actual damage; and even then, any counterbalancing benefit may 
be taken into consideration, to reduce or compensate any actual 
damage. Rev. Sts. c. 24, §31. But the right to receive dam- 
age does not depend, as the exception supposes, upon the fact 
of the road having been opened or worked, or laid under contract, 
but on the fact that damage has been sustained. * ‘lhe owner, 
upon the faith of the adjudication, may have erected a mill or a 
tavern, or removed his buildings or fences, or otherwise incurred 
expense, in adapting the condition of his estate to the highway. 
All this, however, is matter of fact to be inquired into; and an 
instruction which would confine the inquiry to the case of the 
highway being opened, or fitted for travel, or put under contract 
for this purpose, would, in our opinion, not be warranted by law. 

2. The other objection, founded on Rev. Sts. c. 95, § 2, 
that a special county commissioner, being exempted by law from 
serving as a juror, was included in the panel for the trial of 
the case before the sheriff, would undoubtedly have been good, 
if it had been seasonably taken. It is conceded that the re- 
spondents knew, at the time of the empannelling of the jury, 
that the juror in question was a special county commissioner. 
By not taking the exception at that time, they have waived it. 
Howland v. Gifford, 1 Pick. 43, note. Merrill v. Inhabitants of 
Berkchire, 11 Pick. 269. Fox v. Hazelton, 10 Pick. 275. And 
this rule is founded on good reason. A party litigant, knowing 
of matter of personal exception to a juror, lies by, taking his 
chance for a favorable verdict. If when that verdict is against 
him, he could go back and take the exception, it would work 
great injustice. By consenting to go on, with a knowledge of the 
exception, he consents to abide the result, whether favorable or 
unfavorable. The fact that a juror was a county commissioner 
would not be likely to induce a belief that he would have preju- 
dices unfavorable to the interests of the county, however he 
might be regarded in this respect by the other party, if known 


* See St. 1842, c. 86. 


SEPTEMBER TERM 1841. 561 


Doolittle v» Dwight & another, Administrators. 


to them; and the county might be very willing that he should 
serve, notwithstanding the mere formal and technical exception. 
But by the rules of law, the result must have been the same, had 
the exception been of a different character, and one of which 
the respondents might be presumed to have been more ready to 
avail themselves. 

Exceptions overruled, and judgment of the court of common — 
pleas affirmed. ’ 


pa mn 
> 
Mark Doo.ittie vs. Witti1am C. Dwient & another, 
Administrators. 


A surety, who pays the debt of the principal by giving his own promissory note there- 
for, may maintain an action against him for money paid. 

Co-sureties, who pay the debt of their principal by giving their own joint and several 
promissory note, are not entitled to several actions against him for reimbursement : 
Yet if one of the sureties sues alone for reimbursement, and the principal does not 
take advantage of the non-joinder of the other, but suffers the action to proceed, and 
pays the sum which is recovered against him ; such surety is liable to his co-surety for 
half the amount so recovered, whether it be the whole or only a part of the sum jointly 
paid by both. 

One of two joint sureties, with the consent of the other, gave up security which he had 
taken for the benefit of both, on receiving the written promise of the principal that 
he would pay the debt or return the security. ‘This promise was not performed, and 
the sureties paid the debt ($ 1080) by giving their joint and several note therefor, 
payable on time: Before that note was paid or payable, the surety to whom said 
promise was made sued the principal for breach thereof, and added the money counts 
to his declaration: The action was, by rule of court, submitted to referees, who 
awarded that the plaintiff should recover $ 600, and the principal paid him that sum, 
without judgment on the award: The other surety then brought an action to recover 
of his co-surety half the sum thus received by him of the principal. Held, that he 
was entitled to recover. Held also, that parol evidence was admissible to show that 
at the hearing before the referees, the plaintiff in the action abandoned his special 
count on the principal’s promise, and proceeded, without objection from the principal, 
to give evidence of the payment of his debt by the sureties. 

Although where two sureties jointly pay the debt of the principal, they should join in a 
suit for reimbursement, and although if one brings such suit alone, the other has an 
interest in the event thereof, yet if he is called as a witness by the plaintiff, and is 
not objected to by the defendant, he is bound to testify, and does not by testifying 
estop himself to claim of the plaintiff the benefit of the recovery from the principal, 


Tuts was an action of assumpsit by a surety, to recover of 
the administrators of his co-surety one half of a sum of money re- 
VOL. II. 36 
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ceived of the principal by the intestate, for the equal benefit of 
both sureties. The facts of the case are sufficiently stated in 
the opinion of the court. | 

Written arguments were submitted to the court in 1840. 

Wells, for the plaintiff. 

I. C. Bates, Ashmun & Huntington, for the defendants. 

Suaw, C. J.* ‘This action has been long pending, and we 
much fear has been protracted by the means adopted to accel- 
erate its progress. Instead of a jury trial, for which some of 
the parties were not prepared at the regular time for trial, it was 
agreed to refer the case to auditors, to report a statement of 
facts, to be considered as in the nature of a special verdict. 
There is a satisfaction, however, in believing that there is some 
compensation for this delay, in a fuller and more complete state- 
ment of the facts, than would otherwise have been obtained. 

The only material’ question is, whether the plaintiff is entitled 
to recover any thing of the defendants, administrators of the 
estate of Jonathan Dwight, late of Belchertown, in consequence 
of the recovery of money, by the latter, of Joseph Strong. 
Some other small sums appear by the auditors’ report to be due, 
which are not seriously contested. 

Without going far in recapitulation of the facts presented by 
the report, we may consider that the plaintiff and the defendants’ 
intestate were sureties on notes of Joseph Strong to a large 
amount ; that after applying all the funds furnished by Strong, 
the principal, there remained due to the Phoenix Bank at Hart- 
ford the sum of $1080, which the sureties were compelled and 
equally bound to pay. This they did, on the 13th of September 
1830, by giving their joint and several promissory note for the 
amount, payable in one year. ‘These facts establish the relation 
in which they stood to each other, and to the common principal. 
Considering the giving of their own promissory note to the bank, 
(which was accepted in payment, and by which Joseph Strong, 
the principal, was wholly discharged,) as a payment of the pre- 
existing debt, they were in the condition of sureties who had 


ae 
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jointly paid the debt of the principal ; and therefore, upon the 
common principle of equity, they had a good joint cause of ac- 
tion against him. And it further results, that as they had given 
their joint note, in discharge of a duty and obligation for which 
they were equally bound, if either should afterwards pay the 
whole or a disproportionate share of the note thus given, it would 
give him an equitable and legal claim for such a contribution as 
would leave the ultimate burden equal on both. It seems to be 
equally clear, that if after such payment by joint note, and the 
consequent establishment of a joint right of action, although 
either party might receive the whole or any part of the sum thus 
due to both jointly, and give a discharge, yet the receipt would 
be on joint account, and the party receiving would be responsi- 
ble to the other for half of the amount so received. 

Supposing these principles to be sound, it becomes necessary 
to apply them to the circumstances of the present case. 

It appears, that before this joint note was given to the Pheenix 
Bank upon an ultimate settlement, and whilst both the plaintiff 
and Dwight were responsible for Strong, for a much larger sum, 
Strong had placed in the hands of Dwight the note and mort- 
rage of a third person, to the amount of $ 5000, as collateral 
security, for the common benefit of the sureties. This security 
Dwight had surrendered to Strong, with the consent of Doolittle, 

apon the personal promise of Strong in writing, given to Dwight, 
engaging to raise money on it to the amount of $5000, and 
apply it in discharge of his debt and for the relief of the sure- 
ties, or return the note and mortgage to Dwight, to be held as 
before, for the common benefit of the sureties. He did neither. 
There was, therefore, a breach of this promise, upon which 
Dwight had a right of action in his own name, upon which 
he commenced an action against Strong, and held him to 
bail, in March 1831, within a year after the $1080 note was 
given by Dwight and Doolittle to the Phenix Bank. In 
this action there was a count on the said express promise, and 
counts for money paid and money had and received. ‘This ac- 
tion remained apparently dormant, until 1835, when having been 
brought into this court, it was referred, by an ordinary rule of 
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court. An award was made in favor of the plaintiff for $ 600 
and costs, which, without being entered in court for a formal 
judgment, was subsequently paid, in May 1836. 

Without entering minutely into the circumstances which oc 
curred before the referees, we think it clearly proved that the 
recovery was had, not upon the special count, but on the money 
counts ; and we are of opinion that it was competent to prove 
these facts by parol evidence. It is conceded, that if the money 
had been recovered on the express promise of Strong, though 
recovered by Dwight in his own name, it must have enured to 
the equal benefit of Doolittle, his co-surety. But it is con- 
tended, that as the amount was recovered on the money counts, 
or one of them, it was for Dwight’s own separate benefit ; and 
this is the real and materia] question. 

We are to proceed on the assumption, that the plaintiff in 
that suit recovered according to his right of action. The only 
count on which he could recover was for money paid ; that 
is, paid for the then defendant Strong, as his surety. The 
plaintiff could not rely, for this purpose, upon any payment made 
by himself on the $1080 note to the Phoenix Bank ; because, 
at the commencement of the action, and indeed at the time of 
the hearing before the referees, he had paid nothing on that note, 
although Doolittle, at the latter period, had paid something more 
than one half,.and both stood liable on their joint note to the 
bank for the balance. ‘The payment relied upon then, to sup- 
port the action for money paid, was the payment made by the 
note of ¢ 1080; and as they had exonerated the principal and 
satisfied his debt by these means, this evidence was sufficient to 
support that count. Cornwall v. Gould, 4 Pick. 444. Chan- 
dler v. Brainard, 14 Pick. 285. Osborne v. Harper, 5 East, 
225. But the money paid by that note was paid by his co-surety 
and himself jomtly, and raised a joint cause of action against 
Strong for a reimbursement ; and therefore whatever was recov- 
ered on that cause of action enured to their joint benefit. ‘The 
recovery was to the use of both, and gives the plaintiff a right to 
one half. — 

But it is said, that Dwight could not have maintained the ac- 
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tion in his own name on this ground, but must have sued jointly 
with Doolittle. This is true ; and if the then defendant had seen 
fit to object to it, and put his defence on that ground, he might 
have prevailed. But it appears by the evidence, that he did 
not take that objection. Lither of the joint creditors would 
have had a right to receive the money without suit, and to give 
a good discharge ; and therefore if an action is brought by one, 
where two or more ought to join, and the defendant does not 
choose to take advantage of this ground of defence, the plaintiff 
will recover. But further; although the defendant in that action 
might have availed himself of that defence, yet the present de- 
fendants, who represent the plaintiff in that action, can make no 
such objection. There was no other legal ground on which he 
could recover ; and the inference is inevitable, therefore, that 
he did recover upon that ground, and received and still holds the 
money, for which he thus obtained an award. 

But then it is said, upon that ground he might equally well 
have recovered the whole $1080; and this is true, if the de- 
fendant, Strong, had not objected. But if that sum had been 
claimed, it would, in all probability, have immediately led to the 
objection, that both ought to have joined. 

But we think it is easy to perceive how the matter proceeded 
before the referees. ‘I'he action was brought in the name of 
- Dwight alone, because he relied mainly upon the express prom 
ise, on which he alone could sue. ‘The leading count was upon 
this prornise ; the money counts were added by way of precau- 
tion. On the opening of the cause, the counsel for the plaintiff 
went for the whole, on the special promise. Finding there was 
an impediment — perhaps the discovery that Mr. Doolittle was 
interested, and therefore the evidence failed —the counsel de- 
termined to go on the count for money paid. The joint note 
for $1080 had not been taken up, and of course was not before 
the referees ; and the parties seem to have gone on the assump- 
tion, without proof, that the sureties had each paid a moiety of 
the balance for which, as sureties, they were liable, by their re 
spective several notes, or otherwise. This accounts for the 
fact, that the defendant did not object to the action on the ground 
that both should have joined. 
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But then it is said, that the present plaintiff ought now to be 
estopped from setting up a claim to any part of the money re- 
covered in that suit, because he testified as a witness before the 
referees, and thereby held himself out as disinterested. 

In the first place, he may not have known his legal rights, and 
acted under a mistake. But further; he refused to release his 
interest in the suit, and thereby intimated to all parties that he 
did not relinguish his legal rights, if he had any. Again; he 
was called as a witness by the plaintiff; and if he was not ob- 
jected to by the defendant, as it appears by the case that he was 
not, he not only was not bound to decline testifying, but he could 
not do so; he was compellable to testify, interest or no interest. 
Nor could he there set up any claim of his own, or object to the 
plaintiff’s suit or right to recover. He was no party to the suit, 
and had no power to offer plea, or make proof, or do any thing 
but testify. We see nothing, therefore, in his conduct, inconsis- 
tent with good faith and integrity, or which should debar him 
from recovering in this action. It is said, that he there supported 
Dwight’s several right of action by his testimony, and now de- 
nies it by bringing this action. ‘The answer we think is, that he 
could only testify to facts, and it was for others to determine 
what rights were established by them. He may have partici 
pated in the common mistake, that Dwight had several cause of 
action against "Strong, arising from the payment which had in 
fact been made ; but that question was not made or discussed, 
nor did he say more than testify to the facts, so far as he was 
inquired of. 

2. But the argument for the defendants is put on another and 
different ground, and it is this: As there was no judgment on 
the award, the action and the award may be laid out of the case 
altogether, and the case simplified and stated thus: ‘That 
Dwight and Doolittle were liable for $ 1080 on their note to the 
Phoenix Bank, originating in the suretyship for Strong ; that 
Doolittle, at different times prior to 1835, paid one half of it ; 
that in December 1835, Dwight paid one half of it, or there- 
abouts, and in May following succeeded, by his diligence in ob- 
taining of Strong ¢ 600, and has a right to hold it, to reimburse 
him for the amount which he had thus previously paid. 
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But this, we think, proceeds upon more than one untenable 
assumption, ‘The money paid upon the $1080 note, in De- 
cember 1835, was not money paid for Strong. The whole 
amount was paid for him when that note was given. What each 
paid on that note, he had a claim of contribution for on the other, 
not because they were or had been sureties for Strong, but be- 
cause they were joint promisors on a note given for a debt, for 
which they were both equally liable. It is precisely the same as 
if they had paid the Phoenix Bank in cash, instead of the $ 1080 
note, and givena joint note to another bank. Had they, there- 
fore, paid this $1080 equally, and made a settlement between 
themselves, each having paid an exact moiety, it is doubtful, to 
say the least, whether either could maintain a several action for 
such half against Strong ; because his liability arose not from 
that payment of that note, but at an earlier stage, upon the giving 
of that note. But it is not necessary to put the answer to this 
argument upon this ground, because there is another more plain 
and palpable. ‘The money paid by Joseph Strong to Dwight, 
in April 1836, could not be a reimbursement of. the money paid 
by Dwight to the Phoenix Bank in the December preceding, 
because his receipt, given by his attorney, is in terms given in 
satisfaction of the award which was made in November previous, 
and before that payment to the Phcenix Bank was made. ‘The 
money was acknowledged to be received in full satisfaction of 
the award. ‘There was no need of a judgment on the award to 
give it effect as a valid claim. We are then to look to the sub- 
ject matter, upon which the award was made, and the time at 
which it was made, to ascertain on what account the money was 
paid in May 1836. At that time Dwight had paid no money on 
account of his suretyship, and therefore could claim nothing, and 
recover nothing, as money actually paid by him. He could only 
recover in virtue of the payment made by the joint note, and 
that gave a joint cause of action against the principal, and no 
other. 

Another consideration confirming ‘this view is this : The ac- 
tion brought by Dwight was commenced in March 1831, within 
a year of the time when the $1080 note was given ; and of 
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course before it was due, and before any payment on it. He 
was to recover according to the right of action, as it existed 
against Strong, when the action was commenced. Nothing 
which took place between Doolittle and Dwight, during the pen- 
dency of the action, could affect Dwight’s right to recover of 
Strong. It was therefore wholly immaterial, whether the ¢ 1080 
had been paid or not, in whole or in part, one half by each or 
how otherwise. And so, it is manifest from the evidence, the 
referees considered it. After the count on the special contract 
was abandoned, the question submitted to them was, whether the 
payment of the debt of the principal by the surety by note 
would support a count for money paid. ‘They decided, very 
correctly, that it would. Mr. Doolittle then testified, that he 
and Dwight had paid the debt to the Phanix Bank, by note, 
before the action was brought. He did not state whether each 
had paid one half by his separate note, or both by a joint or 
joint and several note. The counsel stated, in opening that part 
of the case, that the then plaintiff had paid one half by note, and 
proposed to recover that half. This was not objected to. The 
particular inquiry, how it was paid, was not pursued, and the 
cause proceeded on the assumption, that he had paid one half by 
a several note. 

3. Anargument ab inconvenienti is urged against the plaintiff’s 
recovery, thus: If the plaintiff can recover back a moiety of 
what Dwight recovered of Strong, then Dwight has a new right 
of action against Strong, to recover half the balance ; Doolittle 
will have another action against him; and so they may go on 
dividing and subdividing the balance ad infinitum. ‘This incon- 
venience may be easily put an end to by Strong. He has only 
to say, when sued by one of two having a joint right of action, 
that he objects, and the matter is at an end. 

We are strongly inclined to the opinion, that the equity of the 
case concurs with this technical view of the law. The action 
was brought in the name of Dwight, avowedly for the benefit of 
both, on a contract made to one for the use of both. It was so 
prosecuted up to the time of the reference. Why then should 
not the fruits of the action, brought and prosecuted for the use 
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of both, enure to the benefit of both? The answer of the de- 
fendants, founded upon strict technical grounds, is, that in the 
event which occurred, Dwight was deterred from proceeding 
on the contract in which both were interested, and was obliged 
to proceed upon his own several demand, and did in fact recover 
upon his own several cause of action. But it turns out, upon a 
more accurate investigation of facts and application of the law, 
that he had no separate cause of action ; that he did in fact re- 
cover upon a cause of action, which had accrued to him- 
self and the plaintiff jointly, and to which the then defendant, 
through ignorance of the fact, or inadvertence to the law, or 
perhaps from choice, did not object. This is a good technical 
answer to the technical objection, and puts the legal right of the 
plaintiff on the same footing as if the plaintiff had recovered on 
the special contract according to the original intention of the 
parties. 
Judgment for the plaintiff. 


Wirtiram W. PartripceE vs. Puiny Hannum. 


in a suit prosecuted by an assignee of an insolvent debtor, under St. 1838S, c. 163, for 
any debt, right, &c. due or belonging to such debtor, the assignment is conclusive 
evidence of the plaintiff ’s authority to sue, although the prior proceedings may have 
been defective and erroneous. 


Tuis was a bill in equity brought by the assignee of Stiles 
Hannum, an insolvent debtor. It was alleged in the bill, that 
the plaintiff, in April 1839, was chosen assignee of the proper- 
ty of said Stiles, under the provisions of St. 1838, c. 163, and 
accepted the appointment ; that said Stiles’s property was as- 
signed to him by a master in chancery ; that the defendant had 
possession of much of said property, real and personal, without 
any just or legal title thereto, and had refused to deliver the same 
to the plaintiff; and that the plaintiff had commenced an action 
against him to recover the value of the personal property so de- 
tained by him, and was about to commence an action against 
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him to recover the said real estate. After setting forth and de- 
nying the grounds on which the defendant pretends to be the 
legal owner of said property, real and personal, the bill con 
cluded with a prayer, that the defendant might be compelled to 
make discovery, on oath, as to all the matters therein charged 
against him. 

The defendant filed a motion, that the bill might be dismissed, 
‘* because the said assignment to the plaintiff was issued improv- 
idently, and without any previous legal proceedings against the 
said Stiles Hannum, under the statute, to authorize said as- 
signment.”’ 

It appeared from a statement of facts, submitted to the court 
by the parties, that Higginson & Clapp of New York, creditors 
of said Stiles Hannum, presented a petition to a master in chan- 
cery, on the 5th of April 1839, praying for proceedings against 
said Stiles, under St. 1838, c. 163. This petition alleged, as 
the ground of the prayer thereof, that the goods and estate of the 
said Stiles were, on the 10th of November 1838, attached on 
mesne process, for the sum of $100 and upwards, in a civil ac- 
tion in which L. P. & C. Rowland, administrators, &c. were 
plaintiffs, and the said Stiles was defendant ; which said writ was 
returnable to the court of common pleas begun and held at North- 
ampton, &c. on the 4th Monday of March 1839 ; and though 
the return day of said writ, and the last day of the term of the 
court to which the same was returnable, as aforesaid, were past, 
yet the said Stiles did not dissolve the said attachment, but the 
same was still in force. On this petition, the master issued a 
warrant to a messenger, in due form, except that it was without 
a seal, and the plaintiff was afterwards chosen assignee. ° 

The only objections, made by the defendant to the proceed- 
ings, were, that the warrant was without seal, although the stat- 
ute directs that it shall be under seal ; and that the petition to 
the master did not set forth an attachment of said Stiles’s prop- 
erty in an action founded upon contract, or (in the words of the 
statute) ‘* upon a demand which in its nature is proveable against 
the estate of an insolvent debtor.” It was agreed by the par- 
ties, that if these objections were valid, and if the defendant could 
avail himself of them, the bill should be dismissed. 
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Doolittle & R. A. Chapman, for the defendant. 

Forbes, for the plaintiff. 

Dewey, J. ‘The defendant moves the court to dismiss this 
bill, upon the ground that the plaintiff was not regularly consti- 
tuted and appointed assignee. ‘The objections taken to the pro- 
ceedings before the master in chancery are, that the master had 
no jurisdiction of the matter before him, for want of the proper 
and necessary allegations in the petition of the creditor applying 
for these proceedings, to bring the case within the provisions of 
St. 1838, c. 163, § 19; it not being alleged, that the action, 
upon which the estate of the insolvent debtor had been attached, 
was founded upon contract, or on a demand which was in its 
nature proveable against the estate of an insolvent debtor. A 
further objection is made, that the warrant issued by the master 
in chancery was not under seal. 

The assignee insists, that these objections are not open to the 
defendant in this action, and that the St. of 1838, c. 163, § 5, 
has made the assignment to him from the master conclusive evi- 
dence of his authority as assignee, in all suits prosecuted by him 
for any demand due, or any interest belonging to the insolvent 
debtor. ‘he statute cited is in these words : ‘‘ In all suits pros- 
ecuted by the assignees for any debt, demand, right, title or in- 
terest, due or belonging to the insolvent debtor, the assignment 
made to them by the judge shall be conclusive evidence of their 
authority to sue as such assignees.’? ‘This language seems quite 
broad enough to embrace the present case. ‘The intention of 
the legislature. doubtless was, to furnish the greatest facilities, 
that could be allowed consistently with the legal rights of other 
parties, to prevent all unnecessary delay and protracted litigation 
in the adjustment of the estate of insolvent debtors ; and to ef- 
fect this object, this clause was introduced, providing this very 
summary way of establishing the legal authority of the assignee 
to institute the suit, whenever such a question might be raised on 
any suit brought by him to enforce claims in favor of the insol- 
vent. 

If it be objected, that by giving such construction to the stat- 
ute, the debts and demands of the insolvent may be enforced by 
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one who has really no legal authority to act in the matter, the 
master in chancery having, without authority, improvidently is- 
sued his warrant and executed an assignment to him; it may be 
answered, that so far as the defendant, in any such suit, is con- 
cerned, the assignment being made by statute the evidence of 
authority to institute suits, a recovery by such assignee, or 
payment to him, must necessarily be a legal protection for the 
debtor against a subsequent claim for the same demand by an- 
other person as assignee. 

As to other parties in interest, and particularly as to the pro- 
tection of the insolvent debtor from the acts of persons claim- 
ing to be assignees, but without any proper and legal appointment 
as such, the 18th section of the statute confers on the court juris- 
diction and full power of superintendence, as a court of chance- 
ry, of all cases arising under the statute, and full authority to act 
upon the petition of any party aggrieved by any proceedings un- 
der the same. In a proper case with proper parties, this court 
would have full power to arrest the proceedings, if there were 
an illegal and unauthorized appointment of one as assignee, and 
to order an injunction as to any suits at law, or other proceed- 
ings by such assignee. 

The present motion to dismiss this bill must be denied. 
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ExviewaLret Kimparyt & others vs. Ortver B. Morris, 
Judge, &c. 


Where a judge of probate, on the petition of a creditor, issues a warrant to a messenger 
to take possession of the estate of a debtor, under the provisions of St. 1838, c. 163, 
§ 19, this court will not issue a writ of mandamus, commanding such judge to cause 
the debtor to be arrested and imprisoned, according to § 23 of said statute, for diso- 
beying such judge’s order or-decrec, unless it is alleged in the petition for such writ, 
aud proved or admitted at the hearing, that the facts, required by said § 19 to be set 
forth in the petitioning creditor’s application for proceedings against his debtor, ap- 
peared to such judge to be true. 

The provision in § 19 of said statute, that a judge of probate may, on the petition of a 
creditor, order a messenger to take possession of the estate of a debtor who does not 
dissolve an attachment of his goods or estate, applies to an attachment by the trustee 
process: And if the person, who is summoned as trustee of such debtor, permits 
himself to be defaulted, this is prima facie evidence at least, twat goods or estate of 
the debtor are attached in his hands and possession, 

Under § 19 of said statute, a judge of probate may, on the petition of a creditor, law- 
fully issue a warrant appointing a messenger to take possession of the estate of a 
debtor, without first giving the debtor notice of such petition. 

Under § 23 of said statute, a judge of probate may issue a warrant to arrest and im- 
prison a debtor for refusing to obey his order that the debtor appear at a third meet- 
ing of his creditors, and produce a schedule of his debts, and. submit to an examina- 
tion, on oath, concerning his estate : It seems that the judge may, at any time before 
granting the debtor a certificate of discharge, require him to submit to an examina- 
tion on oath. 


THIs was a petition of a mercantile firm in. Boston, creditors 
of Lemuel Davis of Springfield, alleged to be an insolvent 
debtor, praying the court to grant a rule upon the judge of pro- 
bate for the county of Hampden, to show cause why a writ of 
mandamus should not issue against him, commanding him to ar- 
rest and imprison said Davis, as the St. of 1838, c. 163, § 23, 
requires him to do, when “‘ any insolvent shall disobey any lawful 
order or decree of the judge in relation to the settlement of his 
estate, pursuant to ”’ that statute. 

The petition alleged, that before the 13th of September 1839, 
the goods or estate of said Davis had been attached on mesne 
process in a civil suit founded upon a demand of $100 or up- 
wards, which in its nature was proveable against the estate of an 
insolvent debtor, according to the provisions of the statute above- 
mentioned, which said attachment was not dissolved by said Davis 
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on or before the ‘last day of the term of the court to which 
the process in said suit was returnable: ‘That on said 13th 
of September 1839, and within ninety days after the last day 
of the term of the court abovementioned, Robert Ashton of 
New York, a creditor of said Davis, having a demand against 
him to the amount of $100, for which a suit might then be 
brought, and which was in its nature proveable against the estate 
of an insolvent debtor, applied, by petition to the respondent, 
judge of probate, &c. setting forth the facts aforesaid, and pray- 
ing that a warrant might issue to take possession of the estate of 
said Davis, and that such further proceedings might be had, as 
are provided in the statute aforesaid : ‘That upon said petition, 
the said judge, on the 17th of September 1839, issued his war- 
rant, directed to L. Gorham, as messenger, authorizing and re- 
quiring him to take possession of the estate of Davis, agreeably 
to the provisions of said statute, and made returnable on the 
14th of October 1839, when said Gorham made return thereof, 
whereby it appeared that he had executed the same, according 
to the precept thereof, and that he had given Davis notice of the 
issuing thereof, and also given him notice to appear at a meeting 
of his creditors, on said 14th of October, to show cause, if any 
he had, why assignees of his estate should not be chosen: That 
Davis did not appear on said day, before said judge, nor produce 
a schedule of his creditors: That said judge then proceeded 
to receive and examine the proof of the debts claimed by Da- 
vis’s creditors, who were present ; and that the creditors, who 
proved their debts, then duly chose J. B. Curtis and L. Gorham 
assignees of Davis’s estate, and they accepted the trust: That 
said judge appointed the 30th of November 1839 for the second 
meeting of the creditors, of which meeting due notice was given 
by the assignees ; and that said meeting was accordingly held on 
that day, but that Davis did not then appear: That said judge 
appointed the 4th of March 1840 for the third meeting of the 
creditors, of which the assignees gave due notice, and said meet- 
ing was then held: ‘That previous to said third meeting, viz. on 
the 2d of March 1840, said judge issued a summons, which was 
duly served, commanding Davis to appear at said meeting, and 
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to produce a schedule of the debts due to his respective credi- 
tors, and further to submit to an examination on oath, before said 
judge and said assignees, conformably to the provisions of law: 
‘That Davis did not appear at said meeting, as required by said 
summons ; and that J. B. Curtis, one of said creditors, and also 
one of said assignees, moved, at said third meeting, that said 
judge issue his warrant to a civil officer, commanding him to ar-— 
rest.and commit said Davis to the common jail in the county of 
Hampden, for not obeying said summons: ‘That said judge then 
consented to take said motion into consideration, and adjourned 
said meeting till the 27th of April 1840, for that purpose, and at 
said adjourned meeting disallowed said motion, and refused to 
issue such warrant. 

This petition was presented at April term 1840, in Hampden, 
and an order of notice was then directed to be served upon said 
Morris and Davis, to appear and show cause why a writ of man 
damus should not issue. 

The first argument was had at the last September term, ou 
the petition as above set forth. ‘The first opinion of the court 
was pronounced at the last May term in Hampden. ‘The peti- 
tion was subsequently amended, as hereinafter mentioned, and 
another argument had at the present term. The final opinion of 
the court was made known at May term 1842, in Hampden. 
In that opinion, the facts of the case, and the grounds of argu- 
ment thereon, are fully exhibited. 

Wells & J. W. Newcomb, for the petitioners. 

Ashmun & R.A. Chapman, for the respondent. 

Dewey, J. The petitioners ask this court to exercise ns 
supervising power over the proceedings of the judge of probate 
for the county of Hampden, ina matter pending before him in a 
case of insolvency arising under the St. of 1835, c. 163, by di- 
recting a writ of mandamus to issue, requiring the said judge to 
issue his process for the arrest and imprisonment of Lemuel 
Davis, the alleged insolvent, for refusing to obey the order of 
said judge requiring said Davis to appear before him at a meet- 
ing of the creditors, and to produce a schedule of his debts, 
and submit himself to an examination on oath. 
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To tue granting of the prayer of this petition for a manda- 
mus, various objections were urged in the argument of the case, 
which we have not particularly considered, as we apprehend, 
upon the case as stated in the petition for a mandamus, there 
would obviously be a defect in the preliminary proceedings be- 
fore the judge of probate, which alone would, in the present 
state of the application, restrain us from requiring of him any 
further proceedings of a compulsory nature against the debtor. 

The proceedings under the insolvent law did not, in the pres- 
ent case, originate with the debtor, but are compulsory in their 
character, proceeding wholly from the application of a creditor. 
The authority for proceedings against a debtor, upon the petition 
of his creditors, is found in § 19 of the act already cited ; which, 
after reciting specifically the various grounds upon which such 
application may be made by a creditor, and what facts are neces- 
sary to be set forth in such petition, further provides that ‘* if the 
facts set forth in said petition shall appear to be true to the judge 
or the master in chancery to whom the same shall be presented, 
he shall forthwith, by warrant under his hand and seal, appoint 
some suitable person as messenger, to take possession of all the 
estate, real and personal, of such debtor,” &c. ‘The first step 
on the part of the petitioning creditor is, therefore, to offer the 
proper evidence to the judge, or master in chancery, before 
whom the case is pending, that the facts set forth in the petition 
are truly and correctly stated ; and upon the sufficiency of the 
evidence produced, the judge or master must so far adjudicate, 
as to find that ‘+ the facts set forth in the petition appear to be 
true,’’ before issuing the warrant and taking further cognizance 
of the case. | 

But this petition for a mandamus does not allege that the facts, 
set forth in the petition of the creditor seeking this compulsory 
process against the debtor, were made to appear to the said 
judge of probate to be true, before the issuing of a warrant 
appointing a messenger to take possession of the property of 
the debtor. ‘This, as it seems to the court, is a material allega- 
tion, which ought to be distinctly set forth, and shown affirmative- 
ly by the proper evidence, if denied by the other party, before 
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this court would proceed to grant the writ of mandamus prayed 
for, even if the other objections taken were untenable. In the 
present state of the application no opinion is given with regard 
to these objections. 

Petition for a mandamus refused. 

After the preceding opinion was delivered, the petitioners 
mov :d for leave to amend their petition by inserting therein that ’ 
‘cit was made to appear to the judge of probate, upon the origi- 
nal application, and before the issuing of the warrant appointing 
a messenger, that the facts set forth in said application of the 
said Robert Ashton were true ;’? which amendment being found 
conformable to the record of the proceedings on said petition, 
was allowed by the court. The opinion of the court upon the 
general questions raised in the case was delivered by 

Dewey, J. The petition in this case having been amended, so 
far as to remove the objection stated in the opinion of the cout 
heretofore pronounced, the case now comes before us in such a 
form as to require an adjudication upon the more important ques- 
tions raised in the argument of the counsel for the respondent. 

The defence is placed upon three distinct and independent 
grounds. 1. ‘That no proper case existed, which could author- 
ize a proceeding in insolvency of a compulsory character, under 
St. 1838, c. 163, § 19: 2. That the insolvent debtor had no 
notice of the application or proceedings against him, prior to the 
appointment, by the judge of probate, of a messenger to take 
possession of his estate: 3. That the judge of probate had no 
authority to require the attendance of the insolvent debtor at a 
third meeting of his creditors, for the purpose of producing a 
schedule of his debts, or submitting himself to an examinatien 
on oath upon all matters concerning his estate, and in relation to 
all debts due or claimed from him. 

The proceedings in the present case were instituted before the 
judge of probate, under that part of § 19 of the statute before 
mentioned, which authorizes the process, in involuntary insol- 
vency, against ‘‘any person whose goods or estate are attached 
on mesne process in any civil action founded on contract, for the 
sum of $100 or upwards, and who shall not, on or before the 
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last day of the term of the court to which the process is return- 
able, dissolve the attachment in the manner hereinafter provid- 
ed’? —-upon the application of any creditor having a demand 
against such person to the amount of one hundred dollars. 

1. The first’inquiry is, whether the goods or estate of Davis, 
the alleged insolvent, were attached on mesne process, within 
the meaning of the statute. The suit against Davis was a trus- 
tee process, and the attachment of his goods and-estate was by 
summoning a third person as his trustee, alleging, in the usual 
form, that the debtor had deposited goods and estate in the hands 
and possession of the trustee. At the return term, the trustee did 
not appear and file an answer, but was defaulted ; and subse- 
quently the proceedings now brought into question were institut- 
ed against the debtor by the judge of probate, on the application 
of a creditor. 

It is contended, upon this state of: the facts, that inasmuch as 
no specific goods or estate of the debtor were attached on mesne 
process, the debtor was not subject to these proceedings by 
reason of his neglect to dissolve the attachment. But upon full 
consideration of the nature and effect of such attachment of 
estate in the hands of a trustee, the court are of opinion, that it 
falls within the case contemplated by the statute, and equally 
subjects the party to be proceeded against as an insolvent debtor, 
as any other form of attachment would. In fact it may be, and 
often is, virtually an attachment of specific property which might 
have been reached by the ordinary mode of attachment; and 
this process is resorted to as a more convenient, but equally ef- 
fectual mode of acquiring a lien upon the property. 

It was suggested in the argument — and the suggestion would 
have furnished a strong reason for adopting the construction ccn- 
tended for by the counsel for the defendant, if the position had 
been found tenable — that an attachment under the trustee pro- 
cess was not dissolvable at the election of the principal defend- 
ant, and therefore that his omission to dissolve it, during the first 
term of the court at which the process was returnable, ought not 
to subject the party to be proceeded against as an insolvent debt- 
or. But weare satisfied that the provisions of § 20 of the statute 
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are broad enough to embrace an attachment under the trustee 
process. ‘I'he words ‘‘ any person, whose goods or estate shall 
be attached on mesne process in any civil action, may, at any 
time before final judgment therein, dissolve such attachment, by 
giving bond with sufficient sureties,’ &c. clearly include all the 
various modes of acquiring a lien, by attachment, on the goods 
or estate of a debtor ; and that of summoning a third person, as 
the trustee of the debtor, being an effectual mode of acquiring 
such lien upon the goods, effects or credits of the debtor in his 
hands — if upon the return of such process into the court to 
which it is made returnable, the trustee permits himself to be 
defaulted, we think it is at least prima facie evidence that there 
are goods or estate of the debtor in his hands, attached, and may 
well authorize proceedings against such debtor under the insol- 
vent law, upon the application of his creditors. 

2. The next objection taken to the validity of their proceed- 
ings is, that Davis, the debtor, had no notice of the application to 
the judge of probate, or of the proceedings prior to the issuing 
of the warrant appointing a messenger to take possession of all 
his estate, real and personal ; and this is said to be in violation 
of the principles of common right and justice, which secure to 
every man the privilege of being heard, before any adjudication 
takes place affecting his interests. The general principle is 
doubtless a sound one, and will be ever sedulously enforced in 
the administration of justice by our legal tribunals. If the 
preliminary proceedings in these cases must be considered as 
tantamount to a final decree or adjudication upon the question 
of the disposing of the estate and adjusting the concerns of the 
debtor, as an insolvent, under § 19 of the statute, they would 
seem to be liable to this objection, and ought for that cause to 
be set aside and treated as a nullity. The statute directing these 
preliminary proceedings obviously was not framed under the as- 
sumption that such was the nature and effect of those acts. It 
has made no provision for giving notice to the debtor prior to 
the issuing of the warrant to the messenger to take possession 
of his goods and estate, but has only required, that after the is- 
suing of such warrant, the messenger shall give notice to the 
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debtor of the issuing of the same, in such manner as the judge 
of probate shall in the warrant prescribe. The object of au- 
thorizing the preliminary proceedings seems to have been to pro- 
vide, in the first place, for a sequestration of the property of the 
debtor, upon an ex parte application of a creditor, and in this 
respect does not essentially differ from proceedings by writ of 
injunction, issued for the purpose of preserving the property in 
its present state and position until a hearing can be had. 

A similar objection to that now urged was strongly pressed, in 
relation to the provisions of St. 1838, c. 14, § 5, authorizing 
and requiring this court, upon the application of a majority of 
the Bank Commissioners, representing that any bank in this Com- 
monwealth is insolvent, or its condition such that it ought not 
further to proceed in its business, to issue an injunction restrain- 
ing such banking corporation from all further proceedings until a 
hearing can be had on the subject of its situation, and the man- 
agement of its concerns. ‘The proceedings under this statute 
were liable to the same objection, as to want of notice, as ex- 
ists in the present case ; and the evils of an injunction upon a 
public institution connected with the currency of the country are 
certainly not less aggravated or injurious to the party affected, 
than those arising from the appointment of a messenger, with 
authority to take possession of the estate, in the case of a private 
individual, who is charged with acts authorizing proceedings 
against him as an insolvent debtor. But this court held the ob 
jection untenable, and sustained the proceedings. Commonwealth 
v. Farmers and Mechanics’ Bank, 21 Pick. 542. 

We think the remedy for the party aggrieved, in cases like the 
present, is to appear at the first opportunity after notice given 
him by the messenger, and object to the proceedings : and, if 
need be, he may make application to this court, under the pro- 
visions of the 18th section of this act, for an injunction to stay 
all further proceedings, and restore the party to his legal rights 
and the possession of his property. 

Under the one or the other of these modes, which the act has 
provided for the relief of the party, his rights will be substan- 
tially secured ; certainly as much so as can be consistently with 
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the power of sequestering his goods and estate until a hearing ; 
which power may be essential to protect fully the interest of 
creditors, inasmuch as a notice to the debtor, previous to the 
appointment of the messenger, would furnish great facilities for 
withdrawing the property and placing it beyond the reach of legal 
process. : 

3. The third objection is of a different character. Assuming 
that all the preliminary proceedings may have been regular, it is 
then contended, that the judge of probate has no authority to 
require the attendance of the insolvent debtor, for the purpose 
of submitting himself to an examination upon oath in relation to 
his debts, or concerning his estate, at any time after the second 
meeting of the creditors. The duty of the debtor, in this mat- 
ter, is specified in § 6 of the act, requiring that ‘‘ the debtor 
shall at all times before the granting of his certificate as herein 
after provided, upon reasonable notice, attend and submit to an 
examination on oath, before the judge and the assignees, upon 
all matters relating to the disposal of his estate,’’ &c. 

The duty here imposed upon the debtor is general, and un- 
limited in point of time, except that it is restricted to some pe- 
riod before the granting of his certificate. No certificate of dis- 
charge having been granted in the present case, it would seem 
to follow, that it was competent for the judge of probate to re 
quire the debtor to appear at the third meeting of the creditors, 
for the purpose of submitting to an examination upon oath as to 
the matters specified in the 6th section. 

But it is said-on the part of the respondent, that by the 7th 
section of this statute, provision is made for appointing the 
second meeting of the creditors ; and it is further provided, that 
at this meeting the debtor may take and subscribe the oath, pre- 
scribed by the statute, preparatory to his final discharge ; and it 
is made the duty of the judge of probate, at this meeting of the 
creditors, if it shall appear to his satisfaction that the debtor has 
made a full disclosure and has conformed to the directions of the 
statute, to grant hima certificate of discharge. The position 
taken by the respondent is, that this authority to examine the 
party is to be restricted to the second meeting ; because at that 
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meeting the debtor may obtain his discharge. But we think it 
is too narrow a construction of the statute, and one not required 
by the letter or the spirit of it, to restrict the power to examine 
the debtor on oath, as to his estate, and as to his various liabili- 
ties to his creditors, to the second meeting of the creditors. 
In ordinary cases, such will be the extent of the period allowed 
for making such examination, as the debtor will have received 
his discharge at that meeting ; but whenever, from any cause, 
he has not obtained such certificate of discharge, we think he 
may be required by the judge of probate, or master in chancery, 
to attend at a meeting of the creditors, subsequent to such sec- 
ond meeting. ‘I'he only limit to the authority to require the 
debtor to submit himself to an examination seems to be, that 1t 
be before granting the certificate of discharge. 

It was competent, therefore, for the judge of probate to ap- 
point a third meeting of the creditors, and to require the person- 
al attendance of the debtor at such meeting, for the purpose of 
submitting to an examination under oath, in relation to the mat- 
ters specified in the statute ; and in case the debtor, after being 
duly notified to appear at the time and place appointed for said 
meeting for such purpose, shall unreasonably neglect and refuse 
so to do, it becomes the duty of the judge of probate, agreeably 
to the provisions of the 23d section of the statute, to issue his 
warrant to a proper officer, ‘‘ commanding him to arrest and 
commit such debtor to the common jail, to remain in close cus- 
tody until he shall obey the said order of the said judge, unless 
he shall be released therefrom by the supreme judicial court, 
or some justice thereof, on a writ of habeas corpus, pursuant to 
law.” , 

Taking the facts to be truly stated in the present petition for 
a mandamus, it would seem to have been the duty of the judge 
of probate to have sustained the application of the assignee for 
such warrant against Lemuel Davis, the debtor, and to have or- 
dered his arrest and commitment. ‘The result of the present 
application is, therefore, that the petition for a mandamus is so 
far sustained, that an alternative mandamus issue to the judge of — 
probate for the county of Hampden, requiring him to issue such 
a warrant, or to show cause for refusing so to do. 
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Where two or more persons disseize another of lands, they are joint tenants ; and, 
therefore, though one of them die seized, after continuing in peaceable possession 
for five years, no descent is cast, and the lawful owner’s right of entry is not 

thereby tolled. 

If a disseizee lawfully enters upon the land and exercises acts of ownership thereon, he— 
thereby regains the possession sufficiently to entitle him to maintain an action of 
trespass against the disseizor for his subsequent entry. 

Whether the provision in the Rev. Sts. c. 119, § 8, that “ no person shall be deemed 
to have been in possession of lands merely by reason of having made an entry there- 
on, unless he shall have continued in open and peaceable possession thereof for one 
year next after such entry, or unless an action shall be commenced upon such entry 
and seizin, within one year after he shall be ousted or dispossessed,’ applies to the 
action of trespass — Quere. If it does, yet it did not take effect until the 31st of 
December 1839. 


Trespass for breaking and entering the plaintiff’s close in 
Goshen, on the Ist of January 1834, and afterwards on divers 
days before the 27th of December 1839, when the action was 
commenced. Dewey, J. before whom the trial was had, re- 
ported the case thus : 

The plaintiff introduced evidence tending to prove that his 
father, Ebenezer Putney, died seized of the locus in quo in 
1810; and that on a partition of his real estate, afterwards made, 
a tract of land including the locus was duly assigned to the plain- 
tiff, which he occupied for two or three years, including the 
year 1815. 

The defendant introduced evidence tending to prove that Mo- 
ses Dresser and Aaron Dresser, in June 1818, entered upon the 
locus in quo, under a deed of Moses Putney conveying the 
same to them, and disseized the plaintiff, and themselves con- 
tinued seized till the death of Aaron Dresser in 1827 ; and that 
the defendant is one of the heirs of said Aaron: that said Mo- 
ses Dresser was also one of the heirs of said Aaron, and that 
he continued in possession of his undivided moiety of the land, 
after said Aaron’s death. 

There was no evidence of any entry on the locus, or any 
claim thereto, by the plaintiff, after the year 1818, during the 
life of Aaron Dresser; but there was evidence tending to 
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prove an entry by him in 1835 or 1836, and also in December 
1839. 

The defendant contended, that as Aaron Dresser died seized 
of an undivided moiety of the land, and had been, at the time 
of his death, so seized for more than five years, the plaintiff’s 
right of entry upon a moiety had been tolled ; that a part of that 
moiety descended to the defendant, as one of the heirs of said 
Aaron ; and therefore that the plaintiff could not maintain this 
action. | 

It was ruled, however, for the purposes of the trial, that the 
plaintiff’s right of action was not barred, if the jury should be 
satisfied that he made an entry sufficient to revest the possession 
in him, independently of the objection that the right of entry 
was lost by reason of the death of Aaron Dresser, and the de- 
scent of the estate to his heirs. 

The defendant further contended, that if the jury should be 
satisfied that the Dressers had remained in open possession and 
occupation of the land from the year 1818, to the date of the 
plaintiff’s writ, a formal entry by the plaintiff in 1835 or 1836, 
could be of no avail, unless he commenced his action within 
one year thereafter, or at least within one year after the expira- 
tion of twenty years from the commencement of the adverse 
possession of Aaron and Moses Dresser. 

But it was ruled, that as the plaintiff had the legal title to the 
Jand, (as was conceded,) his entry upon it, as his, and his ex- 
ercising acts of ownership thereon, were sufficient to revest his 
possession ; that if he did thus enter in 1835 or 1836, the sub- 
sequent entry of the defendant was a trespass for which the 
plaintiff was entitled to maintain his action ; and that if the jury 
should find that there was also an actual entry by the plaintiff in 
December 1839, accompanied by acts of ownership, then the 
plaintiff might recover for the various entries of the defendant 
upon the land and the acts thereon done by him, between the 
times of the two entries by the plaintiff. 

The jury returned a verdict for the plaintiff, which was to 
be set aside, and a new trial granted, if the above rulings were 
wrong ; otherwise, judgment to be rendered on the verdict. 
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Forbes, for the defendant. Though by the common law 
Aaron and Moses Dresser would have been joint tenants ; Co. 
Lit. 180 a; yet by St. 1785, c. 62, § 4, they were tenants in 
common, and on the death of Aaron,a moiety of the estate 
descended to his heirs, and the plaintiff’s right of entry, as to 
a moiety, was tolled. Lit. § 385. Co. Lit. 2406. 4 Kent 
Com. (Ist ed.) 350. Stearns on Real Actions, 64. Emerson 
v. Thompson, 2 Pick. 489. If, however, the plaintiff’s entry 
was congeable, yet he cannot maintain this action ; for he did 
not continue in open and peaceable possession for a year, nor 
commence the action within a year after he was dispossessed, 
according to the requisitions of the Rev. Sts. c. 119, § 8. 
Huntington, for the plaintiff. As the grantor of Aaron and 
Moses Dresser had no title, they acquired nothing under his 
deed, and were therefore mere disseizors ; and by the common 
law were joint tenants. Lit. § 278. The St. of 1785, c. 62, 
§ 4, changed the common law only as to “ gifts, grants, feoffments, 
devises and other conveyances.”? On the decease of Aaron 
Dresser, therefore, Moses Dresser took the whole estate by 
survivorship. No descent was cast, nor was the plaintiff’s 
right of entry tolled. 

The Sth section of c. 119 of the Rev. Sts. does not apply 
to an action of trespass ; or if it does, it did not take effect till 
the 3lst of December 1839, four days after this action was 
commenced. By the law, as it stood before that section took 
effect, the plaintiff’s entry was sufficient to entitle him to main- 


_. tain trespass against a disseizor. 


Dewey, J. ‘The defendant insists that the action of tres- 
pass quare clausum will not lie upon the facts stated in this case. 
The position assumed is, that as toa moiety of the estate in 
the premises upon which the trespass is alleged to have been 
committed, the plaintiff’s right of entry was tolled. 

By the principles of the common law, modified by the St. of 
32 Hen. VIII. c. 33, and which were adopted and recognized, 
as a part of our legal code, until superseded by the enactment in 
the Rev. Sts. c. 101, § 5, if a disseizor had been in the peace- 
able possession of land, as such disseizor, for the space of five 
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years next afier‘the disseizin, and should die thus seized, and 
his estate descend to his heirs at law, it would bar the right of 
entry of the disseizee. 

‘The defendant contends that the disseizin in 1818, by Moses 
Dresser and Aaron Dresser, the grantees in the deed from 
Moses Putney, was not a joint disseizin, or one which would 
create a joint tenancy in them, but only an estate as tenants 
incommon. It is true that under St. 1785, c. 62, the title in 
Moses Dresser and Aaron Dresser, if any had passed to them 
under their deed from Moses Putney, would have been an es- 
tate in common, and not in joint tenancy. But no title passed 
to them under that deed, their grantee having no title and no 
right to convey. As respects the plaintiffs, they were strictly 
disseizors, and as much so as if they had entered without receiv- 
ing any deed. ‘The inquiry then arises as to the effect of a 
disseizin by two or more persons. Littleton, § 278, says, ‘‘ if 
tw. or three disseize another of any lands or tenements to their 
own use, then the disseizors are joint tenants.” ‘There may 
be, therefore, a joint tenancy created by disseizin, as well as by 
a deed or devise. ‘The St. of 1785, c. 62, applies only to 
cases arising under deeds and wills, leaving the cases of dissei- 
zin to be regulated by the common law. It seems to us, there- 
fore, that the disseizin in the present case was a joint disseizin ; 
and being such, it was not competent for the disseizors to qualify 
it, and limit it to a tenancy in common, to the prejudice of the 
legal owner of the estate. If the estate of the two disseizors 
might be qualified, as between themselves and their heirs, and 


if the effect of their deed from Moses Dresser would have been 


to estop them from setting up, as against each other, an estate 
in joint tenancy, yet this should not be allowed to affect the 
disseizee, or be prejudicial to his rights. 

If this be a correct view upon this point, then the death of 
Aaron Dresser did not bar the right of entry of the lawful owner 
of the estate, and he might well make his entry upon Moses 
Dresser, the survivor of the disseizors, and revest his possession, 
and thus entitle himself to maintain an action of trespass. 

It was also objected to the maintenance of the present action, 
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that the entry by the plaintiff was not effectual to establish his 
possession, by reason of the provision of the Rev. Sts. c. 119, 
§ 8, in which it is enacted, that ‘‘ no person shall be deemed to 
have been in possession of any lands, within the meaning of this 
chapter, merely by reason of having made an entry thereon, 
unless he shall have continued in open and peaceable possession 
of the premises for the space of one year next after such entry, 
or unless an action shall be commenced upon such entry and 
seizin, within one year after he shall be ousted, or dispossessed 
of the premises.”? Whether this section was intended to apply 
to. an action of trespass, we have not thought it necessary par- 
ticularly to consider ; inasmuch as it seems to us that the sec- 
tion is to be taken to be a part of the new system introduced 
by the provisions of chapter 119; and being so, that the 11th 
section, postponing the time for its taking effect to the 31st of 
December 1839, applies as well to the Sth section as to the 
other limitations introduced into this chapter. Such being the con- 
struction of the statute, this objection cannot avail the defendant. 
Judgment on. the verdict. 


JamMEs Buu vs. Aucustus CLARKE. 


_ An execution, that is made returnable into the office of the clerk of the court of com 
mon pleas in three months after its date, is returnable at any reasonable and con- 
venient time on the return day ;"and evidence of the usual hours during which the 
clerk’s office is open for business is prima facie evidence of what is such reasonable 
and convenient time. 

A return of non est inventus, fairly made on such execution, at any reasonable and 
convenient time during the return day, will charge bail for the avoidance of their 
principal. 

A writ of scire facias against bail need not allege that the bail bond was executed by 
the principal. By the Rev. Sts. c. 91, § 6, it is sufficient to allege, substantially, 
that the defendants became bail. 

It is not necessary, in order to charge bail on a writ of scire facias, that the condition 
of the bail bond should state the amount of damages demanded by the plaintiff in 
the original process. 


ScrRe FAcias against bail. The case came into this court 
on exceptions alleged by the defendant to the decisions of Cum- 
mins, J. before whom the trial was had in the court of common 
pleas. | 
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Suaw, C. J.’ Ona scire facias against bail, several excep~ 
tions were taken by the defendant to his liability. 

1. That the execution, with a return of non est inventus in 
order to charge the bail, was returned too soon. The execu- 
tion issued from the court of common pleas, on the 27th of No- 
vember, and by force of the statute (Rev Sts. c. 97, § 9,) was 
returnable in three months from the date, there being no regular 
term of that court within that time. By the term three months, 
three calendar months are intended, and the day of the date 
being excluded, the corresponding day of the third month from 
the date, say 27th of February, was the return day. Bigelow 
v. Willson, 1 Pick. 485. Homan y. Liswell, 6 Cow. 659. 
But supposing the day on which the execution was returnable 
was the 27th of February, the defendant contends, that the ex- 
ecution could not be returned till the last hour of that day, and 
that the defendant ought to have been permitted to prove by 
parol evidence, that the execution was in fact returned into the 
clerk’s office, before sunset, on the return day. We are of 
opinion that the court of common pleas decided correctly in 
rejecting this evidence, and that if admitted, the fact would have 
been immaterial and would have constituted no defence for the 
bail. Without relying upon the well known maxim, that the 
law recognizes no fraction of a day, we think that when a writ 
of execution is not returnable to a court, but to the clerk’s 
office, it is returnable at any reasonable and convenient time, on 
the return day ; and that evidence of the usual hours, during 
which the office is open for business, would be prima facie 
evidence of what is reasonable and convenient. It was urged 
in argument, in analogy to the payment of rent, and some other 
cases, that the officer has till the last hour of the day to return 
his execution. It may well be admitted, indeed it results from 
the rule as stated, that the officer would not be in default, if he 
make his return at any time during business hours ; and of course 
at the last of those hours. But does not follow that a return 
at an earlier hour would not be good. ‘These rules are adapted 
to general and practical use. An officer ought not to be bound 
to a precise minute ; having various returns to make, on one 


a 


SEPTEMBER TERM 1841. 589 


Bull v. Clarke. 


and the same day, either to the same office or to different 
offices, prima facie he does his duty by making them within 
business hours. If a certain hour is fixed, as in case of writs 
returnable before justices of the peace, it prescribes a different 
rule of duty. i 

We have said that such a return would be prima facie good 
te fix the bail, If the bail should undertake to show that any 
trick or deception had been practised to mislead or entrap the 
bail, as-if the officer or creditor should inform. the principal or 
pail, that the execution would not be returned before a particu- 
lar hour on the return day ; if, by any indirect means, the bail 
were prevented from surrendering his principal, when it was his 
‘intention and within his power to do so; it would present a 
very different question, on which we give no opinion. Pres 
cott v. Wright, 6 Mass. 20. 

2. Another exception was, that the writ of scire facias does 
not allege that the bond was executed by the principal; and the 
case of Bean v. Parker, 17 Mass. 591, is relied upon. In 
that case, it was a question upon the sufficiency of the bond, 
where it appeared upon plea that it was not in fact signed by the 
principal. Here it appears by the bond as set out on oyer, that 
it was in fact signed by the principal ; and the only question is, 
whether it should have been averred in the writ. Supposing 
- this, if defective, could be taken advantage of in any other way 
than- by special demurrer, which is doubtful, we think it is an- 
swered by the Rev. Sts. c. 91, § 6, which provide, that on a 
bail bond, the plaintiff may take out a writ of seire facias in his 
own name, as on a recognizance, ‘‘ in which it shall be sufficient 
to allege, substantially, that the defendants became bail, without 
setting forth the bail bond.’? Here it is alleged, in form and 
substance, that the defendant was bail and surety for the princi- 
pal, upon the original process. 

3. ‘The last objection is, that in describing the process on 
which the defendant became bail, the bond did not state the 
amount claimed by the plaintiff. We are of opinion that it is 
not necessary to state in the bond the amount demanded in the 
writ. ‘The bond refers definitely to the writ, and it is only 
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necessary to identify the process, and then the process, which 
must be returned and entered of record, before the bond be- 
comes available to any practicable purpose, limits the amount 
of the demand. In Owen v. Nail, 6 'T. R. 702, where bail 
was taken in an action of trespass on the case upon promises, 
but described as an action of trespass, it was held sufticient. 
If there had been two actions at the same term, one in case, 
aud one in trespass, then no doubt the decision would have been 
otherwise ; because it would not have identified the particular 
case, in which the avoidance had occurred. So, in the case of 
Colburn v. Downes, 10 Mass. 20, although the christian names 
of both plaintiffs were misstated, yet as there was no other pro- 
cess to which it could apply, it was held to apply to the one 
in which judgment had been rendered for the plaintiffs. See 
also Palmer v. MM‘ Ginnis, Hardin, 506. 
Judgment of the court of common pleas affirmed. 
Huntington, for the defendant. 
Forbes, for the plaintiff. 


EpmMuND RowLaNnp vs. Henry Seymour & another. 


Where a bail bond is conditioned for the appearance of the principal ** to answer in a 
plea of debt, as set forth in the writ,’ it is no defence to a scire facias against the 
bail, that the writ required the principal to answer in a plea of trespass on the case. 

Bail cannot be charged for the avoidance of their principal by a return of non est in- 
ventus before the return day of the execution. 


ScrRE FACIAS against bail. One ground on which the de- 
fendants placed their defence was, that the action in which they 
became bail was trespass on the case, [for goods sold and deliv 
ered, services rendered, &c.] but that the bail bond, which 
they executed, was conditioned for the principal’s appearance 
to answer to the plaintiff ‘‘ in a plea of debt, as set forth in the 
writ.”? Another ground of defence was, that the execution against 
the principal issued from the court of common pleas on the 25th 
of June 1839, and was made returnable in three months, but 
that.a return of non est inventus was made upon it, on the 23d 
of September 1839, before the return day. 
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Per Curiam. The first point on which the defendants rely 
cannot avail them, for the reasons given, and on the authorities 
cited, in Bull v. Clarke, (ante, p. 590.) See also Davenport 
v. Parker, Fort. 368. Cudwell v. Dunkin, 'T. Jon. 137. Gar- 
diner v. Dudgate, 2 Show. 51. Atkinson v. Saunderson, 1 
Doug. 254, 259. 

But the defendants must prevail on the other ground. Thre 
months, in the statute prescribing the time when executions shall 
be made returnable, (Rev. Sts. c. 97, § 9,) mean calendar 
months. ‘The execution in this case was not returnable till the 
25th of September, but was in fact returned on the 23d. The 
principal might have been surrendered between that day and the 
25th, and the bail discharged. ‘This case must follow Niles v. 
Field, (ante, 327.) 

H. Morris, for the plaintiff. 

Ashmun & R. A. Chapman, for the defendants. 


Tra P. Bacon vs. Jonn Bowpoin & others. 


A building was erected by A. on land of two tenants in common, by their oral permis- 
sion that it should remain on the land while it should be used asa blacksmith’s 
shop, and no longer : A. sold the building to B. who did not use it as such shop, but 
removed it a few feet and repaired it, by oral permission of the owners of the land, and 
under anagreement with them that he would, within one year, buy the land on which 
the building stood, or after that time remove it on their request : B. did not buy 
the land, nor was he requested to remove the building : After the year had expired, 
one of the cotenants of the land sold the building to C. and took back a mortgage 
thereof: C. afterwards leased the building to D. for ten years from a certain future 
day, with an agreement, which he performed, to enlarge the building and fit it for 
certain manufacturing purposes, before the day when the lessee was to take posses 
sion, and to furnish water, during the ten years, sufficient to drive. the machinery in 
said building. Held, that the building was attached to the land, by the sale thereof 
to C.; that C. leased it as real estate ; that the land on which it stood passed by the 
lease ; and that the lessee was entitled to redeem the mortgage thereof made by C. 
to his grantor, although that mortgage had been assigned, and C. had released his 
equity of redemption to the assignee. 

Where one cotenant of land conveys a parcel thereof by metes and bounds, and takes 
back a mortgage and assigns it, the assignee, if he has no claim to the land under 
the other cotenant, cannot resist the right of the mortgagor’s lessee for years to res 
deem that mortgage. 


Bi“. in equity to redeem real estate in Belchertown, which 
was demised to the plaintiff by Joshua Shaw, after said Shaw 


592 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Bacon v. Bowdoin & others. 


had mortgaged the same to Bowdoin, one of the defendants — 
Bowdoin having assigned the mortgage to ‘Town and Ferry, the 
other defendants. ‘I'he case was heard upon the bill and answer, 
and a statement of facts agreed by the parties. 

The bill alleged that Bowdoin, on the 22d of June 1836, con- 
veyed to Joshua Shaw several tracts of land in Belchertown, 
and a gristmill and the carding machines ‘in the mill, and the 
ground on which the gristmill then stood, and ‘‘ one undivided 
half of the mill yard,”’ (setting forth the boundaries,) ‘* with one 
undivided half of the water power ;”’ and that Shaw, on the 
same day, mortgaged the same premises to Bowdoin, to secure 
promissory notes and sums of money which he owed to Bow- 
doin: That said Shaw, on the 14th of July 1837, by inden- 
ture, * which was duly recorded, demised to the plaintiff a 
certain building and the land on which it stood, and still stands, 


* This indenture was as follows: ‘ Articles of agreement indented, made and 
concluded this 14th day of July 1837, by and between Joshua Shaw of Belcher- 
town, of the first part, and Ira P. Bacon of said Belchertown, of the second part 
witness: First, the said Joshua hereby agrees and covenants with the said Ira P. 
to complete a building now erected and standing southerly and near the gristmill 
of the said Shaw, in said Belchertown, and about twenty-five feet therefrom, 
with first, second and attic story in the roof. Said building is to be made tight 
and warm, and suitably lighted for the manufacture of cotton into batting, wad- 
ding, wicking and coarse yarn, or any kind of manufactory. Said Shaw is to 
furnish a suitable waterwheel for said building, to carry the machinery for the 
purposes aforesaid, and water sufficient to drive said wheel with sufficient force 
to carry all the machinery of the said Bacon at all times, and to furnish a shaft 
in each of the lower stories, in length nearly equal to that of the building, of suf- 
ficient size to drive the machinery, with suitable drums on them. And also 
about six small drums, beside those on the line shafts, and to furnish the main 
belt from the waterwheel to the main shaft. Said Shaw is to put said machinery 
in good repair, and keep it in good repair for the space of one month: Also 
a shed suitably near the aforesaid building, twenty by fifteen feet on the 
ground, for storing cotton and other goods: Also a road from the highway to 
said building, kept in suitable repair, with liberty to pass and repass thereon 
atall times. All the buildings are to be kept in repair by said Shaw; and the 
buildings are to be suitably furnished with the aforesaid machinery by the first 
day of September next, ready for operation by the first day of Septernber next. 

And if said Shaw shall fail to have said buildings, machinery, and all which he 
is to furnish, ready for operation at. the time aforesaid, he shall pay said Bacon as 
liquidated damages during the time he shall fail to have all ready for uperation, 
the sum of five dollars by the day. And said Shaw does hereby lease said build- 
ing to said Bacon for the term of ten years from the said first day of September, 
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with water power, &c. for the term of ten years from the Ist of 
September 1837 — said demised premises being part of the es- 
tate which Shaw, before said demise, had mortgaged to Bow- 
doin ; and the plaintiff, not knowing, at the time of the demise, 
that the demised premises were so mortgaged: ‘That the plain- 
tiff entered into possession, under said demise, and continued in 
possession until interrupted as hereinafter set forth: That the 
plaintiff, on the 19th of October 1838, conveyed his interest in 
said demised premises to Homer Bartlett, in mortgage, to secure 
to him the sum of $500, and that Bartlett, on the 25th of April 
1840, released his right under said mortgage to the plaintiff, who 
has ever since had all the rights conveyed to him by the inden- 
ture aforesaid, executed by J. Shaw. ‘That on the 23d of May 
1839, Bowdoin conveyed to Town & Ferry, the other defend- 
ants, all his right in the premises mortgaged to him by Shaw, : 
and that Shaw, on the same day, released to them all his right 
therein ; they having, at the time, knowledge of the demise from 
Shaw to the plaintiff: That said Town & Ferry, on the same 
23d of May, mortgaged said premises to Bowdoin, to secure 
(inter alia) the money before secured by the mortgage made to 
Bowdoin by Shaw: ‘That Shaw, on the 24th of May 1839, 
indorsed on said last mentioned mortgage a certificate that ‘Town 
& Ferry, on that day, and with said Shaw’s consent, entered 
upon and took possession of the mortgaged premises, for condi- 


for the sum of fifty-five dollars by the year, to be paid annually. But said Bacon 
is to have the use of said buildings &c. after they are completed, free of rent for 
so long a time as shall intervene between the first day of June last and the time 
when said buildings, machinery, &c. shall be ready for operation; and shall also 
use said building free of rent, for the purposes of storing cotton and machinery, 
and making repairs, from the date of this instrument. And said Shaw is to pay 
all taxes on the realestate. And the said Ira P. doth agree, and by these pres- 
ents doth covenant with the said Shaw, to take the aforesaid buildings, machine- 
ry, &c. with the appurtenances, for the space of ten years from the said first day 
of September, on the terms aforesaid, and to pay the rents at the rate of fifty-five 
dollars by the year as aforesaid ; and to keep the running part of the mill in re- 
pair after the expiration of one month as aforesaid. And whatever said Bacon 
shall put on he shall have a right to take off.” (Signed and sealed by the parties.) 
This instrument was held, at a former term, to be a present demise to com- 
mence in futuro, and not merely an agreement for a lease. 22 Pick. 401. 
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tion broken ; which certificate was, within the next thirty days, 
recorded in the registry of deeds. ‘The bill further averred, that 
the three defendants deny the plaintiff’s right to redeem the 
mortgage made by Shaw to Bowdoin, and threaten to eject him 
from the premises demised to him by Shaw, and have deprived 
him of the use of the water power, &c. — wherefore he prayed 
that the defendants might be ordered to render an account of 
the sum justly due on said mortgage, (the plaintiff having de- 
manded such account, and the defendants having refused it,) and 
that, upon payment of such sum by the plaintiff, the defendants, 
or some of them, might be directed to transfer said mortgage, 
&c. to him. A prayer was added for other and further relief. 

The answer stated that the building, mentioned in the bill, was 
on the land which, in the conveyance by Shaw to Bowdoin, is 
described as the mill yard, one undivided half of which passed 
by said conveyance: That said building was originally erected 
for a blacksmith’s shop, in 1824 or 1825, by Elijah Billings, 
under an oral permission of Bowdoin and of David Lewis, (who 
owned the mill yard in equal moieties,) on condition that it 
should remain there while used as such shop, and no longer : 
That Billings used the shop for some time, and then sold it, as 
personal property, to Porter Bridgman, who occupied it till 
1831, and then sold it as personal property to Enoch Shaw, who 
did not use it as a shop, and who, soon after he bought it, was 
informed by Bowdoin of the condition upcn which it was erected : 
That an oral agreement was soon afterwards made between said 
Enoch and said Bowdoin & Lewis, that said Enoch should re- 
move the building a few feet, repair it, and procure a blacksmith 
to work in it constantly, and should, within a year, buy the land on 
which it should stand, and pay $ 100 therefor, or should remove 
the shop, when requested so to do by Bowdoin & Lewis: That 
said Enoch removed the shop accordingly, but never put a black- 
smith into it, nor paid for the land ; that he always regarded the 
shop as personal property, and that neither he, nor Bridgman, 
nor Billings, had any right in the water power, or title to the 
land: That said Enoch, by his deed of January 25th 1838, 
duly acknowledged, mortgaged the shop, with the appurtenances 
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and privileges thereto belonging, to Calvin White, junior, to se- 
cure payment of $184-35, within one year; which mortgage 
was recorded in the régistry of deeds, and is still in force : That 
he afterwards, by an instrument not acknowledged, nor under 
seal, dated March 10th 1834, mortgaged the same shop, as per 
sonal property, to Ephraim Richards, to secure payment ot 
$ 275 in three months ; and this last mortgage was recorded in 
the office of the clerk of Belchertown, on the 15th of said March, 
and was assigned by Richards, on the 23d of August 1836, to 
Joshua Shaw beforenamed, and the assignment was also re- 
corded in the said clerk’s office. 

The defendants alleged that all the foregoing facts, set forth 
in their answer, were known to the plaintiff when the articles of 
agreement between him and said Joshua Shaw, contained in the 
aforesaid indenture, were made; and that it never was under- 
stood nor intended between them that said Joshua should lease, 
or had leased, to the plaintiff any greater right in said building, 
than that which said Joshua acquired by virtue of said Enoch 
Shaw’s mortgage to Richards, and Richards’s assignment thereof 
to said Joshua ; and that it was never understood nor intended 
that any greater right, than as aforesaid, should pass by said 
Joshua’s aforementioned mortgage to Bowdoin. The defend- 
ants further alleged, that if said building, as removed and re- 
‘paired by Enoch Shaw, is real estate, then the right and title 
thereto, when the plaintiff’s bill was filed, were in said Enoch 
and said White, mortgagor and mortgagee thereof, as aforesaid — 
the subsequent mortgage thereof to Richards, as personal prop- 
erty, being insufficient to convey any right or title thereto, or in 
terest therein. | 

The answer admitted the conveyances, &c. set forth in the 
bill, but denied that any water power or privilege was connected 
with or appurtenant to said building, or that there was any way 
of conveying water thereto, at the time when the indenture afore- 
mentioned was executed by Joshua Shaw and the plaintiff. 

The defendants denied that they had threatened to eject the 
plaintiff, or that they intended to disturb him in the enjoyment of 
any right to which he was entitled, when his bill was filed, iu 
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any building or water power leased to him by Joshua Shaw in 
and by the indenture before mentioned. They also averred that 
Town &-Ferry had rendered to the plaintiff a just and true 
account of the sum due on the mortgage which the plaintiff seeks 
to redeem, and of the rents and profits of the premises convey- 
ed by said mortgage, and of taxes, repairs, &c. 

The following facts were agreed by the parties : The building 
claimed by the plaintiff, as leased to him by Joshua Shaw, is 
situated on the land described as ‘‘ the mill yard”? in the deed 
from Bowdoin to Joshua Shaw, and in the mortgage from 
Shaw to Bowdoin; and neither Bowdoin nor Shaw ever had 
any right to the land, except to one half in common and undi- 
vided. The other half, when the blacksmith’s shop was erected, 
was owned by David Lewis, and when the indenture between 
said Shaw and the plaintiff, was made, said other half was own- 
ed by Emilius Bond. In 1837, the building mentioned in said 
indenture, and concerning which the facts are stated in the de- 
fendants’ answer, was 30 feet long and 26 feet wide ; and the 
said Joshua Shaw, during that year, made an addition thereto of 
‘‘ about 20 feet one way and 26 feet the other.” 

A small part only of the sum, for which the mortgage above: 
mentioned was made to Calvin White, Jr. has been paid, arid 
the plaintiff has never paid any rent to the defendants, or either 
of them. The debt due to Ephraim Richards, which the other 
mortgage abovementioned was intended to secure, was not paid 
when that mortgage was assigned to Joshua Shaw. 

In 1837, there was a water-wheel in that part of the building, 
mentioned in the aforesaid indenture, which was a blacksmith’s 
shop, and the same had been driven by water from the gristmill 
floom. Part of that floom had been carried away by a freshet, 
and Joshua Shaw removed the old water-wheel, and put a new 
one in its place, on a new floom, made by him before the 
month of August in that year, and which drew water from the 
mill pond on the premises that were mortgaged by him to Bow- 
doin, on the 22d of June 1836, as mentioned in the plaintiff’s 
bill. The wheel and floom were made by said Shaw in pursu- 
ance of the aforesaid indenture. ‘The old wheel had been used 
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by Enoch Shaw to drive a turning lathe ; but he had no right to 
any water power, and used the water only by permission of Bow 
doin & Lewis, and never paid them any rent therefor. 

‘The several conveyances, mentioned in the bill and answer, 
were to be taken as proved. Also the plaintiff’s demand of an 
account, and the account thereupon rendered to him by ‘Town 
& Ferry ; but the plaintiff did not admit the correctness of 
that account. 

Forbes, for the plaintiff. 

Wells § Bowdoin, for the defendants. 

Wipe, J. This case came on to be heard on the bill and 
answer, and on an agreed statement of facts, many of which, 
according to the view we have taken of the law and equity of 
the case, are wholly immaterial. 

The principal question on which the decision of the case de- 
pends is, whether the property, demised by Shaw to the plaintiff, 
was real or personal estate. ‘This question and several others, 
not now contested, have been determined at a former hearing, on 
demurrer to the bill. 22 Pick. 401. But the defendants’ coun- 
sel now contend, that upon the facts agreed a different decision 
is required. 

It is now agreed by the parties, that the building leased to the 
plaintiff was first erected by one Billings, he having no title to 
- the land on which it was erected, and that the same was erected 
with the permission of Bowdoin, one of the defendants, and one 
Lewis, who were the owners of the land, to be used by Billings 
as a blacksmith’s shop. ‘That this shop was by sundry convey- 
ances finally sold to Joshua Shaw, the plaintiff’s lessor, as per- 
sonal property. And from these facts, it is inferred by the de- 
fendants’ counsel, that the said Shaw so leased it to the plaintiff. 
But we are of the opinion that this inference cannot be sustained, 
and that the lease cannot be so construed. By the conveyance 
of the building to Shaw, it became attached to the real estate. 
A large addition was made to it by him, before he leased it to 
the plaintiff. The building was not then completed ; but Shaw 
in the lease covenanted to complete the same, and to complete 
it in such a manner as to render it suitable for the manufacturing 
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of cotton and otlier articles, and that he would put in a water- 
wheel and machinery suitable for this purpose. In pursuance 
of this covenant and agreement, Shaw put a new water-wheel in- 
to said building, and erected a new floom before the time limited 
for the commencement of the lease. 

Considering these facts, in connexion with the terms of the 
plantiff’s lease, we have no doubt that he has acquired a good 
title to the land on which the factory stands, so far as the occu- 
pation of it is necessary, during the continuance of the lease. 

By the grant or lease of a house or any other building, the 
land on which it stands, with the privileges necessary to its en- 
joyment, passes by implication, unless the implication is rebutted 
by the language of the deed. 22 Pick. 401. Blake y. Clark, 
6 Greenl. 439. In the present case, it abundantly appears 
that the building leased was to be occupied as a factory, the 
machinery in which was to be worked by a water power, suffi- 
cient for the purpose, which the lessor, by the lease, agreed to 
furnish. We are therefore clearly of opinion that the property 
leased to the plaintiff was real estate. It is no objection that 
the building was purchased by Shaw as personal property ; for 
by the purchase, Shaw being the owner of the land on whick 
the building stood, it thereby became attached to and a part of 
the realty, as effectually as if it had been built there by Shaw, or 
as if he had purchased it and moved it upon his land from another 
place. 

There is but one other objection to the plaintiff’s title, upon 
which we deem it necessary to make a remark. It is object- 
ed that Shaw held the premises, with other real estate, in com- 
mon with Lewis, and that his conveyance of a part of the com- 
mon property, by metes and bounds, is void. 

It is very clear, however, that this objection is not well 
founded. ‘The conveyance is valid against Shaw and all persons 
claiming under him. It can be avoided by Lewis ; but neither 
of the defendants has shown any title under him. 

Referred to a master, to take an account of the sum due on the 
mortgage, and of the rents and profits. 
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Where a surveyor of highways, without the written approbation of the selectmen, 
causes a watercourse to be so conveyed by the side of the road as to incommode a 
person’s building, or obstruct him in the prosecution of his business, such person 
cannot maintain an action against the surveyor for the injury, but is confined to the 
remedy by appeal to the selectmen, which is allowed by the Rev. Sts. c. 25, § 5. 

A person who is employed in working out another’s highway tax, under the superin 
tendence of a surveyor of highways, is the servant of the surveyor. 

If a surveyor of highways orders his servant to fell trees that are within the limits of 
the road, and to place them elsewhere than on the land of the adjoining owner, but 
is in view of such land when the servant fells the trees and places them thereon, and 
knows that they are so placed, and assents thereto, and gives no directions to have 
then removed, he is liable to the owner of the Jand in an action of trespass. 

Where, in an action of trespass quare clausum fregit, there are several counts in the 
declaration, but all the evidence which is admissible in support of either count might 
be received on that upon which the plaintiff obtains a verdict, the defendant, although 
he obtains a verdict on the other counts, is not entitled to costs ; the counts not being 
for separate and distinct causes of action, within the meaning of the Rev. Sts. c. 121, _ 


§ 16. 


Trespass quare clausum fregit. ‘The writ was dated De- 
cember 18th 1839. ‘The first count in the plaintiff’s declaration 
alleged that the defendant, on the first of J anuary 1838, and on 
divers other days, &c. broke and entered the plaintiff’s close in 
Chester, trod down and destroyed the grass and herbage there 
growing, dug up and removed the soil, cut down, carried away 
and destroyed twenty trees there standing, and tore down and 
carried away the plaintiff’s fence. The third count alleged a 
trespass, like that set forth in the first, committed on the 21st of 
June 1839. ‘The second count alleged a like breach and emry 
of the same’ close by the defendant, on the 21st of June 1839, 
and the making of ditches by the side of the highway running 
through said close, by which the plaintiff was hindered and pre- 
vented from passing from said highway to his adjoining land. In 
the second and third counts, the words ‘‘and on divers other 
days,’’ &c. were omitted. 

At the trial before Dewey, J. the defendant undertook to jus 
ufy his entry, &c. as a surveyor of highways in the town of 
Chester, in the discharge of his duty in repairing a county road, 
under an order of the county commissioners of Hampden for 
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the making of specific repairs thereof; and pursuant to the au- 
thority granted to surveyors by the Rev. Sts. c. 25. 

The plaintiff denied that the land, entered upon, &c. by the 
defendant, was within the limits of said county road ; and much 
evidence was introduced, on both sides, as to the precise boun- 
daries of the road, under the record of the court of common 
pleas, by whose authority it was located in the year 1811. 
This question was submitted to the jury. 

The plaintiff insisted that if the locus in quo was within the 
limits of said road, he was nevertheless entitled to recover 
damages to some extent ; because the defendant— without the 
approbation of the selectmen of Chester first being had in 
writing — had, within the limits of said highway, caused a water- 
course, occasioned by the wash of the highway, to be so convey- 
ed by the side thereof, as to incommode the plaintiff in the use 
of his barn adjacent thereto, and thus had obstructed him in the 
prosecution of his business. 

The plaintiff introduced sundry conveyances, to show that he 
was owner of the land, on which the watercourse was made, 
subject to the right of the public to pass over the same on said 
highway ; and the defendant thereupon conceded that the plain- 
tiff was such owner. But the defendant denied that he had 
made a watercourse which was injurious to the plaintiff, and 
also insisted that if he had so done, yet that the plaintiff could 
not maintain this action. 

The judge ruled, for the purposes of the trial, that this ac- 
tion might be maintained, if the jury should find that the water- 
course was injurious to the plaintiff. 

‘The plaintiff also claimed damages for another watercourse 
made by the defendant,,at a place called ‘‘ ‘The Bars,’? where- 
by he was obstructed in the prosecution cf his business. 
The same objection was taken to this claim, as to the pre- 
ceding, and the same disposition was made of it by the judge. 
A question was also made by the defendant, whether the plain- 
tiff owned the land where ‘‘ The Bars” stood. As this de- 
pended on the legal construction of certain deeds, the judge 
ruled, (subject to the opinion of the whole court,) that said land 
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was conveyed to the plaintiff by those deeds. [When the case 
was argued, this last point was waived. ] 

Another ground on which the plaintiff claimed damages was, 
that the defendant, by his agents and servants, had caused cer- 
tain trees, that stood within the limits of said highway, to be cut 
down, and had caused them to fall upon the plaintiff’s land adja- 
cent, and to remain there several days, to the injury of his . 
grass, &c. The evidence was, that the trees, which were felled 
on the plaintiff’s land, were cut by John Ladd, who was em- 
ployed by the plaintiff to work on the highway, in payment of 
the plaintiff’s highway tax ; but that Ladd, while so working, 
was under the superintendence and direction of the defendant, 
as surveyor of highways. 

The defendant contended that the trees were felled on the 
plaintiff’s land without his (the defendant’s) knowledge, and 
against his directions, and that he was not answerable for the 
acts of Ladd. The judge instructed the jury, ‘‘ that if the trees 
were cut by the defendant’s orders, by men in his service, 
although he might have directed his servants to place the trees, 
when cut, elsewhere than on the plaintiff’s land; yet if the 
defendant was in view of the premises’ when the trees were 
felled, and knew where they were placed, and assented to it, 
and gave no directions to have them removed, the defend- 
- ant might be considered a trespasser in relation to the placing 
of such trees, if the place where the trees were caused to fall 
was out of the limits of the highway, and upon the plaintiff’s 
land, and the trees were unnecessarily felled and left there, 
when they might conveniently have been felled and placed in the 
highway.”’ 

After these instructions were given, the defendant’s counsel 
requested that the jury should be instructed as follows: If a 
man in the defendant’s employ was directed to fell the trees by 
the road-side, and he, for his own purposes, afterwards felled 
them into the plaintiff’s mowing, unless the defendant knew it, 
at the time, and consented to it, or unless he subsequently rati- 
fied the act, the defendant is not to be responsible. 

The judge, deeming any further instruction unnecessary, re- 
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fused this request; and the jury found a verdict for the plaintiff 
on all the foregoing points, and assessed separate damages for 
the injury caused by each of,the watercourses, and for the injury 
done by causing the trees to fall, &c. upon the plaintiff’s land. 

This verdict to be set aside, and a new trial to be granted, if ° 
the above instructions were erroneous, or if any further instruc- 
tions ought to have been given. And if the said instructions were 
correct, yet if trespass will not lie for the injury, caused to the 
plaintiff by the making of the watercourses aforesaid, the damages 
assessed for those injuries are to be deducted from the verdict. 

R. A. Chapman, for the defendant. The plaintiff’s claim 
tor damages, on account of the watercourses, rests upon Rev. 
Sts. c. 25, § 5. But as the defendant was making specific 
repairs, under the order of the county commissioners, pursuant 
to Rev. Sts. c. 24, the selectmen had no authority as to water- 
courses. If, however, this be not so, yet the remedy of the 
plaintiff for any supposed injury is by appeal to the selectmen, 
as provided by the revised statutes, first cited; and he is 
confined to that remedy. If any action could be maintained, it 
would be trespass upon the case, as the injury to the plaintiff 
was consequential ard not direct. 

The instructions to the jury, as to the defendant’s liability for 
the acts of Ladd, are not warranted by the law of the case. Ladd 
was the plaintiff’s servant, and the defendant was a mere super- 
intendent of the work done on the road. Rev. Sts. c. 25, § 11. 
But if the defendant was master, and Ladd his servant, yet the 
instructions of the judge extended the defendant’s liability too 
far. The assent to a trespass, after it is committed, does not 
make the person, so assenting, a trespasser, unless the trespass 
was for his benefit. 4 Inst. 317. Bac. Ab. Trespass, G.1. 
Pierce v. Josselyn, 17 Pick. 415. Wilson v. Barker, 4 Barn. 
& Adolph. 614. 

Trespass lies against a master, for the act of his servant, only 
when he commanded the act. Morley v. Gaisford, 2 H. B. 
442. M‘Manus v. Crickett, 1 East, 106. Barnes v. Hurd, 
11 Mass. 57. Campbell v. Phelps, 17 Mass. 244. 

I. C. Bates & W. G. Bates, for the plaintiff. The defend 
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ant derived no authority from the county commissioners to con- 
struct a watercourse, and can justify only under the selectmen, 
whom he omitted to consult. 

The summary relief, by appeal to the selectmen, is a merely 
cumulative remedy, which a party may resort to, or not, at his 
option. 

If the plaintiff had no authority to do the acts complained of, | 
he was a trespasser ; and if he has exceeded his authority, he 
is a trespasser ab initio. Nelson v. Merriam, 4 Pick. 249. 
Adams vy. Emerson, 6 Pick. 57. 3 Stark. Ev. 1448. Bac. 
Ab. Trespass, B. Earle v. Hall, (ante, 353.) _ 

Ladd was the defendant’s servant ; and as the defendant saw 
his proceedings, and did not attempt to prevent them, nor to 
correct them afterwards, he was himself a trespasser. Good- 
man v. Kennell, 1 Moore & Payne, 241. Whether, therefore, 
a trespass which is assented to, after it is fully committed, must 
be for the benefit of the person so assenting, in order to make 
him a trespasser, is a question that does not arise in this case. 

Wipe, J. This is an action of trespass quare clausum, 
in which the defendant undertakes to justify the alleged tres- 
passes as surveyor of highways in the town of Chester. At 
the trial, the plaintiff contended that the trespasses were com- 
mitted extra viam ; but on this point the jury returned a verdict 
in favor of the defendant. ‘The defendant also, on his part, 
objected that the plaintiff was not the owner of the land over 
which the road was laid out, at the place where the alleged 
trespass was committed ; but this objection has been since 
waived. ‘The case was submitted to the jury on the evidence 
reported, who returned a verdict in favor of the plaintiff, and 
assessed damages in several sums for three distinct trespasses. 
As to two of these trespasses, we are of opinion that this action 
cannot be maintained. ‘The charge against the defendant was, 
that he had, within the limits of the highway, and without the ap- 
probation of the selectmen of the town of Chester first being 
had in writing, caused two watercourses, occasioned by the wash 
of the highway, to be so conveyed by the side of the highway as 
to incommode the plaintiff in the use of his barn, and thereby 
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obstructing him also in the prosecution of his business. This, 
by the Rev. Sts. c. 25, § 5, is expressly prohibited ; but the 
plaintiff’s only remedy is that given by the statute. By § 5, 
he may complain to the selectmen, who are authorized to alter 
the said watercourses ; and by § 6, he is entitled to have com- 
pensation for any damages he has sustained in his property, to 
be determined by the selectmen ; and if he should be aggrieved 
by such determination of the selectmen, he might have his dam- 
ages ascertained by a jury. But for this statute, the defend- 
ant would have had a right, by virtue of his office of surveyor, 
to make any repairs and alterations in the highway, which the 
public convenience required, without the approbation of the 
selectmen ; and if the plaintiff were incommoded, or obstructed 
in his business thereby, the defendant would not be responsible 
for damages. And for the violation of the prohibition in the stat- 
ute, the plaintiff is only entitled to the statute remedy. Callen- 
der v. Marsh, 1 Pick. 418. Whena statute, that creates a new 
offence, gives a penalty and directs how it shall be recovered, 
the offence cannot be punished in any other way than that 
directed by the statute. Bac. Ab. Statute, K. Wiley v. Yale, 
1 Met. 554. The same principle applies to an action for the 
recovery of damages, where a party has been injured by an act 
prohibited by statute, but which, before the statute, would have 
been lawful. 1 Chit. Pl. (6th Amer. ed.) 127, 128, 164. 

As to the remaining trespass, the question is, whether the 
instructions to the jury were correct. It appears by the evi- 
dence, that cone John Ladd, being in the defendant’s service, 
cut and felled on the plaintiff’s land, extra viam, certain trees 
standing within the limits of the highway ; and that the defendant 
suffered them to remain there for several days, to the injury of 
the plaintiff’s grass. On this evidence, the jury were thus 
instructed : [The instructions were here stated at large, as 
before at page 601.] 

It is objected that Ladd, being employed by the plaintiff to 
work on the road, under the direction of the defendant, was the 
servant of the plaintiff, and that the defendant is not responsible 
for his acts. But we think it very clear, that while Ladd was 
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at work on the highway, under the control of the defendant, he 
must be considered as the servant of the defendant ; and that it 
is immaterial whether he was employed by the plaintiff to work 
out his highway tax, or by any other person. | 
Another exception to the charge of the presiding judge is, 
that the defendant’s assent to the trespass does not make him lia- 
ble, as the same was not committed for his benefit. In support 
of this objection, the defendant’s counsel relies on the doctrine 
as laid down in Bac. Ab. Trespass, G. 1, where it is said that 
‘Cif J. S. agree to a trespass which has been committed by J. 
N. for his benefit, this action lies against J. S. although it was 
not done in obedience to his command, or at his request.”” So 
in Com. Dig. Trespass, C. 1, it is said, that ‘‘ trespass lies 
against him who afterwards assents to a trespass done for his use 
or benefit, though not privy at the time of doing it.”? But ‘‘if 
he assents to the act of his servant in seizing goods, he will be 
a trespasser for misusing of the goods, in seizure, though not 
privy to the misusage.’’ And so it was ruled in Gibson’s case, 
Lane, 90. In that case, it appeared that two or three strangers, 
affirming themselves to be servants of Gibson, seized the plains 
tiff’s goods; and it was decided, ‘‘if they, as servants tc 
Gibson, without his precedent appointment, did seize the plain. 
tiff’s goods, and the said Gibson approved them to be seized, 
although his servants, without his consent, abuse the goods, yet 
Gibson shall be trespasser ab initio.”” We find nothing in the 
instructions to the jury inconsistent with these principles ; on the 
contrary, they are, we think, fully supported by Gibson’s case. 
There is a distinction between the assent of a master to a 
trespass committed by his servant, and to that committed by a 
stranger. And there is also a distinction between the case of a 
party, who is present assenting to a trespass while another is 
committing it, and the case where the assent is given subse 
quently. «Keeping these distinctions in view, we are of opinion 
that the charge to the jury was perfectly correct. The trespass 
complained of was a continuing trespass, until the trees were re- 
moved. And it was the duty of the defendant to cause them to 
be removed immediately. As he neglected to do this, he must 
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be considered as authorizing the continuance of the trees on the 
plaintiff’s land, and so was a trespasser ab initio. 

We are of opinion, therefore, that the defendant is clearly 
liable in this action. It has been objected that case, and not 
trespass, lies against the master for an act done by his servant. 
And this is generally true. But not so where the act is done by 
the command of the master, or when he is present consenting to 
the act, or even afterwards ratifying it, by approving and assent- 
ing to the same. 

In the case of Chandler v. Broughton, 1 Crompt. & Mees. 
29, it was proved that the defendant was sitting by his servant, 
who was driving him in a gig, and the horse ran away, and an 
immediate injury was done to the plaintiff’s property ; and it 
was held that the action was well brought in trespass, because 
the act of the servant is the act of the master; and ‘‘ the reason 
is,”? as Bayley, B. remarks, ‘‘ that the master has the immediate 
control over the servant.”” We think this case was determined 
on a sound principle of law, and it is decisive in the case at bar, 
both as to the liability of the defendant and the form of the 
action. 

The verdict is to be altered conformably to the opinion of the 
court, and judgment thereon is to be entered for the plaintiff 


After the foregoing opinion was pronounced, the defendant 
moved for costs upon the second and third counts in his declara- 
tion, because the verdict, as amended by the court, was in his 
favor on those counts. Upon this motion, the opinion of the 
court was given by 

Dewey, J. The provisions of the Rev. Sts. c. 121, § 16, 
which give costs to the defendant as well as to the plaintiff in 
cases where a verdict is rendered, upon one or more of the 
counts, for the plaintiff, and for the defendant upon one or more 
counts, restrict the right of the defendant to cases ‘* where 
there are two or more counts on several and distinct causes 
of action.”’ It is not, therefore, sufficient to entitle the de- 
fendant to recover his costs, that there were several different 
counts in the declaration, and that he has prevailed in one or 
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more of them. If this would entitle him to his costs, then 
in all cases, where the demand arose upon a single contract, 
and the plaintiff had, as he well may do, set it forth in various 
counts, to meet any technical objections, or any questions as to 
the true construction of the contract — as the plaintiff had really 
but one cause of action, the defendant might insist upon a ver- 
dict in his favor upon all the counts but one, and thus would es- 
tablish a claim to costs against the plaintiff. Such, however. 
was not the purpose of the statute. It applies solely to cases 
where there are different counts upon distinct causes of ac- 
tion. The court must therefore look into the declaration and 
the evidence offered in support of the various counts, and see 
clearly that the counts were designed to embrace different causes 
of action, before they grant the present motion. 

The first count in this declaration is trespass quare clausum 
fregit, and upon the same close that is described in the other 
counts ; and it alleges the trespasses to have been committed on 
the first of January 1838, and on divers days and times between 
that day and the day of the date of the writ, and thus not only 
includes, but also extends beyond, the time when the trespasses, 
set forth in the second and third counts, are alleged to have been 
committed. It is true that in the second count the particular 
act complained of as constituting the trespass, is more patticu- 
larly ses forth; but it is equally true, that all the evidence of- 
fered, or that could legally have been offered, in support of all 
the counts, would have been properly admissible under the first 
count. This being so, the causes of action are not distinct, 
and the defendant is not entitled to recover costs. 

In the case of Sayles v. Briggs, 1 Met. 291, this rule was 
applied, and a construction given to the statute, which seems to 
settle the question raised in the present case. 

Motion overruled 
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SAMUEL WEED vs. JosePpH F. Jewett & Trustees. 


A letter of attorney to receive all the money due from A. to the constituent, and to give 
a discharge therefor in the constituent’s name, with a clause stating that this is ‘ an 
assignment of the same,”’ constitutes an assignment of the debt to the attorney, though 
the letter is not in terms irrevocable and does not expressly authorize the attorney 
to receive the money to his own use. 

A debtor, who is employed in the service of a third person, may lawfully assign to one 
of his creditors his future earnings in such service ; and if the employer thereupon 
agrees to pay the same to the assignee, he cannot, after the services are rendered, be 
charged as the trustee of the assignor in a trustee process sued out by another of his 
creditors. 


From the answer of the Chicopee Manufacturing Company, 
who were summoned as trustees of Jewett, the principal defend- 
ant, it appeared that he, on the 2d of March 1839, signed and 
sealed the following instrument: ‘* Know all men, &e. that I, 
Joseph &°. Jewett, of Springfield, &c. do hereby constitute and 
appoint David M. Bryant, of said Springfield, my sufficient and 
lawful attorney, for me and in my name to ask for, receive, de- 
mand and receipt for, all sums of money that may now be due 
to me, or may hereafter become due to me, from the Chicopee 
Manufacturing Company, for labor performed in their service, 
and for board of persons in their employ ; and on the receipt 
thereof, acquittances or other sufficient discharges for the same, 
for me and in my name to make and deliver, and to do*all law- 
ful acts and things whatsoever concerning the premises, as full 
in every respect as I myself might or could do, if I were per- 
sonally present: This being an assignment of the same.”’ It 
further appeared from said answer, that ‘* said company con- 
sented and became a party to said assignment, and promised to 
pay the wages and credits, as aforesaid, to said Bryant : ””? That 
the service of the trustee process upon the company was made 
on the 12th of March 1839 ; and that there was, at that time, in 
the hands of the company, a ‘‘ balance for labor and credits of the 
said Jewett, of $ 111-59, subject to the order of said Bryant.” 


In the court of common pleas, Bryant was admitted as a- 


claimant, under the instrument above set forth, and Cummins, J. 
ordered that the trustees should be discharged. ‘To this order 
the plaintiff alleged exceptions. 


—— 
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It was taken as a fact, in the arguments of counsel, in this 
court, that Jewett was indebted to Bryant, at the time the 
aforesaid instrument was executed, in the sum of $197:10. 

R. A. Chapman, for the plaintiff. 

J. W. Newcomb, for the trustees. 

Purnam, J. The plaintiff claims to recover the money due 
from the Chicopee Manufacturing Company, in virtue of a pro- 
cess of foreign attachment ; and David M. Bryant claims the 
same by force of a power and assignment. 

It appears that Jewett (the debtor) was a laborer employed 
by the company, and that he, by an instrument under his hand 
and seal, appointed Mr. Bryant to be his lawful attorney, ‘‘ for 
me ”’ (as it is expressed) ‘‘ and ir my name to ask for, receive, 
demand and receipt for, all sums of money that may now be due 
to me, from the Chicopee Manufacturing Company, &c. for labor 
performed in their service,”’ &c. ‘‘ this being an assignment of 
the same.”? It was contended, on the part of the plaintiff, tha 
this should be construed to be a mere authority to receive the 
money for the constituent, and not an assignment of the same 
That it was misnamed an assignment ; but that the legal effect 
of the instrument is a power without an interest. But we cannot 
think so. The instrument authorizes Bryant to receive and dis- 
charge the debt, and then declares, in effect, what shall be done 
‘with the money. No particular form of words is necessary to 
constitute an assignment. It may be quite sufficient to transfer 
the property, although the word “assign”? should not be used. 
In Gerrish v. Sweetser,4 Pick. 374, a power irrevocable to re- 
cover, &c., in the name of the constituent, but for the use of 
the attorney, was held to be an assignment. In the instrument 
under consideration, it is not said, in so many words, that the 
power should be or was irrevocable ; but that quality would 
necessarily be inferred, if the property was by the deed intended 
to be transferred. ‘The grantor or assignor could not revoke it ; 
but on the contrary the courts of law would now protect it, and 
sustain an action in the name of the assignor, for the benefit of 
the assignee. See.19 Wend. 74. 


It is not said, in so many words, that the attorney might receive 
VOL. II. 39 
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the money for his own use ; but that is necessarily to be inferred 
from the words which were used ; viz. that the instrument was 
an assignment; and if so, the assignee of course was to have 
the property for his own use. 

But it was contended, that there was no consideration ex- 
pressed in the instrument, and so that it should be considered as 
void — certainly against creditors. But it has been repeatedly 
held, that parol proof of the consideration may be given, although 
it be not expressed. And in the case at bar, the debt of 
the assignor, which was due to the assignee at the time of the 
assignment, to an amount exceeding the claim assigned, is to he 
considered a good and legal consideration for the transfer. And 
it appears from the answer of the agent of the company, that 
they assented to the arrangement which was made, as above 
stated, between Bryant and his debtor. ‘They undertook to pay 
to Bryant all the money due, and all that should become due, for 
the labor, &c. of the debtor. A payment to the debtor after- 
wards would have been ineffectual. Bryant only could give a 
talid discharge for it to the company. 

But it was argued for the plaintiff, that as the instrument was 
dated on the 2d of March 1839, and the writ was served on the 
12th, no part of the debt, which accrued between the 2d and 
the 12th, could be covered by the assignment. 

The case stands thus, in relation to that point. Jewett was 
indebted to Bryant, and he agreed to work for Bryant’s account, 
at the factory of the company, and they agreed to pay Bryant 
accordingly. This was a proper subject of contract or agree- 
ment, and when the labor was performed, the company were 
bound to pay according to their undertaking. 

Trustees discharged. 
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Tuappeus Foot & another vs. ApicgaiL DICKINSON. 


After a tenant in dower has assigned her estate, she is not liable to the assignee of the 
reversion for waste committed by her assignee, either in an action of waste or in an - 
action on the case in the nature of waste. 

In an action by the assignee of the reversion against a tenant in dower for waste com- 
mitted by her assignee, actual possession by her assignee is sufficient evidence of the 
assignment to him, although the deed of assignment is not recorded until after the 
action is commenced. 


THIs was an action on the case in the nature of waste. At 
the trial before Dewey, J. it appeared that dower was assigned to 
the defendant in the estate of Richard Dickinson, her deceased 
husband, and that she conveyed the estate, which she held as ten- 
ant in dower, to John Mills, who demised the same to one Bying- 
ton, who committed the waste: That the deed of the defend- 
ant, conveying her said estate to Mills, was not recorded until 
after this action was commenced ; but that actual occupation and 
possession followed the deed: That the plaintiffs purchased the 
reversion expectant on the determination of the defendant’s life 
estate, at a sale thereof made by the executor of the will of said 
Richard Dickinson, under a power conferred by said will. 
There was no evidence that the plaintiffs had actual knowledge 
of the deed given to Mills by the defendant. 

The case was taken from the jury, under an agreement of the 
parties, that the plaintiffs should become nonsuit, or the defend 
ant be defaulted, according to the opinion of the court as to the 
defendant’s liability to this action on the foregoing facts. It was 
also agreed that if it should be material to the defence, that the 
defendant should prove that the plaintiffs had notice of the deed 
given to Mills by the defendant, a new trial should be had for 
the purpose of giving the defendant an opportunity to introduce 
evidence as to that fact. 

Boise & Wells, for the plaintiffs. 

W. G. Bates, for the defendant. 

Dewey, J. This is an action on the case in the nature of 
waste, brought against a tenant in dower who had, before the 
commission of the acts complained of, conveyed all her interes, 


612 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Foot & another v. Dickinson. 


to a third person by whose lessee the acts were done which con 
stitute the alleged waste ; and the question presented is, whether 
there be such a privity between the parties to the suit, as will 
entitle the plaintiff to maintain this action. 

It seems quite clear, that if a tenant in dower assign her es- 
tate to a third person who commits waste, the heir may maintain 
an action against her for such waste, on account of the privity 
between them. Com. Dig. Wast, C.4. Bac. Ab. Waste, 
H. But if the tenant in dower assign her estate, and the heir 
also grant his reversion, either before or after the assignment, the 
grantee shall have waste against the assignee for waste afterwards 
committed ; for the privity is gone. Co. Lit.54 a. Com. Dig. & 
Bac. Ab. ubi sup. Bates v. Shraeder, 13 Johns. 263. Park, in 
his Treatise on Dower, pp. 359, 360, holds the same doctrine. 

The weight of these authorities, uniform as they are, would 
seem fully to settle the point against the right of an assignee of 
the heir to maintain the technical action of waste against a tenant 
in dower, who had also assigned her interest. 

It was suggested by the counsel for the plaintiff, that this 
principle is restricted to an action of waste, and ought not 
to be applied to an action on the case in the nature of waste. 
‘But we do not perceive any reason for the distinction, or that 
will authorize the sustaining of an action in the present form 
against a tenant in dower who has conveyed all her interest in 
the premises, if she would not be liable in an action of waste. 
Here the plaintiffs merely seek a compensation in damages ; and 
it seems more reasonable that they should resort to the actual 
wrong-doer, than to seek recompense from the tenant in dower, 
where the privity of estate is really destroyed. 

We think also, that upon the facts stated in the case, showing 
an actual occupation of the premises by the party holding under 
the conveyance from the tenant in dower, the evidence of such 
transfer by the tenant in dower was sufficient, although the deed 
was not recorded until after the institution of the present action 

Plaintiffs nonsutt. 
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James Connor vs. Harvey HAckKLey. 


A., having made a contract with a railroad corporation to build a section of their 
road, and having employed B., at certain stipulated wages, to superintend the labor- 
ers, afterwards assigned his contract with the corporation to C., and B. went into 
C.’s employ, performing the same service which he had performed for A., but with- 
out any new express agreement for wages. Held, that these facts did not constitute ° 
an implied contract between B. and C. that B. should work for the same wages 
which he received from A., but were evidence only, from which a jury might or 
might not infer such contract. 


Assumpsit for thirteen months and twenty-one days’ labor, 
at $40 per month. The only question between the parties was, 
whether the plaintiff was entitled to more than $ 30 per month ; 
that rate of wages having been paid to him before action brought. 

At the trial before Dewey, J. it appeared that Eleazer M. 
Townsend made a contract with the Western Railroad Corpo- 
ration to do certain work on the 23d section of their road, and 
employed the plaintiff, at the stipulated wages of $50 per 
month, as superintendent of the laborers, &c. employed on said 
work ; that the plaintiff continued in the said employment until 
July 1837, when Townsend assigned his said contract to Hack- 
ley, the defendant ; that the plaintiff afterwards performed the 
same services for the defendant, which he had before performed 
for Townsend ; but that no new express bargain was made by 
the plaintiff and defendant, nor any notice given by the plaintiff 
to the defendant that he should not continue to labor for the same 
wages which he had received under his contract with Townsend. 

The plaintiff introduced evidence tending to prove that his 
services to the defendant were worth the sum demanded. 

The defendant requested the judge to instruct the jury, ‘ that 
as matter of law, they were bound to infer a contract on the part 
of the plaintiff to work for the defendant at the same rate of 
wages originally stipulated for with the said Townsend, and for 
which the plaintiff continued to labor, until said Townsend trans- 
ferred his interest in said contract to the defendant.” 

The judge declined so to instruct the jury, but instructed 
them, that it was competent for them to infer, and that the evi- 
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dence furnished strong grounds for the inference, that the proper 
compensation for the services of the plaintiff, while in the em- 
ploy of the defendant, was to be at the rate of $ 30 per month, 
and that it was so understood by both parties ; but that it was 
for the jury to decide whether this was to be iaferred, and if 
they drew such inference, they would fix the price at that rate 
per month. The jury found a verdict for the plaintiff for 
$102°35, being at a rate of wages exceeding $30 per month. 

New trial to be granted, if the defendant was entitled to other 
and different instructions in matter of law. | 

Wells §& H. Morris, for the defendant, cited Healy vy. Utly, 
1 Cow. 345. Bradley v. Covel, 4 Cow. 349. NM. H. Iron 
Factory Co. v. Richardson, 5 N. Hamp. 294. Shaw v. Lew- 
istown Turnpike Co. 3 Pennsyl. 445. Lawrence v. Dale, 3 
Johns. Ch. 23. Brinley v. Tibbets, 7 Greenl. 70. 1 Saund. 
Pl. & Ev. 46. 

Ashmun & R. A. Chapman, for the plaintiff, cited 3 BI. 
Com. 161. Savage v. Birckhead, 20 Pick. 178. 

Suaw, C. J. The defendant insists, that the circumstances 
proved constituted a contract between these parties, that Connor 
should work for the defendant at the same rate, at which he had 
been doing similar work for ‘Townsend ; and that Hackley should 
pay Connor at the same rate of wages, which ‘Townsend had 
been paying him. These circumstances were, that Townsend, 
as a contractor on the Western Railroad, had been engaged in 
a large job ; that he assigned his contract to Hackley, who un- 
dertook to complete the job; that the plaintiff had been at work 
for ‘Townsend as his superintendent, at $30 per month ; and, 
without any express agreement as to terms, went on to perform 
the same services for the defendant. 

We cannot say that these circumstances in law constitute an 
implied contract, between these parties, the one to work at $30, 
and the other to pay $30 per month. It was the common case 
of one person performing services for another without any stipu- 
lation as to price ; in which case the law implies a contract to 
pay what the person performing the services deserves to have. 
The circumstances detailed constitute very strong evidence of 
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the understanding of the parties, as to the value of the services ; 
but as evidence they were rightly left to the jury, with proper 
directions. Most if not all the cases cited are cases where 
there was a privity between the parties. As where a tenant 
holds over, the law implies a contract to pay rent at the same 
rate. ‘This might even be the case, if the estate were trans- 
ferred by the landlord ; because the rent would pass as incident 
to the reversion, and the transfer of the estate would constitute . 
a privity between the purchaser and the lessee. But the assign- 
‘ment of the company’s contract from ‘Townsend to Hackley 
constituted no privity, in fact, or in Jaw, between Hackley and 
Townsend’s former superintendent, or other persons employed. 
Neither would have any claim upon the other, but by virtue of 
some new contract, express or implied. ‘The only question 
here is, whether the directions were right in point of law. The 
court being of opinion that they were, the exceptions are over- 
ruled. | 
Judgment on the verdict. 


Houuts THompson vs. ABEL SHATTUCK. 


A. conveyed a mill to B. and covenanted with him, his heirs and assigns, to keep one. 
half of the mill-dam in repair. The dam was afterwards carried away by a flood, 
and B., after having duly requested A. to aid him in rebuilding it, conveyed the mill, 
with the privileges, &c. to C. who at the same time agreed in writing that B. should 
‘¢ have all that should b- obtained of A. for non-fulfilment of his contract, provided 
A. should not assist B. in erecting the dam, and B. should be compelled to rebuild 
it without A’s assistance.’? A. afterwards refused to assist in repairing the dam, 
and B. repaired it at his own expense. Held, that B. might maintain an action in 
his own name against A. for breach of the covenant to keep the dam in repair. 
Held also, that B. could not recover damages for loss of the profits of the mill, by 
reason of the delay caused by A’s refusal to aid in repairing the dam; but that he 
could recover only one half of the expense which he had incurred in repairing it. 


TuIs was an action of covenant broken, brought by the as 
siguee >f Ozias S. Plumb, an insolvent debtor, who was the 
original covenantee, and who had assigned all his property to the 
plaintiff, and been discharged, pursuant to the provisions of St. 
1838, c. 163. 
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At the trial before Dewey, J. it appeared that the defendant, 
by his deed, dated January 27th 1830, demised to said Ozias 
S. Plumb, his executors and assigns, for the term of three 
years, so much of the defendant’s gristmill in Colerain, as he 
had theretofore used for fulling cloth, and also demised, for the 
term of ten years, the fulling-mill therein, with the privileges 
thereto belonging, and the ground on which a dye-house stood, 
and also granted and sold to said Ozias, his executors, adminis- 
trators and assigns for ever, the fulling-mill within the gristmill, 
with all the privileges thereto belonging, and also the use of the 
ground upon which stood the tenter bars theretofore used, and 
covenanted with said Ozias, his executors and assigns, to keep 
in good and sufficient repair, at all times thereafter, ‘* the half of 
dam above the said mill, and the floom leading therefrom, so 
long as the said Plumb or his assigns ”” should ‘‘ use and occupy 
the clothier’s shop,” which the defendant had that day sold to 
him. 

It was also in evidence, that in January 1839, the dam was 
so injured by a freshet as to require the rebuilding of it ; that 
said Ozias, on the last of January or first of February, duly 
requested the defendant to aid in rebuilding it, but the defendant 
declined so to do; and that said Ozias, in June 1839, caused 
the dam to be rebuilt at his own expense. 

The defendant, by way of defence, gave in evidence a deed 
of Ozias S. Plumb, dated March 26th 1839, conveying (inter 
alia) to Sanford Plumb the aforesaid fulling-mill, and ‘‘ the use 
and privilege of so much of the water of the pond above as the 
said Sanford may need for the use of said mill, except so much 
as Abel Shattuck, his heirs, &c. may need for one wheel of his 
gristmill,””? &c. 

The plaintiff thereupon introduced the following written in- 
strument, signed (but not sealed) by said Sanford Plumb, of 
even date with said deed from Ozias to him: ‘* Whereas Ozias 
S. Plumb has this day deeded to me the clothing works which 
he purchased of Abel Shattuck, and as by covenant lease said 
Shattuck is to keep in good repair one half of the dam and floom 
on said premises: I hereby promise and agree that said Ozias 
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shall have all that shall be obtained of said Shattuck for the non- 
fulfilment of his contract, providing said Shattuck does.not assist 
said Ozias in erecting said dam and floom, and said Ozias shall 
be compelled to build them without said Shattuck’s assistance.”’ 

The defendant contended, that Ozias S. Plumb, by force and 
effect of his deed to Sanford Plumb, parted with all his right 
and interest, so that the plaintiff could not recover damages in » 
this action. But the judge ruled (subject to the opinion of the 
full court) that taking the deed, and the instrument signed by 
Sanford at the same time, and considering the two as parts of 
one transaction, the effect of them was not such as to prevent 
the plaintiff from maintaining the present action and recovering 
damages for breach of the defendant’s covenant to keep the 
dain in repair. 

The plaintiff claimed damages, Ist. for one half of the ex 
penses incurred by said Ozias 8. in repairing the dam; 2d. for 
loss of profits on carding wool, caused by the delay and negli- 
gence of the defendant in not repairing the dam as early as it 
might have been repaired, it measures for repairing it had been 
seasonably begun. 

The jury were directed, if they should find a verdict for the 
plaintiff, to assess damages separately ; viz. ‘* 1st. for one half 
of the expenditures in making repairs on the dam ; 2d. for loss 
- of profits in business, by reason of the dam remaining unre- 
paired for an unreasonable length of time.’? The jury found for 
the plaintiff, and assessed damages for one half of expenditures 
for repairs, $ 189-81 ; and for loss of profits in business, $ 44°52. 
A verdict was taken for the former sum, subject to the opinion 
of the whole court, and to be increased by the addition of the 
latter sum, if the plaintiff should be held entitled to recover the 
same ; unless the court should hold that, by reason of the afore- 
said deed of Ozias S. to Sanford, the action cannot be main 
tained by the present plaintiff. 

Grennell, for the defendant. 

H. G. Newcomb, for the plaintiff. 

Dewey, J. It is objected to the right of the plaintiff to 
maintain this action, that before the accruing of any cause of 
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action for damages for breach of the covenant declared upon, 
O. 8. Plumb had conveyed to one Sanford Plumb all his inter- 
est in the premises to which this covenant attached, and that by 
force and effect of such conveyance, the covenant and the right 
to recover damages for any breach thereof passed, with the con- 
veyance of the land and privileges, to his grantee. 

This might be a correct view of the case, if there had been 
no other instrument executed between the parties than the deed 
to Sanford Plumb ; but the facts find that simultaneously with, 
and as a part of the same transaction, it was stipulated between 
the parties to that deed, by another instrument in writing, that 
Ozias S. Plumb should be authorized to receive to his own use 
all such sums as might be recovered of said Shattuck for not 
fulfilling this covenant. The effect of this agreement is such as 
to obviate the objection on which the defence rests. If the 
plaintiff recovers in the present action, such a recovery will be 
a bar to any action by Sanford Plumb, for the breach of this 
covenant, for which damages shall be thus recovered by the 
plaintiff, inasmuch as Sanford has, by his own act, sanctioned 
such recovery. 

It does not necessarily follow, because a covenant runs wit 
the land to an assignee, that in no event the assignor can main- 
tain an action on the covenant after he has assigned it. ‘This . 
position may be well illustrated by the case of the usual cove- 
nants in conveyances of real estate, where there have been suc- 
cessive conveyances from A. to B. and from B. to C., each 
with covenants of warranty. Upon the eviction of C., he may 
maintain his action on the covenant of warranty, either against 
B. or A., at his election. But if B. shall pay to C. his dam- 
ages occasioned by such a breach of the covenant, B. may 
then resort to A. for damages on his covenant ; and it would be 
no defence for A. to allege that his covenant to B. ran with 
the and and therefore passed to C. In the case supposed, the 
payment by B. has discharged all liability of A. to C., and 
therefore B. may well maintain his action against A. So in the 
present case, the party taking a conveyance, which might pass 
all the covenants running with the land, has waived all right on 
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his part to recur to the defendant for his breach of the cove- 
nant, and, by mutual arrangement between him and his assignor, 
leaves to the assignor the sole interest in such covenant. ‘The 
defendant not being responsible to Sanford Plumb, on this cove- 
nant, for the reasons already stated, the plaintiff may prop- 
erly enforce this claim for damages, as assignee of Ozias S. 
Plumb, for the benefit of said Plumb’s creditors. 

Upon the question reserved as to the damages, the court are 
of opinion, that the plaintiff is entitled to recover of the defend- 
ant only one half of the actual expense incurred in repairing the 
dam, and that he is not entitled to damages for any loss of profits 
in business, in consequence of the neglect of the defendant 
seasonably to aid in making the repairs. It being the duty of 
O. S. Plumb to make one half of the repairs, and it being a right 
which he might at once exercise, to proceed to make the whole 
repairs, after neglect and refusal of the defendant, upon reasona- 
ble notice, to aid in the repairs; if said Plumb delayed to ex- 
ercise that right and thereby sustained a loss, it is one which 
he alone must bear. ‘The verdict was therefore. rendered upon 
the proper principle, in the matter of damages, and is not to be 
enlarged by the assessment of damages for loss of profits in 
business by reason of the dam remaining unrepaired an unreason- 
able length of time. 

Judgment on the verdict. 


Sarau Fruynt, Administratrix vs. Danien H. ARNoLD 
& another. 


A. made a deed of land to B. and B. at the same time gave back a mortgage to A. 
Before the deed or mortgage was recorded, B. conveyed the land to C. who had 
knowledge of the mortgage. After the deed to B. and his mortgage to A. were re- 
corded, C. mortgaged the land to D. and D. assigned the mortgage to F.: Neither 
D. nor E. had any notice of the mortgage to A. besides that which was implied 
from its being on record. Held, that E. could not hold the land against A. 


Wrir of entry to recover a tract of land in Monson. The 
case was submitted to the court on the following statement of 
facts ° 
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Rufus Flynt, the demandant’s intestate, was owner of the de- 
manded premises on the 4th of January 1835, and on that day 
conveyed the same, by deed of warranty, to Harry Norris, who 
at the same time executed a mortgage thereof to said Rufus, to 
secure the purchase money. ‘The said deed and mortgage 
were deposited in the hands of one Bridgman, but were not reg- 
istered. _ Said Norris went into possession of said premises, 
and has occupied them ever since. On the 11th of April 1837, 
he conveyed the same by deed of warranty, acknowledged and 
registered on the same day, to Luman and, Thomas Norris, 
who had knowledge of the mortgage to Flynt at the time when 
it was executed, and were sureties of said Harry on his notes given 
to Flynt for the purchase money. At the time of this convey- 
ance by Harry Norris, Flynt was dead, and the purpose of the 
conveyance (which was without consideration) was, to compel 
Bridgman to register the mortgage to Flynt, and give up the deed 

from Flynt to H. Norris, that it might also be registered. 

On the Ist of May 1837, said mortgage was registered, and 
said deed to Flynt was given up, and was registered on the 6th 
of the same May. On the Ist of July 1837, Luman and ‘Thom- 
as Norris executed a mortgage of the demanded premises to 
John Hanna, for a valuable consideration, and this mortgage was 
registered, and was afterwards assigned to the tenants. Neither 
Hanna nor the tenants had any notice of the mortgage to Flynt, 
besides that which is implied by the registry. 

Judgment to be rendered for the demandant, or for the ten- 
ants, according to the law on the foregoing facts. 

This case was argued at the last September term. 

R. A. Chapman, for the demandant, cited 4dams 7. Cuddy, 
13 Pick. 460. Jackson v. Post, 15 Wend. 588. Rev. Sts. 
c. 59, §§ 28, 32. 

Wells § Davis, for the tenants, cited Connecticut v. Bradish, 
14 Mass. 302. Trull v. Bigelow, 16 Mass. 419. Webster v. 
Maddox, 6 Greenl. 256. Hewes v. Wiswell, 8 Green]. 94. 
Tuttle v. Jackson, 6 Wend. 213. 

SHaw, C. J. This was an action to foreclose a mortgage, 
made to Rufus Flynt, the demandant’s intestate, by Harry Nor- 
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ris. It appears by the agreed statement of facts, that said Rufus 
Flynt, under whom both parties claim, conveyed the demanded 
premises, in 1835, to Harry Norris, who immediately mortgaged 
the same back to Flynt, to secure the payment of the purchase 
money ; both deeds’ being delivered at the same time. For 
some reason, not explained, these deeds were both deposited 
with a third person, and were not recorded till 1837. ‘The © 
mortgage was recorded on the Ist, and the deed on the 6th of 
May of that year. 

It further appears, that in April 1837, the said Harry Norris 
conveyed the premises to his brothers, Luman and Thomas Nor- 
‘ris, who had full knowledge of his prior mortgage to Flynt. It 
further appears, that in July 1837, which was after the demand- 
ant’s mortgage was recorded, Luman and ‘Thomas Norris mort- 
gaged the estate to John Hanna, for a valuable consideration, 
and he assigned the same to the tenants ; neither Hanna nor the 
tenants, having any knowledge of the mortgage of Harry Norris 
to Flynt, other than that arising from the registration. 

The tenants contend, that although Luman and Thomas Nor- 
ris could not hold the estate against Harry Norris’s prior mort- 
gage to Rufus Flynt, because they had full knowledge, yet that 
Hanna had no such knowledge, and therefore he took a good 
title, which he could and did convey to the tenants. But it was 
answered and insisted on, in behalf of the demandant, that if the 
demandant claimed under a prior unregistered deed, the tenants 
claimed under a subsequent unregistered deed, from the same 
grantor, and that it was sufficient that the demandant’s deed was 
recorded before that under which the tenants claim ; and also, that 
as the mortgage deed from Harry Norris to Flynt was on record 
when Hanna took his deed from Luman and Thomas Norris, in 
July, it was constructive notice to him, and those who claimed 
under him, of the demandant’s prior title. 

Were it not for the cases hereafter. mentioned, we should have 
been strongly inclined to the opinion, that it would be a good an- 
swer to this defence, that before Hanna took his deed of Luman 
and Thomas Norris, in July, the mortgage from Harry Norris 
to Flynt was on record, and he might by ordinary inquiry have 
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discovered it; and that this would constitute constructive notice 
to him of the existence of that incumbrance. It had then be- 
come a deed ‘‘ acknowledged and recorded,”’ within the letter 
and spirit of the Rev. Sts. c. 59, §§ 1, 28. This provision of 
the revised statutes is substantially similar to St. 1783, c. 37, 
§ 4, and that to the provincial statute, 9 Wm. III. c. 7, of which 
an excellent exposition is given, in the valuable reading of judge 
Trowbridge, 3 Mass. 573. 

It had long been held, before the revised statutes, that by the 
execution and delivery of a deed, the estate, as between grantor 
and grantee, passed ; and that such a deed, without registration, 
made a good title, as against the grantor and his heirs, but not 
against purchasers. Farnsworth v. Childs, 4 Mass. 637. JMar- 
shall v. Fisk, 6 Mass. 24. It was also held, that such a deed 
was good as against a purchaser having notice of the prior un- 
registered deed. JMcMechan v. Griffing, 3 Pick. 149. And 
in this respect, an attaching creditor was placed upon the same 
footing as a purchaser, and could not hold the estate of his debt- 
or, if at the time of his attachment he had notice of a prior un- 
registered deed. Priest v. Rice, 1 Pick. 164. Tolman v. Par- 
sons, Plymouth County, May 1823. 

The Rev. Sts. c. 59, so far altered these provisions, as to 
make a deed, not reccrded, good against the ‘* devisees” of the 
grantor, as well as against himself and his heirs, and also estab- 
lished, by express enactment, what had been before settled by 
judicial construction, that such a deed should be good against 
any person having actual notice thereof. 

It would seem to follow from these principles, that a deed giv- 
en for a valuable consideration, duly executed and delivered, 
would be good against the grantor, and his heirs and devisees, 
and persons having actual notice of it, from its delivery ; and 
that it would be good against ail persons, purchasers, attaching 
creditors and other strangers, from the time of its actual registra- 
tion 3 and therefore, if put on record at any time before an inde- 
feasible title is acquired by some person taking a subsequent deed 
from the same grantee without notice, it must prevail over such 
after executed deed. Suppose, for instance, A. conveys to B. 
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who does not immediately record his deed. A. then conveys to 
C. who has notice of the prior unregistered deed to B. C.’s 
deed, though first recorded, will be postponed to the prior deed 
to B. ‘Then suppose B. puts his deed on record, and after- 
wards C. conveys to D. If the above views are correct, D. 
could not hold against B. ; not in right of C. because, in conse-_ 
quence of actual knowledge of the prior deed, C. had but a voida- 
ble title ; and not in his own right, because before he took his deed, 
B.’s deed was on record, and was constructive notice to him 
of the prior conveyance to B. from A. under whom his title is 
derived. Adams v. Cuddy, 13 Pick. 460. Bates v. Norcross, 
14 Pick. 224. But in such case, if before B. recorded his 
deed, C. had conveyed to D. without actual notice, then D., 
having neither actual nor constructive notice of the prior deed, 
would take a good title. And, as D. in such case would have 
an indefeasible title himself against B.’s prior deed, so, as an 
incident to the right of property, he could convey a good and 
indefeasible title to any other person, although such grantee 
should have full notice of the prior conveyance from A. to B. 
Such purchaser, and all claiming under him, would rest on D.’s 
indefeasible title, unaffected by an early defect of title, by want 
of registration, which had ceased to have any effect on the title, 
by a conveyance to D. without notice, by one having a good 
- apparent record title. 

The practical consequences resulting from this view of the 
registry acts would seem to be these: If a prior conveyance is 
recorded at any time, however late, before a subsequent convey- 
ance is made by the same grantor to a second grantee, the regis- 
tration of the deed is conclusive legal notice, to the second 
grantee, of such prior conveyance: Soif the first conveyance is 
not put on record before the second is executed, still if the 
second grantee have actual notice of the prior deed, he takes 
subject to it: So if the second deed is put on record before 
the first, if a bond fide purchaser, without artual notice of the 
first conveyance, and before the same is put on record, take a 
conveyance of the second grantee, he takes a good and indefea- 
sible estate, as against the first grantee ; because he takes an ap- 
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parent valid title, without actual or constructive notice of any 
prior conveyance: So, any other person taking under such 
indefeasible conveyance derived from a purchaser of the second 
grantee, without notice, would have a valid title. But.if, before 
such valid title is acquired by any one under such second grantee, 
the first deed is recorded — as registration is regarded as con- 
structive notice of a conveyance to any one claiming under the 
same grantor — such registration would be constructive notice 
of the existence of such prior conveyance. 

But we are aware that these views may seem to come in con- 
flict with the cases of Connecticut v. Bradish, 14 Mass. 296, 
and Trull v. Bigelow, 16 Mass. 406. 

In the first of these cases, the point decided, as stated in the 
marginal note, is as follows: ‘‘One who takes a conveyance of 
land, knowing that the grantor had previously conveyed to an- 
other, cannot hold against the first purchaser, although the first 
conveyance be not recorded. But if the second purchaser pro- 
cures his deed to be recorded before the other, and then sells 
the land bond fide to a person wholly ignorant of those circum- 
stances, the latter will hold the land against the first purchaser.” 
This proposition is perfectly consistent with all the views herein- 
before stated, and results from them. But in point of fact, m 
that case, the first grantee had put his deed on record, before the 
sale made by the second grantee to a purchaser. The court 
considered that such recording of the deed might be evidence 
of actual notice to such purchaser thus taking his deed from the 
second grantee, but that it did not constitute that constructive 
notice, which would be conclusive, in favor of the first grantee. 
This is founded wholly on the suggestion, for which no reason 
is assigned, that when a purchaser is examining a title in the 
registry of deeds, and finds a good conveyance to his grantor, 
he is not expected to look further. We suppose this general 
proposition was intended so to be limited as to state, that he is 
not expected to ook further for any alienation or incumbrance 
made by any one holding the title prior to the conveyance to his 
grantor. If this proposition is not strictly correct, then the in- 
ference drawn from it is not sound. If the object of any one in 
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searching the record, to ascertain the goodness of a title, is to 
inquire and ascertain whether any one, through whom the title is 
derived, whilst he had the title, and had the power to aliene or 
incumber it, did so; then, by following the conveyances down, 
from each former holder of the estate, to the time of the search, 
he could find the alienation or incumbrance, if one had been 
made and recorded. The object of the registry is to give no- 
toriety to all conveyances, and make them certainly known to 
any one inquiring. If an ordinary diligent search would bring 
the inquirer to a knowledge of a prior incumbrance or alienation, 
then he is presumed to know it. It is this presumption, and not 
the fact of actual knowledge of a prior incumbrance, which 
binds all subsequent purchasers, and makes the registry conclu- 
sive evidence of notice. It serves all the purposes of actual 
knowledge, by enabling an inquirer, with ordinary diligence, to 
ascertain the fact. It would seem that a search, so far as to as 
certain whether any former proprietor, whilst he had the estate, 
had aliened or incumbered it, would be necessary, in order to 
render the public registry available to the full extent to which it 
was designed by law ; and therefore it would be reasonable to 
presume in each case, that such search had been made, and if 
any such deed from a proprietor was on record, that it had been 
discovered and was known to the subsequent purchaser. 

The decision in the case of Trullv. Bigelow, 16 Mass. 406, 
turned mainly on the point, that although a second purchaser 
from the same grantor, with notice of a prior unregistered deed, 
could not hold, yet if he conveyed the estate to a purchaser 
without notice, the latter might hold it himself, or convey to any 
other person a good and indefeasible title against the first un- 
registered grant. ‘The other point, namely, whether registration 
of the first deed, after the second, but before the conveyance to 
a subsequent purchaser without actual! notice of the first deed, was 
constructive notice to such subsequent purchaser, though relied 
upon in the argument, was not particularly noticed in the decis- 
-ion. ‘The authority of this case, so far as it establishes the right 
of a subsequent purchaser without notice, is recognized in the 

mon. 11. 40 
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case of Glidden 'v. Hunt, 24 Pick. 2215 but this last case is 
silent as to the other point. 

With these general views, and without a particular examina- 
tion of the cases cited, we were induced, on the first considera- 
tion of this case, to decide it in favor of the demandant, upon 
the short and plain principle, that Hanna and those claiming 
under him could not hold against the demandant’s title, on the 
ground merely, that she claimed under an unregistered deed ; be- 
cause, before he purchased of Luman and Thomas Norris, the 
prior deed of Harry Norris to Flynt was registered ; nor could 
they hold on the ground of a good and indefeasible title in 
their grantors, Luman and Thomas Norris ; because, at the time 
of the conveyance of Harry Norris to them, they had actual 
notice of his prior unregistered deed to Flynt, from whom the 
title was derived. But believing that this case may be de- 

ided in favor of the demandant upon another and distinct 

round, not impugning the authority of the cases cited, we have 
preferred that course ; the more so, as we are of opinion, that 
should the point, for which the above cases are cited as author- 
ity, be presented for direct adjudication, it is one of great im- 
portance, deeply affecting the law touching titles to real estate, 
deserving therefore of great consideration ; and that such a rule 
of construction ought not to be drawn in question, without the 
fullest consideration of all the arguments bearing on the question. 

The ground on which we place the present case is this: Ru- 
fus Flynt, the demandant’s intestate, was the acknowledged 
owner of the estate. ‘The tenants, as well as the demandant, ~ 
profess to derive title from him. ‘Taking the facts agreed, Flynt 
conveyed to Harry Norris, in fee, and Norris by a simultaneous 
mortgage reconveyed to Flynt in fee. This constituted only an 
instantaneous seizin in Harry Norris. Chickering v. Lovejoy, 
13 Mass. 51. Holbrook v. Finney, 4 Mass. 566. Both these 
deeds remained sometime unregistered ; but both were good as 
between the parties. In this state of things, Flynt died seized. 
The tenants then, in order to establish their defence, must rely ° 
on the deed from Flynt to Harry Norris ; otherwise they only 
go back to Harry Norris, showing no title at all from Flynt to 
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him. But the moment they go to that deed, they find it record- 
ed on the 6th of May 1837; and by looking back five days, 
they find the mortgage executed simultaneously with the deed. 
If the demandant claims under a deed unregistered, so do the 
tenants, with this decisive difference, that the deed, under which 
they claim, was not registered till after that of the demandant. 
The demandant, therefore, not only claims under a deed prior 
in time, but under a deed first registered. Besides; the rule 
which holds that a prior unregistered deed shall be set aside, in 
favor of a second deed first recorded, under which a purchaser 
obtains title without notice of the prior deed, supposes that the 
grantor, who makes such second deed, has a good apparent 
title ; that is, that the deed to him is on record, and the deed, 
by which his title has been aliened or incumbered, is not on 
record, and so he is enabled to hold out an apparently good title, 
by which a purchaser might be deceived. But if a person takes 
a deed from one whose deed is not recorded, he takes at his 
peril ; and if the deed, by which the title is aliened or incum- 
bered, is on record as early as the deed by which the title is 
derived, a purchaser cannot be deceived ; because the same 
record, which shows a conveyance to the grantee, shows at the 
same time that he has incumbered it. Here precautions were 
taken on the part of Flynt, that the deed by which he conveyed 
the estate to Harry Norris, should not be put on record, to give 
him an apparent title earlier than the mortgage deed, by which 
it was reconveyed to him as security. And in point of fact, that 
deed was not on record, until the mortgage was also on record. 
There was no time in which the record could show the title, 
without also showing the incumbrance. Without, therefore, de- 
ciding the more general question, the court are of opinion, that 
upon the facts of the present case, the demandant is entitled to 
recover on her mortgage. 
Judgment for the demandant. 
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ABATEMENT. 


A writ, to which the clerk’s name is annexed by wafer, will not be diss 
missed on motion. If the defendant, in such case, would avoid the writ, 
on the ground that the signature of the clerk was not properly on the 
writ, he should deny it by a plea in abatement which may be traversed, 
and thus an issue on the fact be joined and tried. Stevens v. Ewer, 74. 


ACCEPTANCE. 
See Bit or Excuancr. Contract, 6. Lerrer or Crepit, 2. 


ACCORD AND SATISFACTION. 


If a debtor gives, and the creditor receives, in full satisfaction of the debt, 
the note of a third person for a smaller sum than the amount of the debt, 
it is a good accord and satisfaction to bar a suit by the creditor to recover 
the balance of the debt. Soif the creditor receives a less sum than is 
his due, in satisfaction of the whole, before the day of payment. 

Brooks v. White, 283. 


ACTION. 


1.. The guardian of the Chappequiddic Indians consented that G., one of the 
tribe, might ship for a whaling voyage, and also authorized a third per- 
son to furnish G. with an outfit for a voyage, but not for any particular 
voyage. ‘That person furnished G. with supplies which he spent or oth- 
erwise disposed of, and he afterwards shipped on a whaling voyage, the 
owners of the ship not knowing that he was a Chappequiddic Indian until 
after the ship had sailed, and after they had advanced to him the full 
amount of hislay. G. died on the voyage, and his administrator brought 
an action against the owners of the ship to recover the amount of G.’s 
lay ; relying on the provisions of St. 1827, c. 114, ‘‘ for the better regu- 
lation, &c. of the Indians, &c. in Dukes County.’’ Held, that the action 
could not be maintained. T'haxter v. Grinnell, 13. 

2. The maker of a note made payable on time is not liable to an action 
thereon before the time has elapsed, although he, before that time, un- 
fairly obtains possession thereof, and refuses to return it to the payee. 

Ilsley v. Jewett, 168, 
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A father, who lives apart from his wife, and suffers his son, who is a mi- 
nor, to remain under the custody and care of the wife, to be supported and 
employed by her — or allows such son to go from him and employ him- 
self as he pleases, and take his wages — cannot maintain an action against 
a third person, on a declaration averring that the defendant enticed and 
carried away the son from the plaintiff’s own care and custody. And 
where a minor, thus left to the care of his mother, or thus allowed to 
employ himself, ships for a voyage to sea, at the request of the mother, 
the father cannot, by forbidding the ship-owner to take the son to sea, en- 
title himself to maintain an action against the ship-owner, on such decla- 
ration. Wodell v. Coggeshall, 89. 


. A party who accepts an order to pay a certain sum out of the first money 


received from a newspaper establishment, is bound to pay from time to 
time, on request, as he receives the money ; and is liable to successive 
actions, if he refuse, after request, to pay accordingly. 
Perry v. Harrington, 368. 

The general owner of real estate is not answerable for acts of careless- 
ness, negligence and mismanagement committed upon or near his prem- 
ises, to the injury of others, if the conduct of the business, which causes 
the injury, is not on his account, nor at his expense, nor under his orders 
or efficient control. Earle v. Hail, 353. 


. Where A. agreed to convey land to B. and B. agreed to build a house 


thereon and pay for the land, and while the agreement was in force, B. 
in preparing to build the house on his own sole account, by workmen em- 
ployed by himself alone, undermined the wall of the adjoining house of 

C. whereby it was injured ; it was held that A. was not answerable for 
this injury, although the title to the said land remained in him at the time 
when the injury was committed. Id. 

Where a surveyor of highways, without the written fede of the 
selectmen, causes a watercourse to be so conveyed by the side of the 
road as to incommode a person’s building, or obstruct him in the prosecu- 
tion of his business, such person cannot maintain an action against the 
surveyor for the injury, but is confined to the remedy by appeal to the se- 
lectmen, which is allowed by the Rey. Sts. c. 25, § 5. 

Elder v. Bemis, 599. 
See Waste. Way, 4. 


ADDITIONAL PUNISHMENT. 
See Error, 1. Inrormation. Sentence, 6, 7. 


ADULTERY. 
See Evipence, 2. INDICTMENT, 2. 


AGENT. 
See PrincipaL anp AGENT. 


AMENDMENT. 


If an action to recover damages assessed for flowing lands by a mill-dam is 


brought jointly against the person who owned the mill when the damages 
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were assessed, and the person who occupied it when the action was 
brought, the plaintiff may amend by discontinuing against the former. 
Fitch v. Stevens, 505. 


APPEAL. 


A defendant, who appeals to the court of common pleas. from a sentence 
awarded against him by a justice of the peace, cannot be legally con- 
victed on the appeal, unless the justice has transmitted certified ccpies of 
the proceedings before him; and when the papers transmitted by the 
justice are not certified as copies, the defendant does not waive the ob-. 
jection by going to trial without raising it. Commonwealth v. Doty; 18. 


See New Truat, 2. 


ASSAULT AND BATTERY. 


On the trial of a defendant for an assault and battery, where there was 
contradictory testimony as to the degree of force used towards the de- 
fendant by the complainant, on the defendant’s refusal to remove from the 
complainant’s premises, after being requested so to do; the judge refused 
the prayer of the defendant to instruct the jury that if the complainant 
committed a battery on the defendant, it was not a proper kind of force 
to remove the defendant, and that the complainant thereby committed 
the first assault: But the judge instructed the jury that the complainant 
had. a right, after requesting the defendant to remove, and his refusal, to 
use proper and reasonable force to remove him, and that the jury must 
determine, from the testimony, how much and what kind ef force the 
complainant used towards the defendant, and that if, in their opinion, he 
used more force than was necessary, or if the force was not appropriate 
and adapted to effect the purpose of removing the defendant, then they 
should consider the complainant as having committed the first assault ; 
but if the jury considered the force, thus used, as necessary and proper, 
and also appropriate and adapted to effect the purpose of removing the 
defendant, then the complainant would be justified, and would not have 
committed the first assault. Held, that the judge rightly refused the 
instructions requested, and that the instructions, which he gave, were 
conformable to the rules of law. Commonwealth v. Clark, 23. 


ASSIGNMENT. 


1. Where a debtor assigned his property in trust for such of his creditors 
as should execute the indenture of assignment, which contained a release 
of the debtor, within sixty days, it was held that a creditor who executed 
it after the sixty days had elapsed, was not a party thereto, and that he 
did not thereby release the debtor, although he had made a parol agree- 
ment, within the sixty days, that he would execute the indenture. 

Battles v. Fobes, 93. 

2. In an assignment of property in trust for the payment of creditors, 
whose names and the amount of whose claims were inserted in a sched- 
ule, it was provided that corrections might be made in the schedule, and 
such items and amounts be afterwards inserted therein as should conform 
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to the actual state of facts: The claim of K. who first executed the as- 
signment, was inserted in the schedule, as ‘‘ about $4500:”’ After oth- 
er creditors had executed the assignment, K. made and proved claims 
against the assignor to the amount of $5867. Held, that as against 
the other creditors, K. was entitled to a dividend on the latter sum. 
Dedham Bank v. Richards, 105. 

3. Where an assignment is made for the benefit of such creditors only as 
shall become parties thereto within a specified time, no creditor can have 
the benefit thereof, who does not become a party within that time. Jb. 

4. An assignment under St. 1836, c. 238, is not made void by the as- 
signor’s giving a preference to one of his creditors immediately before 
the execution of the assignment. Brown v. Foster, 152. 

5. Two sheets of paper, one folded within the other, were taken by a 
scrivener, and an assignment under St. 1836, c. 238, was written and ex- 
ecuted on the first pages of the first sheet. A magistrate, immediately 
after the execution of the assignment, wrote and signed on one of the 
pages of the second sheet, a certificate that the assignor ‘* within named ”’ 
made oath that he had ‘‘ thereby conveyed all his property, not exempted 
by law from attachment, for the benefit of all his creditors, according to 
the true intent and meaning of the statute in such case made and pro- 
vided’’: Both sheets were delivered to the assignees and were kept 
together; and a schedule of the property assigned was soon after made 
and annexed, and the whole were then stitched together as one instru- 
ment. Held, that the certificate of the oath of the assignor was ‘* in- 
dorsed on the instrument of assignment,’’ within the meaning of the 
statute. Ib. 

6. An assignment under St. 1838, c. 163, vests in the assignee only the prop- 
erty which the debtor, at the time of the first publication of the notice 
of the issuing of the warrant against him, could have sold, &c. or which 
might have been taken on execution against him. ‘Therefore, where a 
debtor’s goods were mortgaged before an assignment under said statute, 
and the mortgage was recorded after the assignment but before publica- 
tion of notice, it was held that the mortgagee was entitled to. hold the 
goods against the assignee. Briggs v. Parkman, 258. 

7. Where a debtor, in 1834, conveyed to assignees, in trust for his ered- 
itors generally, certain real estate specially described, ‘‘ and also all his 
goods, wares and merchandise, moneys, debts, effects, and estate,’’ and 
by a deed, simultaneously made, conveyed to a particular creditor, for 
the purpose of securing the debts due to him, certain real estate special- 
ly described, which was not so described in the deed to the assignees, it 
was held, that this last mentioned estate passed to such creditor, and not 
to the assignees. Held also, that although the debts, which were se- 
cured by such conveyance, were afterwards discharged, yet that a title 
to the real estate, acquired under the grantee, bond fide, was good and 
effectual ; and especially so against a party claiming the estate under the 
same source of title. Parker v. Barker, 423. 

8. In a suit prosecuted by an assignee of an insolvent debtor, under S¢ 
1838, c. 163, for any debt, right, &c. due or belonging to such debtor, 
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the assignment is conclusive evidence of the plaintiff’s authority to sue 
although the prior proceedings may have been defective and erroneous 
Partridge v. Hannum, 569. 

9. Where a judge of probate, on the petition of a creditor, issues a war- 
rant to a messenger to take possession of the estate of a debtor, under 
the provisions of St. 1838, c. 163, § 19, this court will not issue a writ 
of mandamus, commanding such judge to cause the debtor to be arrested 
and imprisoned, according to § 23 of said statute, for disobeying such 
judge’s order or decree, unless it is alleged in the petition for such writ, 
and proved or admitted at the hearing, that the facts, required by said 
§ 19 to be set forth in the petitioning creditor’s application for proceed- 
ings against his debtor, appeared to such judge to be true. 

; Kimball vy. Morris, 573. 

10. The provision in § 19 of said statute, that a judge of probate may, on 
the petition of a creditor, order a messenger to take possession of the estate 
of a debtor who does not dissolve an attachment of his goods or estate, 
applies to an attachment by the trustee process: And if the person, who 
is summoned as trustee of such debtor, permits himself to be defaulted, 
this is prima facie evidence at least, that gocds or estate of the debtor are 
attached in his hands and possession. Jd. 

11. Under § 19 of said statute, a judge of probate may, on the petition of 
a creditor, lawfully issue a warrant appointing a messenger to take pos- 
session of the estate of a debtor, without first giving the debtor notice of 
such petition. Jd. 

12. Under § 23 of said statute, a judge of probate may issue a warrant to 
arrest and imprison a debtor for refusing to obey his order that the debtor 
appear at a third meeting of his creditors, and produce a schedule of his 
debts, and submit to an examination, on oath, concerning his estate: It 
seems that the judge may, at any time before granting the debtor a 
certificate of discharge, require him to submit to an examination on 
oath. Jd. 

13. A letter of attorney to receive all the money due from A. to the con- 
stituent, and to give a discharge therefor in the constituent’s name, with 
a clause stating that this is ‘‘ an assignment of the same,’’ constitutes an 
assignment of the debt to the attorney, though the letter is not in terms 
irrevocable, and does not expressly authorize the attorney to receive the 
money to hisown use. Weed v. Jewett, 608. 


Gee Lerrer or Crepit, 3. Trustee Process, 5. 


ASSUMPSIT. 


1. Where an oral agreement was made for the sale of a messuage by A. to 
B. on certain conditions, and B. thereupon took possession thereof and 
made repairs thereon, and A. afterwards, pursuant to a new oral agree- 
ment between him and B. and C., conveyed the messuage to C. by a deed 
which was on a condition subsequent, conformable to the original agree 
ment with B., and C. then took possession, but failed to fulfil the condi- 
tion, and A. therefore reclaimed and recovered possession of the mes- 


634 INDEX. 


Se) 


—s 


Ou 


suage, for condition broken ; it was held, that B. could not maintain an 
action against A. to recover pay for said repairs. . 
' Ross v. Tremain, 495. 

Where, after a partnership is dissolved, a suit for a partnership debt is 
brought against the former partners, and one of them is held to bail, and 
judgment is recovered against both, and the bail are compelied to pay the 
amount of such judgment, they cannot recover of the other partner any 
part of the sum thus paid by them. Bowman v. Blodgett, 308. 


. Where a note was made payable to the treasurer of a parish and his suc- 


cessors, and was signed by the treasurer himself and another promisor, 
and the latter paid the note to the successor of the payee, it was held that 
the party who so paid the note might maintain an action for contribution 
against the executor of his copromisor. (See Pieapine, 3.) 

Packard v. Nye, 47. 


. A surety, who pays the debt of the principal by giving his own promis- 


sory note therefor, may maintain an action against him for money paid. 
Doolittle v. Dwight, 561. 


ATTACHMENT. 


. Cord-wood and charcoal, in large quantities, are such articles as, by the 


Rev. Sts. c. 90, § 33, may be effectually attached without removal, &c. 
by the officer’s causing a copy of the writ and of his return of the attach- 
ment to be recorded in the town clerk’s office. Reed v. Howard, 36. 

An officer’s return, recorded in the town clerk’s office, stating that he 
has attached ‘‘ all the wood and coal of the defendant lying ona lot of 
land belonging to B. H. situate in B.,’’ describes the property sufficiently 
to render the attachment valid. 0d. 

When personal property, owned by two tenants in common, is attached 
in a suit against one of them, the officer is entitled to the possession and 
control of the whole, though he can sell only an undivided moiety there- 
of on execution; and if, pending the attachment, the other cotenant 
makes a division of the property, and takes one half of it to himself, he 
is liable to the officer, in an action of trover, though the officer has sold 
the remaining half on execution and applied the proceeds towards satis- 
faction thereof. Jb. 


. Under St. 1822, c. 93, § 7, which directs that notice of an attachment 


of a pew shall be given in writing, by the attaching officer, to the clerk 
of the parish or society holding the house in which the pew ts situated — 
if a person owns more than one pew in the same house, an attested copy 
of the writ merely, without the return thereon, given by such officer to 
such clerk, is no notice as to what pew of such person the officer has at- 
tached. Sargent v. Peirce, 80. 


. Under the Rev. Sts. c. 90, the return of a writ into the clerk’s office 


with an attachment of real estate indorsed thereon, in the usual course 
of former practice, does not constitute an effectual lien as against a sub- 
sequent bond fide purchaser of the estate: To secure such a lien, the 
writ, or a copy thereof, with the officer’s return, must be deposited in the 
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INDEX. 635 


clerk’s office, to be entered in a book kept by him. But those statutes 
did not make it the duty of the attaching officer to deposit the writ, &c. 
in the clerk’s office, for this purpose. ° 
Inhabitants of Cheshire v. Briggs, 486. 
6. A second attachment of all a debtor’s right, title and interest in land, is 
an attachment of his right of redeeming it from the first attaching cred- 
itor to whom it may afterwards be set off on execution, and is an incum- 
brance on the land from the time it is made. Norton v. Babcock, 510. 


See AssicGNMENT, 10. 


AUCTIONEER. 
See EmMBEzzLEMENT, 2. 


AWARD. 


See Bonp or Inpemnity. Eauitry,2. Evinence, 20. Principat anp 
Surety, 8. Treaty, &c. 


BAIL & BAIL BOND. 


1. Bail cannot be charged for the avoidance of their principal, by a return 
of non est inventus before the return day of the exccution. 

Niles v. Field, 327. Rowland v. Seymour, 590. 

2. It is not necessary, in order to charge bail on a writ of sczre facias, that 
the condition of the bail bond should state the amount of damages de- 
manded by the plaintiff in the original process. Bull v. Clarke, 587. 

3. Where a bail bond is conditioned for the appearance of the principal 
‘‘to answer in a plea of debt, as set forth in the writ,’’ it is no defence 
to a scire facias against the bail, that the writ required the principal to 
answer in a plea of trespass on the case. Rowland v. Seymour, 590. 

4. A bail bond, executed by the principal and one surety only, is valid 
against the surety, though he is not a citizen of the Commonwealth, and 
has no real estate therein, if he has personal property in the county, to 
the amount of his liability on the bond: And if an officer return such 
bond with the writ, he is not liable to the plaintiff in an action for not re- 
turning a bail bond. Glezen v. Rood, 490. 

5. A bail bond, in which the obligors acknowledge themselves bound to the 
sheriff, by his proper name, will support a scire facias in the name of the 
plaintiff in the original suit, although, by a clerical error, the bond is 
made payable to another person. Jd. 


See Assumpsit, 2. Execution, 2,3. Suerirr, 1. 


BANK DIRECTORS. 


1. The board of directors of a bank is a body recognized by law, and, to all 
purposes of dealing with others, constitutes the corporation. 
Burrill v. Nahant Bank, 163. 
2. A board of bank directors may delegate authority to a committee of its 
members to alienate or mortgage real estate; and such authority to con- 
vey real estate necessarily implies authority to execute proper instruments 
for that purpose, and to affix the curporate seal thereto. Jd. 
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3. 


to 


Where a board of bank directors authorized a committee of its members 
** to sell and transfer any estate owned by the bank,’’ and the committee 
gave a mortgage of the real estate of the bank to a creditor who had re- 
covered judgment against the bank on its bills, and took from him, at the 
same time, a bond conditioned that he would not put those bills in circula- 
tion, and the board of directors accepted said bond and acted on it, and the 
cashier paid the costs of the suit in which said judgment was recovered, 
according to the agreement made between said creditor and said commit- 
tee ; it was held, that whether the committee had or had not authority 
to mortgage the estate, the mortgage had been ratified by the board of 
directors. Jd. 

See Contract, 3. Principat AND Surety, 5, 6. 


BILL OF EXCHANGE. 


. It 1s no defence to an action by a bond fide holder of a bill of exchange 


against the acceptor, that the bill was fraudulently altered before accept- 
ance. Ward v. Allen, 53. 


. A bill of exchange, payable in three days, was indorsed by the payee 


for the accommodation of the drawer, who altered it to thirty days and 
put it into circulation: On discovering the alteration, the holder, and the 
payee who had indorsed it, made an arrangement with the drawer, by 
which the payee gave security to the holder for half the amount of the 
bill, and the drawer gave security to the holder for the balance, and the 
bill was returned to the payee: The payee thereupon presented the bill 
to the drawee, without disclosing to him the alteration or the said ar- 
rangement with the drawer, and read it to him as it was altered, and the 
drawee said it was correct and should be paid. Held, that the drawee 
was bound by this acceptance. ° Jd. 


See Letter or Crepit, 2. 


BOND OF INDEMNITY. 


A. sold a pew to B. and the parish conveyed it to B. with warranty, 


1: 


having a bond from A. to save the parish harmless, ‘‘ if any person or 
persons should establish their title to said pew against the said obligor 
or his assigns.’’ C. claimed the pew, and he and B. without notice to 
A. submitted the question of title to arbitrators, who determined that the 
pew belonged to C. and that B. should make to C. a deed conveying all 
his (B.’s) right in the same ; and judgment was rendered on this award. 
C. called upon the parish for indemnity under their covenant of warranty, 
and the parish indemnified him without suit, and thereupon commenced 
an action against A. on his bond. Held, that the title of C. to the pew 


was not established, within the meaning of the bond, and that A. might 


show in defence, that the title was not in C. 
Proprietors of Church in Brattle Square v. Bullard, 363. 


BOUNDARIES. 


A boundary mentioned in a deed may be rejected, when it is manifest 
from aJl the circumstances of the case that it was inadvertently inserted, 


— =» 
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and that a tract of land with different boundaries was bargained for and 
intended to be conveyed. T'hatcher v. Howland, 41. 

2. D. conveyed to EK. ‘‘all his real property or homestead, together with 
about thirty acres of land, more or less, with all the orchards, privileges, 
&c. for more particular boundaries, reference being had to a deed given 
by R. to said D.’’: D. had previously conveyed to L. one half of the 
land conveyed to D. by R.; but L. had at the same time conveyed to D. 
other land adjoining to that which R. had conveyed to D.: D. was not, 
when he conveyed to E., seized of the fifteen acres of the land which © 
would be included by a reference to the boundaries mentioned in R.’s 
déed to him ; and unless the deed from D. to E. included the land con- 
veyed to D. by L., E. would have title under it only to fifteen acres in 
the whole, though he paid a full consideration for thirty acres. Held, 
that the reference, in the deed from D. to E., to the boundaries described 
in R.’s deed to D. was inadvertent, and should be rejected, and that the 
land conveyed to D. by L. passed by D.’s deed to E. Held also, that 
D.’s widow, by her deed conveying to the heirs of E. all her right and 
title to the estate conveyed by D. in his deed to K., barred herself of 
dower in the land conveyed to D. by L. Jd. 

3. Under a license to sell all the real estate of an intestate, his administra- 
trix sold, and by deed conveyed, ‘‘ the residue of the deceased’s dwelling- 
house that was not set off to his widow as dower in said estate ; refer- 
ence always being had to the returns and bounds of the widow’s thirds 
for a particular description of the bounds of the premises.’’? Held, that 
the reversion of the estate assigned to the widow as dower did not pass 
by said deed. Kempton v. Swift, 70. 

4. Where the sheriff instructed a jury, empannelled to appraise damages 
caused by the laying out of a railroad over a party’s land, that by the 
lega\ construction of his title deed, which bounded his land on a way, he 
owned the land to the centre of the way, and was therefore entitled to 
damages for the value of the land over which the way passed; it was 
held, that the instruction was so general and abstract, that no opinion 
could be expressed, as to its correctness, without much qualification. 

Webber v. Eastern Rail Road Co. 147. 


CASHIER’S BOND. 
See Contract, 3. Evipence, 19. Principan anp Surety, 5, 6 


CHAPPEQUIDDIC INDIANS. 
See Action, 1. 


COMMON LAW. 


Under the provision in the constitution of the Commonwealth, c. vi. § 6, that 
all laws theretofore adopted, used and approved, in the colony, province 
or state, and usually practised on in the courts of law, should remain and 
be in full force, until altered or repealed by the legislature, it is not 
necessary, in order to prove that a principle or rule of the common law 
had been adopted, &c. to show that such principle or rule had been 
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adjudicated before that constitution went into operation: The court rely 
on usage and tradition, and the well known repositories of legal learning 
—~ works of approved authority —to learn what are the rules of the com- 
mon law ; and it is to these sources, that the above provision in the con- 
stitution refers. Commonwealth v. Churchill, 118. 


CONDITION. 


Where real estate is conveyed ona condition that the grantee shall dis- 
charge a mortgage previously made thereon by the grantor, and no time 
is mentioned or understood by the parties, at which the condition is to 
be performed, it must be performed in a reasonable time. 

‘Ross v. Tremain, 495. 


CONSTITUTION. 
See Common Law. Evivence, 3. Search Warrant, 1. 


CONTRACT. 


1. A., having made a contract with a railroad corporation to build a section 
of their road, and having employed B., at certain stipulated wages, to 
superintend the laborers, afterwards assigned his contract with the cor- 
poration to C., and B. went into C.’s employ, performing the same ser- 
vice which he had performed for A., but without any new express agree- 
ment for wages. Held, that these facts did not constitute an implied 
contract between B. and C. that B. should work for the same wages 
which he received from A., but were evidence only, from which a jury 
might or might not infer such contract. Connor v. Hackley, 613. 


I. Consideration and Validity. 
II. Construction. 


I. Consideration and Validity. 


2 To render a promise void on the ground that the consideration thereof 
was the stifling of a criminal prosecution, it is necessary that the promise 
should be made for gain, and not merely from motives of kindness and 
compassion. Ward v. Allen, 53. 

3. A cashier’s bond is not void, as against the policy of the law, by reason 

' of its being approved by a board of directors, some of whom had exe- 
cuted it as sureties. Amherst Bank v. Root, 522. 


See FraupuLent CoNvEYANCE, 1. 


Il. Construction. 


4. The crew of a ship, bound on a whaling voyage, signed the shipping 
paper, which is usual in such cases, and which contained this clause — 
“if the crew or either of them is prevented, by sickness or death, from 
performing said voyage in said ship, he or they, so falling short, shall 
receive of his lay or share in proportion as the time served on board is to 
the whole time said ship is performing her voyage’’: Eight months after 
the commencement of the voyage, a seaman joined the ship and signed 
said shipping paper, and was discharged five months before the voyage 
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was terminated. At the time of his discharge, the master gave him an 
order on the owners, for ‘‘ the net amount of his share of oil, &e. ac- 
cording to his services on board said ship, agreeable to his contract 
specified in the shipping paper of said ship.’’ Held, that the true con- 
struction of the order, drawn by the master, was, that the plaintiff 
should receive his share according to the terms of the shipping paper, 
during the time he served on board the ship, but not for the whole voy- 
age, nor for the residue of the voyage, after he was discharged. 
Shaw v. Mitchell, 65. 

5. The payee of a note released the maker upon the maker’s assigning his - 
property in trust for payment of his debts: The parties to the assign- 
ment afterwards agreed, by a sealed instrument, that the creditors should 
be paid fifty per cent. on their claims, in eighteen months; that the debt- 
or should not be sued or molested within that time ; and that if fifty per 
cent. should not be paid as aforesaid, the whole amount of the creditor’s 
claims should be paid in full, ‘‘ the release contained in said assignment 
to the contrary notwithstanding.’’ Held, that said note was not merged 
in the latter agreement, and that the payee might maintain an action 
thereon against the maker, on his failing to pay fifty per cent. within the 
stipulated time. Whitney v Whitaker, 268. 

6 An acceptance of an order to pay $200 out of the first money of the 
drawer, received by the drawee on account of a newspaper establishment, 
binds the acceptor to pay from time to time, on reasonable request, as the 
money is received by him; and a judgment recovered against him for a 
part of the sum, upon his refusing to pay it on request, is not a bar to a 
subsequent action for a further sum received by him after the commence- 
ment of the first action. Perry v. Harrington, 368. 


See Bonn or Inpemniry. Decp, 2, 3, 4. 


CONTRIBUTION. 
See Assumpsit, 3. PrincipaL anp Surety, 3, 7, 8. 


CONVICT. 
See INrorMATION. SENTENCE. 


COSTS. 


1.- Where on a complaint, under the Rev. Sts. c. 116, for flowing lands, 
the complainant obtains judgment on a verdict of the sheriff’s jury, he is 
entitled to the costs of former trials in which the verdicts returned for 
him were set aside for irregularity. Fitch v. Stevens, 506. 

2. The defendant, in an action of trespass for taking wood, filed a brief 
statement justifying the taking on the ground that the wood came from 
his own land; and the plaintiff recovered less than $20. Held, that the 
plaintiff was entitled to full costs, under Rev. Sts. c. 121, § 3, although 
that part of the wood, for which he recovered, was proved to have been 
cut on land to which the defendant never made claim ; and although the 
verdict was returned on a second trial granted only to settle the question 
of damages — the title having been tried and settled in a former trial. 

Ryder v. Hathaway, 96 
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3. The costs for which a subsequent attaching creditor is liable, under the 
Rev. Sts. c. 90, § 90, on failing to support his petition to vacate a prior 
attachment, are such only as cannot be taxed against the defendant in 
the suit: But he is liable for fees of witnesses summoned by the plaintiff 
on the trial of such petition, and for an attorney fee, and also, it seems, 
for the travel and attendance of the plaintiff, after the defendant is de- 
faulted, and while the petition is pending. Guild v. Guild, 229. 

4. Counsel fees paid by the plaintiff in defending against such petition, 
are not chargeable, either as costs or damages, against such subsequent 
attaching creditor. Id. 

5. Where, in an action of trespass quare clausum fregit, there are several 
counts in the declaration, but all the evidence which is admissible in sup- 
port of either count might be received on that upon which the plaintiff 
obtains a verdict, the defendant, although he obtains a verdict on the 
other counts, is not entitled to costs ; the counts not being for separate 
and distinct causes of action, within the meaning of the Rev. Sts. c. 121, 
§16. Elder v. Bemis, 599. 


See Set-orr, 4. 


COUNTY COMMISSIONERS. 


. Under the Rev. Sts. c. 14, a county commissioner is not disqualified to 
act in the laying out of a road, by reason of his being a taxable owner 
of real estate in the town in which the road, or a part of it, is prayed 
for ; and if he declines to act, for that reason, and a special commissioner 
is substituted in his place, the proceedings of the board, thus constituted, 
will be quashed if seasonably excepted to. 

Inhab’ts of Danvers v. County Commissioners of Essex, 185. 

2. Where, on a petition for a new road, notice was given in due form that 
the commissioners would proceed to view the route, &c. on a certain 
day, and the parties interested met the commissioners on that day, but 
the meeting was adjourned without any proceedings being had; it was 
held that an objection to the constitution of the board of commissioners, 
made at the opening of the hearing before them, on the second day of 
the adjourned meeting, was seasonable, and had not been waived by the 
omission to make it earlier. Jb. 


— 


COURT-MARTIAL. 


A court-martial has jurisdiction of charges against a commanding officer of 
a volunteer company of militia for neglect or violation of the duty im- 
posed on him, by St. 1840, c. 92, to certify to the town or city treasurer, 
yearly, a list of all the members of his company who, through the pre- 
ceding year, have performed all the duties required by that statute. 

Washburn v. Phillips, 296. 


COVENANT. 


. A., who had made the first attachment of land, caused it to be set off 
on execution, and then conveyed it to B. by deed, with a covenant that it 
was free of all incumbrances: C., who had made a second attachment 


— 
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of the same land, afterwards caused the debtor’s right of redeeming it 
from A. to be sold on execution, and the purchaser took a deed thereof 
from the sheriff. Held, that such second attachment constituted an in- 
cumbrance, and that A. was liable to B. on said covenant. 

Norton v. Babcock, 510. 

2. Where an incumbrance on land is a right of redemption, or other para- 
mount title, which exposes the grantee to a loss of his whole estate by 
eviction, the sum which he fairly pays to extinguish such incumbrance, 
is the measure of damages in an action against his grantor on the cove 
nant against incumbrances, unless that sum exceeds the whole value of 
the estate. Butif the grantee in such case pays more than the value 
of the estate, in order to extinguish an incumbrance thereon, his measure 
of damages is that value only. Jb. 

3. If a judgment debtor, whose land is set off on execution, redeems it 
from the judgment creditor’s grantee, and thus evicts him, the grantor is 
liable to the grantee, on the covenant against incumbrances, for the value 
of the land at the time of eviction. In such case, permanent buildings 
erected on the land, whether erected. by the judgment creditor or his 
grantee, which are not repairs or improvements for which the debtor, by 
Rey. Sts. c. 73, § 24, must pay on redeeming the land, constitute a part 
of the value of the land, as they are a part of the freehold. And such 
buildings are also to be estimated as a part of the value of the land in 
ascertaining the amount of damages to which the grantor is liable to his 
grantee on such covenant, when the grantee, instead of yielding to the 
eviction, has, by paying a certain sum, extinguished the incumbrance of 
the debtor’s right of redeeming. bd. 

4. A.and B.covenanted with each other, that as soon as certain arbitrators 

should appraise B.’s land and report their appraisement, A. would pay 
to B. the sum at which the land should be thus appraised, and B. would 
accept said sum and convey the land to A. by deed of warranty: The 
arbitrators made and reported their appraisement, and B. immediately 
declared, in their hearing and in the hearing of A., that he would ‘‘ never 
let the land go for that price.’’ Held, that notwithstanding this declara- 
tion of B., A could not maintain an action against him on his covenant, 
without first tendering the appraised value of the land, and demanding 
a conveyance thereof. Pomroy v. Gold, 500. 

5. A. conveyed a mill to B. and covenanted with him, his heirs and as- 
signs, to keep one half of the mill-dam in repair. ‘The dam was after- 
wards carried away by a flood, and B., after having duly requested A. 
to aid him in rebuilding it, conveyed the mill with the privileges, &c. to 
C. who at the same time agreed in writing that B. should ‘have all 
tnat should be obtained of A. for non-fulfillment of his contract, pro- 
vided A. should not assist B. in erecting the dam, and B. should be 
compelled to rebuild it without A.’s assistance.’? A. afterwards refused 
to assist in repairing the dam, and B. repaired it at his own expense 
Held, that B. might maintain an action in his own name against A. for 
breach of the covenant to keep the dam in repair. Held also, that B. 
could not recover damages for loss of the profits of the mill, by reason 
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of the delay caused by A’s refusal to aid in repairing the dam ; but that 
he could recover only one half of the expense which he had incurred in 
repairing it. Thompson v. Shattuck, 615. 


DAMAGES. 
See Costs, 4. Covenant, 2,3, 5. Evipence, 13. Minus. Way, 5 


DECEIT. 


Where a defendant sets up the plaintiff’s release of the demand in suit, 
and the plaintiff seeks to avoid the release on the ground that he was 
induced to make it by the misrepresentations of the defendant concerning 
his assets, &c. the burden of proof is on the plaintiff, and he must show 
that such misrepresentations were intentional. Undesigned misrepresen- 
tations, in such case, will not render the release void. 

Page v. Bent, 371. 


DEED. 


1. Where land is conveyed by deed poll, with a reservation or provision 
that the grantee shall perform a certain service for the benefit of the 
grantor, and the grantee accepts the deed, he is bound to perform the 
service. Newell v. Hill, 180. 

2. The owner of two adjoining messuages, fronting on a street, conveyed 
one of them by a deed, in which, after stating that there was, on the 
south side of the messuage conveyed, a gate or passage way of about 
five feet wide, leading from the street into the yard thereof, reserved to 
himself, his heirs and assigns, free liberty of ingress, egress, &c. through 
and upon said gate or passage way, for carrying and recarrying wood, 
&c. through the same, and over the yard of the granted messuage into 
and from his own adjoining house and land. Held, that the width of the 
passage way was not definitely fixed by the deed, and that the reserva- 
tion was of a right of a suitable and convenient passage for the purposes 
indicated. Held also, that although the grantor, and those claiming 
under him, had used the passage way long enough to gain a prescriptive 
title thereto, yet as it had been used in near conformity to the terms of 
the reservation, it must be deemed to have been enjoyed under the reser- 
vation, and not adversely thereto, and must be limited by the terms 
thereof. Atkins v. Bordman, 457. 

3. Where the owner of two adjoining messuages conveys one of them, and 
it is agreed by him and his grantee, that if the latter shall make ‘ any 
addition of building’? westwardly, he shall not extend it northwardly 
beyond a certain line, the grantee is not thereby restricted from raising 
his building higher, though by so doing he interrupts the access of light 
and air to the windows ab the grantor’s house. Ib. 

4. Where the owner of two adjoining messuages and lots of ee one of 
which he occupies and the other of which he leases, constructs a drain, 
from the messuage which he leases, through the land which he occupies, 
into a common sewer, and permits his tenants to use it for ten years and 
more, and then sells both messuages and lots, on the same day, to differ- 
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ent purchasers, and in his deed to the purchaser of the messuage and lot 
which he formerly leased, does not mention the drain; such purchaser 
acquires no tight, by the deed, to the use of the drain through the other 
lot of land, if he, by reasonable labor and expense, can make a drain 
without going through that land. Johnson v. Jordan, 234. 

§ A.made a deed of land to B. and B. at the same time gave back a 
mortgage to A. Before the deed or mortgage was recorded, B. con- 
veyed the land to C. who had knowledge of the mortgage. After the 
deed to B. and his mortgage to A. were recorded, C. mortgaged the 
land to D. and D. assigned the mortgage to E.: Neither D. nor E. had — 
any notice of the mortgage to A. besides that which was implied from 
its being on record. Held, that EK. could not hold the land against A. 

Flynt v. Arnold, 619. 


See Assignment, 7. Bounparizs. Evipence, 8, 14. 


DEPOSITION. 


1. Objections to leading interrogatories should be made before the commis- 
sion issues: ‘The answers thereto will not be rejected, if the Pree is 
is first made at the trial. Potter v. Tyler, 64. 

2. Where a magistrate in another State, to whom a commission to take a 
deposition was issued by this court, certified that the deponent made oath 
before him, that the deposition contained the truth, the whole’ truth, and 
nothing but the truth; and it appeared that all the interrogatories and 
cross interrogatories were put and answered; it was held that the depo- 
sition was admissible in evidence, although it did not appear that the 
magistrate conformed to the seventh rule of the court, which was annexed 
to the commission. Amherst Bank v. Root, 522. 

3. Papers annexed to a deposition were certified by the secretary of state 
to be ‘‘ true copies of the papers and extracts in the case of ”’ a certain 
vessel, ‘‘ on file in the department.’’ One of the papers was: an extract 
from the proceedings of the imperial court of prizes, sequestrating the 
vessel ; and another was an extract from a policy of insurance on the 
vessel. Held, that the papers were admissible in evidence ; as it must be 
taken by the court that the copies thus certified were copies of all that 
was on file in the department, and not abstracts made by the secretary. 

Lee v. Thorndike, 313. 

4. One of the 2ommissioners under the convention with France annexed to 
his deposition, which was taken on interrogatories at the request of a 
plaintiff, an exemplification from the department of state of the papers 
that were before the board of commissioners in the case of a certain ves- 
sel, and deposed that he had examined the papers in said department, 
and that those which were annexed were all the papers that were before 
said board in that case. Held, that the deposition was admissible as evi- 
dence, although the defendant did not know that said papers were to be 

_ annexed, and therefore had no opportunity to cross-examine the deponent 
concerning them. Jb. 
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DISSEIZIN, DISSEIZOR, &c. 

1. In the year 1796, A. owned one fourth part of a corn-mill and its appurte- 
nances, and conveyed one eighth of said mill, &c. to B., and about the same 
time agreed to sell his other eighth part thereof to C. to whom he never 
gave a deed, but who paid for the same, took possession thereof, received 
a share of the tolls, and afterwards conveyed the same one eighth part to 
D. DD. and his assigns continued in quiet possession until the year 1837. 
No acts of A., after 1796, tended to show his possession of said mill, &c. 
except his going upon the site thereof, in 1820 or 1821, after the mill 
was burned, and when those who claimed the property therein were also 
there, and forbidding them to rebuild the mill; and his going, about seven 
years afterwards, into the mill which was rebuilt, and declaring to the 
_person who had charge of it, that he owned one eighth part of the mill 
privilege. Held, that the possession of C. and his assigns was adverse 
to A. and that A.’s heirs could not maintain a writ of right, commenced 
in 1837, on his seizin within forty years. Barker v. Salmon, 32. 

2. Where two or more persons disseize another of lands, they are joint 
tenants ; and, therefore, though one of them die seized, after continuing 
in peaceable possession for five years, no descent is cast, and the lawful 
owner’s right of entry is not thereby tolled. Putney v. Dresser, 583 


See Trespass, 1, 2. 


DRAIN. 
See Dexrn, 4. 


EASEMENT. 
See Deep, 2,4. Way, 4. 


EMBEZZLEMENT. 


1. By ‘‘the money or property of another,’’? the embezzlement of which 
by any agent, clerk or servant, without the consent of his employer, is 
made larceny by the Rev. Sts. c. 126, § 29, is meant the money or prop- 
erty of any person except such agent, clerk or servant who embezzles it. 

Commonwealth v. Stearns, 343. 

2. An auctioneer, who receives money on the sale of his employer’s goods, 
and does not pay it over, but misapplies it, is not such an agent or servant 
as is intended by the Rey. Sts. c. 126, § 29; whether he receives the 
goods for sale, in the usual mode, or receives them on an agreement to 
pay a certain sum therefor, within a specified time after the sale. The 
money received by an auctioneer, for goods sold by him, in both these 
cases, is his own, and not ‘‘ the money of another.’’ Jd. 


EQUITY. 


In order to maintain a bill in equity under the Rev. Sts. c. 81, $8, to 
compel the delivery of property detained, &c. so that it cannot be re 
plevied, the plaintiff must show that he has a legal right to maintain an 
action of replevin, and that such action cannot be effectually prosecuted 
by reason of the concealment, &c. of the property of the defendant. 

Clapp v. Shepard, 127. 
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2, After dissolution of a partnership, J. P., one of the firm, assigned his 
interest in the concerns thereof to J. H. P., and a debtor of the firm gave 
his note, in settlement of the debt payable to said J. H. P. or order. 
Arbitrators, selected by the partners to adjust their differences, by their 
award assigned said note to C. one of the firm, and C. gave notice there- 
of to the maker of the note, and forbade his paying it to any other per- 
son. ‘The note never came into C.’s possession ; but J. P. took it, and 
indorsed it, as attorney of J. H. P. to a third person who called on the 
maker and received payment thereof from him, after C. had. given him 
said notice. C. afterwards procured a decree for the specific performance 
of said award, and filed a bill in equity against J. P. and the maker of 
the note, to compel a delivery of the note to him, on the ground that it 
had been taken, detained, secreted or withheld from him, so that it could 
not be replevied.. The bill, as against J. P., was taken pro confesso. 
Held, that the award and decree for specific performance thereof did not 
transfer to C. the legal interest in the note, and that he could not maintain 
the bill against the maker. Jb. 

3. Where a party recovered judgment, contrary to the Rev. Sts. c. 92, § 3, 
against a defendant who was out of the Commonwealth and had no no- 
tice of the suit, and levied execution on such defendant’s right to redeem 
real estate which had been set off on execution to another creditor, and 
then filed a bill in equity against such other creditor to redeem the estate 
from him; it was held that the bill could not be maintained. (See Jupe- 
MENT.) Downs v. Fuller, 135. 


ERROR. 


1. A writ of error lies to reverse a sentence of additional punishment 
awarded on an information against convicts who have been before con- 
victed and sentenced to the state prison. Wade v. Commonwealth, 408. 

2. Where the municipal court, or court of common pleas, renders an erro- 

_ neous judgment against a convict, and he brings a writ of error to reverse 
it, this court cannot render a new judgment, nor remit the case to the 
court below in order that a new judgment may be rendered there, but 
can only reverse the judgment and discharge the convict. 

Shepherd v. Commonwealth, 419. 


ESTOPPEL. 


af the doctrine, that a party, who has a title to property, and stands by and 
encourages and promotes a sale thereof to a third person, thereby waives 
his title, or is estopped to maintain it, can be applied at all, by a court 
of law, to real estate, it can be so applied only where such party conceals 
an outstanding title. Parker v. Barker, 423. 


See Rents anp Prorirs. 


: EVIDENCE. 


1. On an indictment upon the Rev. Sts. c. 126, § 39, alleging that the de 
fendant wilfully destroyed and injured a cable by which a fish car was 
moored and fastened, proof that he wilfully, &c. cut off such cable, a 
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few feet from one end thereof, was held sufficient to warrant his convic- 
tion. Commonwealth v. Soule, 21. 

2. It is not necessary to prove, on the trial of an indictment of an unmar- 
ried-man for adultery with a married woman, under Rey. Sts. c. 130, § 1, 
to prove that he knew, when he committed the offence, that she was a 
married woman. Commonwealth v. Elwell, 190. 

3. The admission in evidence, on the trial of the defendant, of articles 
seized on a search warrant and taken from him, is not a violation of the 
12th article of the declaration of rights. Commonwealth vy. Dana, 329. 

4. On the trial of a defendant, on an indictment for unlawfully having in 
his possession lottery tickets, with intent to sell them, after it was proved 
that he had such tickets in his possession, the judge instructed the jury, 
that ‘‘if from the whole of the evidence, they were led to the belief that 
the defendant did sell and deal in lottery tickets, and had them in his 
possession for that purpose, as charged in the indictment, they would be 
authorized to find him guilty, unless he had succeeded on his part, as 
had become his duty, to explain the facts and circumstances consistently 
with his innocence of that unlawful intention.’’ Held, that there was no 
legal exception to this instruction. 0. 

5. Evidence of custom is admissible to explain an ambiguity in a written 
contract. Shaw v. Mitchell, 65. 

6. Where the maker of a note, which was discounted by a bank, trans- 
ferred to the bank, as mere collateral security, shares in an insurance 
company, by a conveyance absolute in form, and those shares were 
attached by a creditor of the bank, before the note fell due, and sold on 
execution after it fell due, and the bank transferred the note, after it was 
due ; it was held, in an action thereon against the maker by him who so 
received it from the bank, that the maker might give in evidence a copy 
of the execution on which such shares were sold by the creditor of the 
bank, without producing a copy of the judgment on which such execu- 
tion issued. Held further, that a copy of the writ on which said shares 
were attached, and the return of the attachment, attested by the attach- 
ing officer, and left with the secretary of the insurance company, was not 
admissible in evidence to prove the attachment or the time when it was 
made. Potter v. Tyler, 58. 

7. Where a committee of the proprietors of a township lay out, by metes 
and bounds, a lot to B., on the original right of A., and such laying out 
is recorded in the proprietors’ books, and no adverse claim to the lot is 
made for nearly thirty years ; this is primé facie evidence that the laying 
out was right and regular, although there is no other evidence that A. 
was one of said proprietors, and although his name is not in the list of 
proprietors which is found in their books. Spurr v. Bartholomew, 479. 

8. Though a grantee enters upon more land than is included in his deed, 
yet if the grantor afterwards indorses on the deed a recital that it was 
intended to convey all the land upon which the grantee has entered, and 
covenants to warrant the whole to the grantee, his heirs and assigns ; 
this is evidence that the grantee had a right to enter upon all the land, 
and will authorize him and his heirs to defend their possession under the 
grantor’s title. 10. 
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9 Evidence of adverse possession for twenty years or more warrants a 
presumption that the possessor had a deed of the property possessed, and 
that all acts, necessary to give the deed effect, were duly done. 

Proprietors of Church in Brattle Square v. Bullard, 363. 

10. In a suit against underwriters; to recover for a loss of bank bills, on a 
policy covering a certain amount of ‘‘ property ’’ on board a vessel, the 
judge, who tried the case, instructed the jury, that in the absence of 
fraud, the amount insured had some slight tendency to prove the amount 
of bills on board: Held, that this, being only a remark upon the state 
of the evidence, was not a ground of exception. 

Whiton v. Old Colony Ins. Co. 1. 

11 ‘The crew of a ship, bound on a whaling voyage, signed the shipping 
paper, which is usual in such cases, and which contained this clause — 
‘¢if the crew or either of thtm is prevented, by sickness or death, from 
performing said voyage in said ship, he or they, so falling short, shall 
receive of his lay or share in proportion as the time served on board is to 
the whole time said ship is performing her voyage:’’ Hight months 
after the commencement of the voyage, a seaman joined the ship and 
signed said shipping paper, and was discharged five months before the 
voyage was terminated. At the time of his discharge, the master gave 
him an order on the owners, for ‘‘ the net amount of his share of oil, &c. 
according to his services on board said ship, agreeable to his contract 
specified on tne shipping paper of said ship.’’ In an action by the sea- 
man for his share of the oil, &c. obtained by said ship, in which he 
claimed the whole amount, as if he had performed the whole voyage, it 
was held that the defendants might prove, by parol - evidence, that the 
plaintiff, when he was discharged from the ship, understood that he was 
to receive, and agreed to receive, such part of his lay or share, as his 
time of service bore to the whole voyage — such evidence showing a new 
contract in no respect contradictory to that of the shipping paper. 

Shaw v. Mitchell, 65. 

12. A witness, who had been for ten years secretary of an insurance compa- 
ny, and as such had been in the practice of examining buildings, with re- 
ference to insurance thereof, and who had also, as county commissioner, 
frequently estimated damages caused to estates by the laying out of 
highways and railroads, was held to have been rightly permitted, on a 
hearing before a jury empannelled to appraise damages sustained by a 
party by the laying out of a railroad over his land and near to his build- 
ings, to give his opinion that the passage of locomotive engines, within 
one hundred feet of a building, would diminish the rent and increase the 
rate of insurance thereof against fire: Held also, that he was rightly per- 
mitted to testify that the directors of the insurance company, of which 
he was secretary, upon his consulting them as to an application for in- 
surance on a building in the vicinity of the buildings of the party then 
before the jury, had declined to take the risk at any rate. 

Webber v. Eastern Rail Road Co. 147 

13. An estimate, not on oath, of damages that would be sustained by a 
party over whose land a railroad was afterwards laid out, made bv a 


648 INDEX. 


committee of a town, while a petition of the town for a change of .the 
route of the railroad was before the legislature, and merely stating those 
damages as the least the party would take, is not admissible in evidence 
to a jury empannelled to appraise damages caused by laying out the 
railroad over the land, although such estimate was made at the request 
of an agent of the railroad company. Jd. 

14. In an action by the assignee of the reversion against a tenant in dower 
for waste committed by her assignee, actual possession by her assignee is 
sufficient evidence of the assignment to him, although the deed of as- 
signment is not recorded until after the action is commenced. 

Foot v. Dickinson, 611. 

15. In the trial of a question of title, where the defendant relies on long 
possession, he may give in evidence, in order to prove that the possession 
was adverse and under claim of title, the declarations of the party, 
through whom alone the plaintiff claims or can establish his claim, that 
such party had sold the property in question to the person who was in 
possession, and under whom the defendant claims. 

Proprietors of Church in Brattle Square v. Bullard, 363. 

16. Parol evidence of the conversation of the parties, at the time when a 
note is given in part payment, is admissible to show for what debt it was 
given. Jisley v. Jewett, 168. 

17. Parol evidence is admissible to explain a receipt, and show to what 
demands it is applicable. Brooks v. White, 283. 

18. Where a receipt, given to one of two partners, was lost, and parol evi- 
dence was introduced to prove the terms thereof, it was held, that it was 
for the jury to determine whether the receipt was intended to discharge 
such partner only, or to discharge the other partner also. JO. 

19. It is not necessary that there should be written evidence of the accept- 
ance and approval of a cashier’s bond, in order to render his sureties lia- 
ble thereon ; and parol evidence is admissible that his bond was laid 
before the board of directors, and that they expressed themselves satisfied 
with it. Amherst Bank v. Root, 522. 

20. Where an action of assumpsit on a special contract, with a count for 
money paid, was brought by one of two sureties against the principal, and 
was submitted, by a rule of court, to referees, who made an award that 
the plaintiff should recover a certain sum, which the defendant paid, and 
the co-surety sued the plaintiff to recover of him half the sum so award- 
ed and paid; it was held that, parol evidence was admissible to show 
that at the hearing before the referees, the plaintiff in that action aban- 
doned the special count, and proceeded, without objection from the de- 
fendant, to give evidence of-payment of the debts by both sureties. 

Doohitle v. Dwight, 561. 

21. In an action of slander, the defendant cannot give evidence, in mitiga- 
tion of damages, that the plaintiff has been hostile to him for a long time, 
and has proclaimed, that he did not wish to live in peace and on good 
terms with him. Andrews v. Bartholomew, 509. 

22. If a subscribing witness to a bond be interested at the time of attesta- 
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tion, and dead at the time of the trial, evidence of his handwriting is 
not admissible to prove the execution of the bond. 
Amherst Bank v. Root, 522. 
23. In a joint action against a cashier and his sureties on his bond, the ad- 
missions and declarations of the cashier, as to his defaults, are evidence 
against the sureties. 0. 
See Contract, 1. Execution, 2. FraupuLent Conveyance, 2, 5. 
PrincipaL AND AGENT, 2. 


EXCEPTIONS. 
See Evipence, 4,10. Nantucket. 


EXECUTION. 


1. A judgment creditor cannot acquire title to a pew on which his execu- 
tion is levied, unless the execution itself is recorded, as well as the offi- 
cer’s return thereon. Sargent v. Peirce, 80. 

2. An execution, that is made returnable into the office of the clerk of the 
court of common pleas in three months after its date, is returnable at any 
reasonable and convenient time on the return day; and evidence of the 
usual hours during which the clerk’s office is open for business is pramé 
facie evidence of what is such reasonable and convenient time. 

Bull v. Clarke, 587. 

3. A return of non est nventus, fairly made on such execution, at any rea- 
sonable and convenient time during the return day, will charge bail for 
the avoidance of their principal. Jd. 


EXECUTOR AND ADMINISTRATOR. 


A judgment recovered in this State —no defence having been made - - by 
an administrator appointed in another state, on a demand due to the intes- 
tate from a citizen of this State, is no bar to a suit on the same demand 
by an administrator of the same intestate duly appointed in this State, 
although execution on the first judgment was levied on the debtor’s real 
estate, and returned satisfied. Pond v. Makepeace, 114. 


FALSE PRETENCES. 
See SENTENCE, 2, 4. 


FENCE. 
An occupant of land, who is bound to maintain a fence between his own 
and an adjoining enclosure, may place half of a fence, of reasonable di- 
mensions, on the land of the adjoining owner. And he may cut half ofa 


ditch on the land of such owner, when a ditch is proper for a partition 
fence. Newell v. Hill, 180. 


FINE AND COSTS 
See SENTENCE, 3. 
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FRAUDS, STATUTE OF. 

An oral promise, made by a mortgagee to the mortgagor’s creditors, to re- 
linquish his claim to the land mortgaged, if they will accept from the 
mortgagor another mortgage thereof, and give him time of payment, is 
inoperative and void by the statute of frauds; and though such credit- 
ors, on the faith of such promise, take a second mortgage, and give 
time of payment to the mortgagor, they acquire no right thereby, as 
against the first mortgagee. Parker v. Barker, 423. 


FRAUDULENT CONVEYANCE. 


1. A conveyance of land by A. to B. is a sufficient consideration, on the 
part of B., for a mortgage of the land to C. ; and the payment by C. of 
debts due to A., and of other sums, at the request of a party who has an 
interest in the Jand, is a good consideration, on the part of C., to support 
the mortgage to the extent of such payments —if there be no fraud in 
the transaction: And though the amount thus paid be far less than the 
sum mentioned as the consideration in the mortgage deed, yet this fact is 
only presumptive evidence of fraud, and may be rebutted. 

Parker v. Barker, 423. 

2. A mortgage of a trader’s stock in trade is not fraudulent per se, though 
it is provided therein that, until condition broken, he may retain in his 
possession and use all the mortgaged property, without hindrance or in- 
terruption from the mortgagee ; and though there is an oral agreement 
of the parties, at the time the mortgage is executed, that the mortgagor 
may sell and dispose of the mortgaged property and apply the proceeds to 
his own use, he promising that if he should make large sales thereof, he 
would add to the mortgagee’s security by other property. ‘The presump- 
tion of fraud arising from such a mortgage and agreement may be re- 
pelled by satisfactory evidence. Briggs v. Parkman, 258. 

3. A mortgage of property to secure the debt of another is not a voluntary 
conveyance, and therefore is not fraudulent per se as against the creditors 
of the mortgagor. Marden v. Babcock, 99. 

4. Upon a statement of the facts on which a party relies to prove a con- 
veyance fraudulent, on the ground that it was intended to defraud cred- 
itors, the court will not pronounce it fraudulent. Whether it be fraudu- 
lent for such cause, is a question to be decided by a jury. JO. 

5. A promise by a mortgagee to the mortgagor’s creditors, to relinquish his 
claim to the mortgaged land, if they will accept from the mortgagor an- 
other mortgage thereof, and give him time of payment, is presumptive 
evidence (which may be rebutted) that the first mortgage was not bond 
fide. Parker v. Barker, 423. 


FREIGHT. 


The defendants agreed with the plaintiffs, the owners of a vessel, to furnish 
funds to fill eleven twelfths of the vessel, on a joint adventure; The 
funds did not suffice to fill eleven twelfths of the tonnage, and the mastes 
obtained goods on freight, from the consignee, to fill the deficiency, and 
the freight was received by the defendants. He/d, that the plaintiffs were 
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entitled to the freight, but that, as the amount thereof was greater than 
would have been earned at the current rate, and was allowed by the con- 
signee, at such high rate, instead of a return commission, which he 
would have allowed, and which, by the agreement between the plaintiffs 
and defendants, would have enured to the defendants’ benefit, they were 
entitled to deduct, from the freight received by them, the amount of such 
commission. Brown v. Putnam, 275. 


GRANT. ‘ 
See Deep. Evinpencr, 7-9. Proprirtrary Grant. 


GUARDIAN. 


The suggestion, in Lyman v. Conkey, 1 Met. 324, that a judge of probate 
had no authority, until the revised statutes went into operation, to grant 
‘a license to sell real estate for the benefit of the ward, in order to put 
the proceeds on interest, is found to be erroneous. Such authority was 
conferred by St 1830, c. 45. Note, p. Viit. 


HANDWRITING. 
See Eviprence, 22. Witness, 4. 


HOUSE BREAKING, W&c. 
See Sentence, 1. 


INCUMBRANCE. 
See ATTAacHMENT, 6. Covenant, 2. 3. 


INCEST. 


Under the Rev. Sts. c. 137, § 11, a defendant, indicted for a rape alleged 
to have been committed upon his daughter, may be convicted of incest, 
if the jury find the criminal connexion, but that it was not by force and 
against the will of the daughter. Commonwealth v. Goodhue, 193. 


INDICTMENT. 


1. It is not necessary, in an indictment on $2 of c. 47 of the revised stat- 
utes to aver that the quantity of liquor, alleged to have been sold by the 
defendant, was less than twenty-eight gallons. 

Commonwealth v. Churchill, 118. 

2. It is not necessary, in an indictment against an unmarried man for adul- 
tery with a married woman, under Rev. Sts. c. 130, §1, to aver that he 
knew, at the time when the offence was committed, that she was a mar- 
ried woman. Commonwealth v. Elwell, 190. 

3. Parties to the crime of adultery may be indicted jointly. Jd. 

4. In an indictment on the Rev. Sts. c. 132, for having in possession lottery 
tickets with intent to sell or offer them for sale, it is not necessary to 
aver the intent of the defendant to sell or offer them for sale within this 
Commonwealth. Commonwealth v. Dana, 329. 
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INFANT. 
See Action, 3. Way, 3. 


INFORMATION. 


1. An information for additional punishment need not set forth the previous 
convictions and sentences im extenso, but is sufficient, if it set forth the 
convictions with such particularity as to identify them and indicate the 
character of the offence charged, and if it also set forth the sentences 
with such exactness as to show that they bring the convict within the 
law for additional punishment. 

Wilde v. Commonwealth, 408. Plumbly v. Commonwealth, 413. 

2. An information for additional punishment for a third offence of a convict, 
who has been before sentenced to additional punishment for a second 
offence, is irregular, if not fatally defective, if it merely recite the first 
information in which the two former convictions were averred, instead 
of directly averring them. Wilde v. Commonwealth, 408. 

3. The validity of former convictions and sentences cannot be drawn in 
question on an information for additional punishment, but they are held 
to be valid until reversed on error. Jd. } 


INSOLVENT DEBTORS. 
See ASSIGNMENT. 


INSOLVENT ESTATE. 


Where a defendant, in a suit by the administrator of an estate representea 
insolvent, files in set-off a claim larger than that on which he is sued, he 
is entitled to judgment for the balance, and need not present his claim to 
the commissioners of insolvency. ‘The judgment is to be presented to 
the judge of probate and by him added to the claims allowed by the com- 
missioners. Bigelow v. Folger, 255. 


See Snr-orr, 1, 2. 


INSURANCE. 


1. The owner of a vessel, who was also master thereof, procured insurance 
on her and on property on board, at and from H. in the coasting business, 
for a specified time, with the usual clause, in the policy, of indemnity 
against loss by fire: Held, that the term ‘‘ property ’’ included current 
bank bills owned by the assured, and on board the vessel for the purposes 
of the coasting business, and that the underwriters were bound to pay 
for the loss of such bills by fire on board the vessel. 

Whiton v. Old Colony Ins. Co. 1. - 

2. A vessel was insured in the coasting trade, back and forth one or more 
fishing voyages, the insurers to be liable for general average, however 
small. ‘The vessel went ashore in a storm, and the crew boarded on 
shore and board was paid for them, but they were not dismissed from 
the vessel. By the labor of the master and crew, and the labor of others 
who were hired for the purpose, the vessel was got off and fitted to sail, 
and she returned to her home port. Part of the outfits of the vessel 
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were sold by the master, at the place where she went ashore, to raise 
money to pay for getting her off, &c., he having no other means of rais- 
ing money for that purpose. Held, that the labor and board of the master 
and crew, while getting off the vessel, were not a general average, and 
that the insurers were not liable therefor, but that they were liable 
for the .abor, &c. of the persons hired to assist the master and crew, and 
for the loss on the sale of the outfits — these being a general average. 
Giles v. Eagle Ins. Co. 140. 
8. Where by the perils insured against a vessel receives a strain which 
alters her shape so that she cannot be perfectly repaired without re- 
building her, and her value is thereby diminished, the underwriters are 
answerable, to the extent of such diminished value, in addition to the 
expenses of repairs, although the vessel is made seaworthy by the re- 
pairs, and is afterwards insured at the same premium and the same valua- 
‘tion as before the injury. Jd. 

4. Insurers are not liable for the expense of the survey of a damaged ship, 
made after her return to her home port. Jd. 

5. A vessel which is insured on a voyage out and home, and which departs 
with officers and a crew competent for the voyage, ee not become un- 
seaworthy by reason of the master’s becoming incompetent, at the foreign 
port, to command the vessel ; and if the vessel sails from such port under 
his command, and is lost on the homeward passage, the underwriters are 
not discharged, although the loss may have been caused by the master’s 
incapacity. Wuupr, J. dissenting. 

Copeland v. N. England Marine Ins. Co. 432. 

6. And although, in such case of the master’s incompetency, it is the duty 
of the mate to take command of the vessel, and although he has a right 
to resort to all lawful means to establish himself in the command; yet if, 
from want of judgment, or even from culpable negligence, he omits so to 
do, and the vessel sails under the master’s command, and is stranded, the 
underwriters are not discharged. Wuups, J. dissenting. Id. 

7. Itseems that underwriters are responsible for the conduct of the master 

“or mariners in the practical navigation, care, and management of the 
vessel, after the commencement of the voyage, if the aciual loss arise 
from a peril insured against, although such peril was occasioned or in- 
creased by the negligence, carelessness, bad seamanship, or other mis- 
conduct (not amounting to barratry) of the master or mariners. 0, 


See Evipence, 10. Pueapine, 1. Set-orr, 3. 


INTEREST. ‘°* 


1. In an action for money paid, interest is recoverable from the time of 
payment, without proof of a demand of repayment. 
Tisley v. Jewett, 168. 
2. Where the ad damnum in the plaintiff’s writ is not large enough to in- 
clude in his judgment the interest, that accrues on his demand during 
the pendency of a petition to vacate his attachment, though it is large 
enough to include the interest that had accrued when judgment would 
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have been rendered, if the petition had not been interposed; the subse- 
quent attaching creditor, who files such petition, and fails to support it, 
is not liable to pay to the plaintiff, as damages, such accruing interest, if 
the defendant, after the petition was filed, delayed the judgment by his 
appearance and pleading. Guzld v. Guild, 229. 


JOINT TENANTS. 
. See Disseizin, &c. 2. 


JUDGMENT. 


When a judgment, recovered contrary to law, is prejudicial to a third party, 
he may avoid it by plea and proof. Downs v. Fuller, 135. 
See Equity, 3. Error, 2. 
When not conclusive in other cases, see Bonp or INpEmMNiTy. Con- 
Tract, 6. Executor, &c. 


JURY. 

If a party, when a jury is empannelled to try his cause, knows of a legal 
objection to one of the jurors, but does not then object to him, he waives 
the objection, and cannot avail himself thereof after a verdict is returned 
against him. Hallock v. County of Franklin, 558. 


LANDLORD AND TENANT. 


. After a sale of mortgaged premises by the mortgagee or his assigns, 
pursuant to a power of sale contained in the mortgage deed, the mort- 
gagor’s right and interest are wholly devested, and if he thereafter re- 
main in possession, he is a tenant at sufferance. Kinsley v. Ames, 29. 
, A tenant at sufferance is not, by the Rev. Sts. c. 60, § 26, entitled to 
notice to quit; and if he hold possession unlawfully by force, he is imme- 
diately liable to the process prescribed by Rev. Sts. c. 104,§4. Ib. 
3. Where a lessee sublets the demised premises for a part of the term, 
the original lessor cannot recover rent of the sub-lessee. 
Campbell v. Stetson, 504. 
4. The Rev. Sts. c. 60, §§ 22, 23, do not declare by what acts a right to 
rent shall be created, vested or transferred, but merely declare how it 
may be apportioned and recovered when it is due. 6. 


wa 


LARCENY. 
See Sentence, l. 


LEGATEE. 


Where the use and possession of personal property was bequeathed to an 
only son for life, with a contingent limitation over, and he was made one 
of the executors of the will, and a trustee for his sisters, with a request 
of the testator that he need not give bonds, as such trustee ; it was held 
that he was not bound, before taking said property into possession, to give 
security that the same should be forthcoming, at his decease, upon the 
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happening of the contingency upon which it was limited over by the will. 
Security is required only when it is shown to the court that there is dan- 
ger that the property will be wasted, secreted or removed by the first 
taker: When this is shown, the court may require security at any time 
during the first taker’s term of possession. Homer v. Shelton, 194. 


LETTER OF CREDIT. 


1. O., the agent in Boston of M. & Co. bankers in London, gave B. of 
Boston this letter, addressed to them. ‘* Mr. J. B. having requested that 
a credit may be opened with you for his account, in favor of C. & Co. 
of Gottenburg for £ 3000, I have assured him that the same will be ac- 
corded by you on the usual terms and conditions.’’ JB. transmitted this 
letter to C. & Co. at Gottenburg, to whom he was indebted, and re- 
quested them to value therefor, at ninety days’ sight (the usual time of 
drawing upon London from Gottenburg) and pass the same to his credit. 
C. & Co. drew a bill on M. & Co. accordingly, which they refused to 
accept or pay. Held, that the contract of M. & Co. was governed by 
the law of this Commonwealth, and that by this law, C. & Co. might 
maintain an action in their own names against M. & Co. for breach of 
the contract. Carnegie v. Morrison, 381. 

2. Held also, that the above facts would not support a count on a bill ac- 
cepted by M. & Co. Ib. 

3. Held further, that C. &. Co. had not released M. & Co. by becoming 
parties to B.’s assignment for the benefit of his creditors, under S¢. 1836, 
c. 238, and filing their account with his assignee, claiming for said £ 3000, 
only on condition that they should not recover it of M. & Co. Jo. 


LEX LOCI. 
See Lerrer or Crepit, 1. Usury, 2. 


LIMITATIONS, STATUTE OF. 


A negotiable note given by a debtor for part of a debt is payment of such 
‘part, and takes the debt out of the operation of the statute of limitations 
— Rev. Sts. c. 120. Jisley v. Jewett, 168. 


LOTTERY TICKETS. 


The prohibition in the Rev. Sts. c. 132, of the sale, &c. of tickets in ‘‘ any 
lottery not authorized by law,” extends to all lotteries not authorized by 
law having force in this Commonwealth. 

Commonwealth v. Dana, 329. 


See Evipence, 3,4. Search WarRANT. 


MALICIOUS MISCHIEF. 


See Evipence, 1. 


MANDAMUS. 
See AssIGNMENT, 9. 
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MASTER & SERVANT. 
A person who is employed in working out another’s highway tax, under 
the superintendence of a surveyor of highways, is the servant of the 
surveyor. Elder v. Bemis, 599. 


See EmBezzLEMent, 1. 


MERGER. 
See Contract, 5. - 


MILITIA. 
See Court-MarriAt. 


MILLS. 


1. The Rev. Sts. c. 116, make no provision for a reassessment of gross or 
annual damages assessed against a mill-owner for flowing lands, after the 
land-owner has elected to take the gross damages. 

Stevens v. Fitch, 507. 

2. A mill-owner can maintain a complaint for reassessment of annual dam- 
ages caused by his flowing lands, only when he stands liable for such dam- 
ages under an existing judgment: He, therefore, cannot maintain such 
complaint, when the land-owner has elected the gross damages. JO. 

3. A claim for damages caused by flowing land by means of a mill-dam 
may be waived by parol. Seymour v. Carter, 520. 


See Costs, 1. Covenant, 5. 


MORTGAGE. 


1 Continued possession of mortgaged premises, by the mortgagor and his 
heirs, for twenty years after the mortgage debt is payable, without any 
entry or claim by the mortgagee, constitutes a presumption in fact that 
such debt has been paid. Howland v. Shurtleff, 26. 

2. A. building was erected by A. on land of two tenants in common, by 
their oral permission that it should remain on the land while it should be 
used as a blacksmith’s shop, and no longer: A. sold the building to B. 
who did not use it as such shop, but removed it a few feet and repaired 
it, by oral permission of the owners of the land, and under an agreement 
with them that he would, within one year, buy the land on which the 
building stood, or after that time remove it on their request: JB. did not 
buy the land, nor was he requested to remove the building: After the 
year had expired, one of the cotenants of the land sold the building to 
C. and took back a mortgage thereof: C. afterwards leased the build- 
ing to D. for ten years from a certain future day, with an agreement, 
which he performed, to enlarge the building and fit it for certain manu- 
facturing purposes, before the day when the lessee was to take posses- 
sion, and to furnish water, during the ten years, sufficient to drive the 
machinery in said building. Held, that the building was attached to the 
Jand by the sale thereof to C. ; that C. leased it as real estate ; that the 
land on which it stood passed by the lease ; and that the lessee was enti- 
tled to redeem the mortgage thereof made by C. to his grantor, although 
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that mortgage had been assigned, and C. had released his equity of re- 
demption to the assignee. Bacon v. Bowdoin, 591. 

3. Where one cotenant of land conveys a parcel thereof by metes and 
bounds, and takes back a mortgage and assigns it, the assignee, if he has 
no claim to the lar under the other cotenant, cannot resist the right of 
the mortgagor’s lessee for years to redeem that mortgage. Jb. 


See FraupuLENT CoNVEYANCE, 3. 


NANTUCKET. 

By the Rev. Sts. c. 81, a case in which exceptions are alleged to the opin- . 

ion, &c. of a judge of this court, at the July term, in Nantucket, may 

be first entered in the county of Suffolk, at the succeeding March term 
Shaw v. Bunker, 376 


NEGLIGENCE. 
See Action, 5, 6. 


NEW TRIAL. 


1. After a conviction on an indictment charging the defendant with selling 
spiritous liquor, to be used in his house, ‘‘ without being duly licensed as 
an innholder or common victualler,’’ a new trial will not be granted for 
the purpose of allowing him to give in evidence a license, which he had 
omitted to produce, to sell fermented liquor, and thus raise a question as 
to the mere form of the indictment. Commonwealth v. Churchill, 118. 

2. Where the judgment of the court of common pleas against a defendant 
in a criminal case on an appeal from a justice of the peace, was set aside 
on exceptions thereto, hecause a certified copy of the proceedings before 
the justice had not been transmitted by him, the case was remanded to 
that court, that a trial de novo might be had there, if the proper certified 
copies should be transmitted and filed. Commonwealth v. Doty, 18. 

3. Though a copy of a paper, not certified by the proper officer, is admitted 
in evidence, yet a new trial will not be granted for that cause, if the 
party afterwards produce a duly certified copy which is found to corre- 
spond with that which was admitted. Potter v. Tyler, 58. 


ORDER. 
See Action,4. Conrract, 4, 6. 


PARENT & CHILD. 
See Action, 3. 


PARTNERS. 
See AssumpsirT, 2. 


PAYMENT. 
See Morteacg, 1. 


PEW. 
See Arracument, 4. Execurion, 1. 
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PLEADING. 


I. Parties to Actions. 
Il. Declaration. 


I. Parties to Actions. 


By a policy of insurance on a vessel, A. was insured for whom it con- 
cerned ; and it was stated on the back of the policy, that it was under- 
stood that the insurance attached for A. B. & C., each one third, pay- 
able to A.: It was stipulated in the policy, that in case of loss, such 
loss should be paid, &c. ‘‘ all sums, due to the insurers from the in- 
sured, being first deducted.’? Held, that A. B. & C. might join in an 
action on the policy. Wélliams v. Ocean Ins. Co. 303. 

Co-sureties, who pay the debt of their principal, by giving their own 
joint and several note therefor, must join in a suit against him for reim- 
bursement. Doolittle v. Dwight, 561. 

Where a note is made payable to a parish treasurer and his successors, 
and is signed by the treasurer himself, his successor may, by Rev. Sts. 
c. 100, § 25, maintain an action against his executor. , 

Packard v. Nye, 47. 


See AMENDMENT. CoveNANT, 5. PRINCIPAL AND SuRETY, 7. 


Il. Declaration. 


Where A. covenanted with B. to convey land to him as soon as certain 
persons should appraise it, and B. covenanted with A. to pay him the 
appraised value of the land on receiving a conveyance thereof, and when 
the appraisement was made known to A. he declared to B. that he 
‘* would not let the land go at that price ’’; it was held that in declaring 
against A. for breach of his covenant, it was necessary to aver that B. 
had tendered the appraised value of the land and demanded a conveyance. 

Pomroy v. Gold, 500. 


. A writ of scire facias against bail need not allege that the bail bond was 


executed by the principal. By the Rev. Sts. c. 91, § 6, it is sufficient to 
allege, substantially, that the defendants became bail. 
Bull v. Clarke, 587. 


See AssicNMENT, 9. CoveENANT, 4. 


POOR DEBTORS. 


. A representation to the jailer, by a person committed on execution, 


‘‘that he has not estate sufficient to support himself in prison,’ is suf- 
ficient under Rev. Sts. c. 98, § 1, to authorize the jailer to make applica- 
tion to a justice of the peace to give notice to the creditor, by a cita- 
tion, that the debtor desires to take the benefit of the law for the relief of 
poor debtors. Bussey v. Briggs, 132. 


2. A citation to a creditor, in which he has notice that his debtor ‘* desires 


to take the privilege and benefit allowed by an act entitled an act for the 
relief of poor prisoners who are committed by execution for debt,’’ is 
sufficient to authorize two justices of the quorum to discharge the debtor, 
on his taking the oath prescribed by § 9 of the Rev. Sts. c. 98. 0. 
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3. The citation by which, under the Rev. Sts. c. 98, notice is to be given 


to a creditor of the time and place appointed for the examination of his 
debtor, committed on execution, who desires to take the poor debtor’s 
oath, need not be a warrant to an officer, commanding him to give the 
notice, but may be addressed to the creditor himself. 

Dunham v. Burlingame, 271. 


4. It is not necessary that such citation should name the magistrates before 


1 


whom it is to be returned, nor that the officer, who serves it, should se- 
lect and name the magistrates who are to examine the debtor. Jd. 


. Where such a citation, addressed to the creditor, first recites that the’ 


jailer has made known to. the justice that the debtor is committed on exe- 
cution, and has represented to the jailer that he is unable to pay the debt 
for which he is committed, and is desirous to take the benefit of the law 
for the relief of poor debtors, and the justice then adds — ‘‘ I hereby ap- 
point ’’ (naming a day and place) ‘‘ the time and place for the examina- 
tion of said debtor on his oath, concerning his estate and effects, and the 
disposal thereof and his ability to pay the debt, and to hear any other le- 
gal and pertinent evidence, and I give you notice thereof by this cita- 
tion’; and the officer returns that he has ‘‘ served the above citation by 
reading the same in the presence and hearing ”’ of the creditor ; the no- 
tice is sufficient to inform the creditor that the debtor intends to take the 
poor debtor’s oath at the time and place appointed. Jd. 


POWER. 
See Wit, 2. 


PRESUMPTION. 
See Mortcace, 1. Writ, 2. 


, PRINCIPAL AND AGENT. 


. The rule which prevents a vendor, who has given credit to an agent, 


from afterwards resorting to the principal for payment, does not apply to 
a case in which the vendor, at the time of sale, merely has the means of 
knowing the principal; but is confined to cases in which he has actual 
knowledge. Raymond vy. Crown and Eagle Mills, 319. 


. R. purchased goods, saying they were for the C. & E. Mills, and or- 


dering them to be so marked ; and the vendors charged the goods to R.: 
The C. & E. Mills were in fact a corporation by that name, and R. was 
the agent thereof and purchased the goods therefor: The vendor sued R. 
for the goods, and before the writ was served, the name of said corpora- 
tion was also inserted in the writ, and it was served on R. and also on the 
corporation: After the action came into this court by appeal from the 
common pleas, the name of R. was stricken from the writ, by leave of 
court. Held, that R.’s informing the vendors that the goods were for the 
C. & KE. Mills was not conclusive evidence that they thereby knew that 
the same were a corporation or other association, and that it was a ques- 
tion to be decided by a jury, whether the vendors had such knowledge at 
the time of the sale. Held also, that the proceedings in the first stages of 
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the suit did not prevent the vendors from maintaining the action against 
the corporation. 0d. 


PRINCIPAL AND SURETY. 


1. Where the payee of a note, in consideration of receiving part payment 
thereof from the principal promisor before the day on which it is made 
payable, agrees to give him time, beyond that day, for payment of the 
residue, without the consent of the sureties on the note, the sureties are 
thereby discharged. Greely v. Dow, 176. | 

2. It is not necessary, in order to discharge a surety, that the agreement 
of the creditor, with the principal debtor, to enlarge the time of pay- 
ment, should be such as would bar a suit commenced on the original con- 
tract within the enlarged time: Any such agreement, on which the 
principal has a remedy against the creditor, either at law or in equity, 
will discharge the surety. Id. 

3. One of two sureties, having paid the debt, recovered judgment therefor 
against the principal, but obtaining no satisfaction thereof, he received 
of his co-surety a moiety of the sum thus paid, and afterwards assigned 
said judgment to a third person, who made the principal his executor, 
and died. Held that these transactions did not discharge the principal 
from his liability to repay the co-surety the amount of the moiety so paid 
by him. Iisley v. Jewett, 168. 

4. Where one became surety for the maker and the indorser of four notes, 
payable at different times, by putting his name as second indorser on two 
other notes, made and indorsed by the same parties, and given as collat- 
eral security for payment of the first four notes; and such of the first 
four notes, as were not paid by the maker or indorser in cash, were taken 
up by the maker, on his giving new notes, indorsed by a third person, 
and payable on extended time; it was held that, in the absence of evi- 
dence to the contrary, the last mentioned notes must be regarded as pay- 
ment of those which were taken up, and that the second indorser of the 
two notes given as collateral security was thereby discharged. 

Huse v. Alexander, 157. 

5. In 1831, while St. 1928, c. 96, was in foree —which provided that a 
cashier should retain his place until removed therefrom, or another should 
be appointed in his stead—a cashier was appointed, and gave bond for 
the faithful discharge of the duties of his office: In 1832, he was re- 
appointed, but gave no new bond: In 1836 and 1837, he was guilty of 
defaults, and his bond was afterwards putin suit. Held, that his sureties 
were liable on the bond, although it appeared from the records of the di- 
rectors, that in 1831, and also in 1832, he was appointed ‘‘ for the year | 
ensuing.’’ Dewey, J. dissenting. Amherst Bank v. Root, 522. : 

6. The sureties of a cashier are not exonerated from liability for his de- 
faults, by reason of the neglect of the directors to examine, as required 
by the by-laws, into the state of the affairs of the bank. JO. 

7. Co-sureties, who pay the debt of their principal by giving their own 
joint and several promissory note, are not entitled to several actions. 
against him for reimbursement: Yet if one of the sureties sues alone 
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for reimbursement, and the principal does not take advantage of the non- 
joinder of the other, but suffers the action to proceed, and pays the sum 
which is recovered against him ; such surety is liable to his co-surety for 
half the amount so recovered, whether it be the whole or only a part of 
the sum jointly paid by both. Doolittle v. Dwight, 561. 

8. One of two joint sureties, with the consent of the other, gave up secu- 
rity which he had taken for the benefit of both, on receiving the written 
promise of the principal that he would pay the debt or return the secu- 
rity. This promise was not performed, and the sureties paid the debt 
($1080) by giving their joint and several note therefor, payable on time :’ 
Before that note was paid or payable, the surety to whom said promise 
was made sued the principal for breach thereof, and added the money 
counts to his declaration ; The action was, by rule of court, submitted to 
referees, who awarded that the plaintiff should recover $600, and the 
principal paid him that sum, without judgment on the award: The other: 
surety then brought an action to recover of his co-surety half the sum 
thus received by him of the principal. Held, that he was entitled to re- 
cover. Ib 

See Assumpsit, 4. Wrness, 5 


PROHIBITION. 


The court will exercise its authority to issue writs of prohibition to courts 
of inferior jurisdiction, only in cases where such courts clearly exceed 
their jurisdiction. Washburn v. Phillips, 296. 


PROMISSORY NOTE. 


1. The maker and indorser of a note made payable to his own order is en- 
titled to the same defence against a holder who receives it after it is over- 
due, that he would be allowed to make if the note had been payable to a 
third person or his order. Potter v. Tyler, 58. 

2. The maker of a note, which was discounted by a bank, transferred to the 
bank, as mere collateral security, shares in an insurance company, by a 
conveyance absolute in form, and those shares were attached by a credit- 
or of the bank, before the note fell due, and sold on execution after it fell 
due. Held, that a plaintiff, who received said note from the bank after it 
was overdue, could recover nothing in an action thereon against the 
maker, if said shares were, at the time they were so attached, of suffi- 
cient value to pay the note, though they were of less value than the 
amount of the note, when they were sold on execution. Jd. 

3. When a debtor gives his negotiable note to his creditor for a debt due on 
simple contract, the legal presumption is that the note is received in pay- 
ment ; but this presumption may be controlled by evidence that such was 
not the intent of the parties. Butts v. Dean, 76. 

4. Where one, who was indebted on a balance of account, procured a third 
person to give the creditor a bond with condition that the debtor should 
pay the debt within a specified time, and the debtor, a few days after- 
wards, gave his negotiable note to the creditor for the amount of said 
debt, payable at the time mentioned in the condition of the bond, and an- 
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tedated the note so as to correspond with the date of the bond; and 
the creditor at the same time gave the debtor a receipt purporting that 
he had received a due bill ‘‘ for balance of account to date’’; it was 
held that the note was not intended as payment of the original debt, 
within the condition of the bond, and that, as the note was not paid ac- 
cording to its tenor, the obligor was liable on his bond. Jd. 

5. The payees of a note, made payable on demand, indorsed it to a bank as 
collateral security, and the makers paid the amount of the note to the 
payees while it was thus in the bank, and took their receipt, acknowl- 
edging payment thereof, and promising ‘‘ to give it up when called for.’’ 
The makers did not call for it until after the failure of the payees, who 
had in the mean time, and more than eight months after the date of the 
note, transferred it to another bank: Held, that a jury would not be 
warranted, by the terms of the receipt, and the delay of the makers to 
call for the note, to infer that the makers intended to authorize or permit 
the payees to reissue it. ‘Therefore held also, that the latter bank could 
not recover against the makers in an action on the note. 

American Bank v. Jenness, 288. 

- 6. A note in this form — ‘‘ we the subscribers, trustees for the proprietors 

of a new meetinghouse,’’ &c. signed by the makers, without addition to 

their names, binds the signers, and not the proprietors of the house. 
Packard v. Nye, 47 
See Action, 2. Limitations. 


PROPRIETARY GRANT. 


1. An entry. in the books of the proprietors of common lands, was thus: 
‘¢ Aug. 13, 1742. At the request of W. is granted to the right origi- 
nally P.’s half an acre of land on the ten acre division, between said 
W.’s house and G.’s orchard.’? A subsequent entry in said books, 
under date of November 6, 1752, was thus: ‘* Took an account of the 
Jands that W. had granted and laid out on the purchased rights he owns 
and what lands he bought by deed.’? At the close of this entry, after 
a description of other lands, was added —‘‘ Ten acre division, Aug. 13, 
1742, on P.’s right between his house and G.’s orchard, 80 rods.’? — By 
a vote of the same proprietors, passed in 1736, a certain committee was 
empowered to allot the ten acre division to the several grantees. Held, 
that the entry of November, 1752, furnished evidence that the original 
grant was to W. in his own right. Wae4liams v. Ingell, 83. 

2. Held also, that the vote of 1736 did not render any act cf the committee 
necessary in order to vest in the original grantee the title to any parcel 
of land, so defined by metes and bounds, &c. in the original grant, as to 
identify such parcel: Held, further, that the description of the half acre 
lot, in the original grant of 1742, was so definite, that, if it did not ex- 
ceed what was intended to pass for half an acre, by the scale of admeas- 
urement then adopted, a jury might, and probably ought to find that it 
was intended, without the further act of a locating committee, to enure 
to the grantee as a grant of the whole parcel within the limits described, 
and vested the estate in him. Jd. 

See Evipence, 7. 
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RECEIPT. 
See Evinence, 17. 


| RELEASE. 
See Assicnment, 1. Conrract, 5. Decerr. lLerrer or Creonir, 3. 


RENT. 
See Lanpiorp anp Tenant, 3, 4. 


RENTS AND PROFITS. 


Under the Rev. Sts. c. 101, which entitle a demandant in a writ of entry 
to recover in the same action damages for rents and profits, the tenant is 
estopped to deny that he was in possession of the demanded premises at 
the time of action brought, and he is liable for the rents and profits 
thereof, if he plead the general issue and do not give notice to the de- 
mandant, (according to St. 1836, c. 273, and the rule of court,) that he 
shall deny possession, &c. Washington Bank v. Brown, 293. 


REPEAL. 
1. The simple repeal of a repealing statute revives the original statute. 
Commonwealth v. Churchill, 118. 
2. The statute of 1840, c. 1, by repealing St. 1838, c. 157, revived so 
much of chapter 47th of the revised statutes as was repealed by the lat- 
ter statute. Td. 
REPLEVIN. 


An equitable assignee of a chose in action cannot maintain replevin to re- 
cover possession of it against the Jegal owner. Clapp v. Shepard, 127. 


See Equity, 1. 


RETURN. 


See ATTAcHMENT, 2, 5. Bart, &c. 1. Execution. 


SALE. 


A part of a vessel at sea was sold to A. who resided at Portland. The 
vessel arrived at Boston with a return cargo, and was there eleven days, 
when she sailed on another voyage, under the direction of the other part 
owner, whom A. had requested to take charge of her: It did not appear 
that A. knew the vessel was at Boston: After the vessel returned to 
Boston from her second voyage, and was unloaded, she was attached as 
the property of A.’s vendor; A, never having taken formal possession. 
Held, that A. had not been guilty of laches, and that he was entitled to 
hold against the attaching creditor of his vendor. 

Turner v. Coolidge, 350. 


See PrincipaL AND AGENT. 


SCIRE FACIAS. 
See Bam, &c. 2,3,5. Pueapine, 5. 
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SEARCH WARRANT. 


The law (Rev. Sts. c. 142,) authorizing magistrates to issue warrants 
to search for and seize lottery tickets, or materials for a lottery, unlaw- 
fully made, provided or procured, for the purpose of drawing a lottery, 
is not inconsistent with the 14th article of the declaration of rights. 

Commonwealth v. Dana, 329. 


. The house or place where lottery tickets, &c. are believed to be con- 


cealed, is sufficiently designated and described in a search warrant, 
according to the provision of the Rev. Sts. c. 142, § 3, by denominating it 
the ‘‘ office of D.’’ and truly stating the number thereof and the street 
in which it is situate, although A. occupies the office with D. Jd. 


. If a search warrant and the complaint on which it is issued be on the 


same paper, and the things to be searched for be properly designated 
and described in the complaint, and the warrant direct the officer to 
search for the things ‘‘ mentioned in the above complaint,”’ the process 
is legal and sufficient, without any further designation or description of 
the things in the warrant itself. 0. 

Books kept in relation to the proceedings respecting a lottery are ‘* ma- 
terials for a lottery,’’ within the meaning of the Rey. Sts. c. 142, and 
may be seized on a search warrant. JO. 


SENTENCE. 


. The offence of breaking and entering in the night time, ‘‘a house not 


occupied as a dwellinghouse,’’ and stealing therein goods of less than 
$100 value, was a simple larceny only and not punishable by solitary 
imprisonment, and confinement to hard labor in the state prison for the 
term of two years, either by St. 1804, c. 143, or St. 1805, c. 101. 

Wilde v. Commonwealth, 408. 


. A person convicted in 1833, under St. 1815, c. 136, of cheating by false 


pretences, might legally-be sentenced to pay a fine and costs within a 
limited time, and in default thereof to suffer imprisonment, &c. according 
to the provisions of S¢. 1788, c. 53. Jb. 


. A sentence to imprisonment, if a fine and costs be not paid within a 


limited time, is not for non-payment of the fine and costs, but for the 
offence of which the party is convicted ; and if the fine and costs be not 
paid within the time limited, the sentence to pay them becomes null, and 
the sentence to imprisonment alone remains in force. 0. 


. The St. of 1815, c. 136, did not authorize a sentence to solitary im- 


prisonment, in addition to that of confinement to hard labor, for the 
offence of cheating by false pretences: Nor was such sentence authorized 
by St. 1812, c. 134. Jd. 


. The Rev. Sts. c. 143, § 19, do not authorize the courts to sentence a 


convict to imprisonment in the house of correction for a longer time than 
that for which he might, by Rev. Sts. c. 126, § 17, be imprisoned in the 
county jail for the same cause. Shepherd v. Commonwealth, 419. 


. By the ‘‘ act to amend the revised statutes,’’ as well as by the statutes | 


previously in force, if an indictment for a third offence recites two former 
convictions and sentences to a state prison, and they are found by the 
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verdict, the additional punishment, prescribed by that act, ought to be 
included in the sentence then passed upon the convict, and cannot legally 
be awarded against him on an information afterwards filed. 
Plumbly v. Commonwealth, 413. 
7. A convict, who has been sentenced to additional punishment for a 
second offence, is nevertheless liable to additional punishment for a third 
offence. Jd. 
SET-OFF. 

1. Where, after a suit is commenced by an administrator, the estate of his 
intestate is represented insolvent, the defendant may set off a note 
against the intestate which falls due pending the suit, though not due 
and payable when the action was commenced. 

g Bigelow v. Folger, 255. 

2. It seems that a debt of an insolvent intestate, solvendum in futuro, may 
in all cases be set off in a suit brought by his administrator. Id. 

3. By a policy of insurance on a vessel, A. was insured for whom it con- 
cerned ; and it was stated on the back of the policy, that it was under- 
stood that the insurance attached for A. B. & C., each one third, payable 
to A.: It was stipulated in the policy, that in case of loss, such loss 
should be paid, &c. ‘‘all sums, due to the insurers from the insured, 
being first deducted.”’ Held, that the defendants could not set off against 
B. & C. any debt due to the defendants from A. alone. 

Williams v. Ocean Ins. Co. 303. 

4. Where a plaintiff recovered a balance of his claim, after deducting the 
forfeiture for usury, and the defendant recovered his costs, under the 
Rev. Sts. c. 35, the plaintiff was allowed, after paying to the defendant’s 
attorney such part of the costs as belonged to him, to set off the residue 
thereof against the damages recovered by himself. 

Iutile v. Rogers, 478. 


SHERIFF. 


Though an officer who takes a bail bond is liable to an action for not re- 
‘turning it with the writ, yet if he deliver or offer to deliver it to the 
plaintiff in season for the plaintiff to prosecute a scire facias against the 
bail, he is liable for nominal damages only. Glezen v. Rood, 490. 


SHIP & SHIP OWNER. 
See Action, 3. Freicur. Sate. 


SLANDER. 
See Evipence, 21. 


STATUTES CITED, EXPOUNDED, &c. 


EnetisHh Statutes 23 H. VI. c. 9, & 32 H. VIII. c. 33, in force in 
this Commonwealth, 492, 585. 


STATUTES OF THE UNITED STATES. 
1832, c. 199. Convention with France, 315. 
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1788, 


1795, 
1797, 


1804, 
1805, 
1812, 
2345, 


1821, 
1822, 


1825, 
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STATUTES OF THE COMMONWEALTH. 
c. 53. Alternative Sen- 


tence 412 
c. 74. Mills 520 
c. 14. Suits by Treasur- 
ers 52 
c. 143. House-breaking 408 
c. 101. House-breaking 408 
c. 134. Punishments 412 
c. 136. Sentence for 
cheating 412 
c. 110. Streets in Boston 226 
c. 93. Attachment of 
pews 80 
c. 89. Tenants 31 


c. 14. County Commissioners 187 


c. 19. Fence 182 

c. 24. Streets in Boston 226 

Highway 559 

c. 25. Highway 604 

c. 47. Selling spiritous liquor 118 

c. 59. Unrecorded deed 622 

c. 60. Tenants, Rent 29, 504 

c. 73. Redeeming land 518 

c. 81. Bill in equity 127 

Exceptions. Issue in 

Law 378 

c. 85. Justice of peace 272 
90. Attachment 36, 231, 
486, 512 

c. 91. Bail, &c. 328, 492, 589 

c. 92. Notice of suit 135 

c. 97. Executions 588, 591 

c. 98. Poor debtors 133, 272 


REVISED STATUTES. 


1825, c. 114. Entry of Nantuck- 
et actions, &c. 378 
1827, c. 114. Indians in Dukes 
County 13 
c. 118. Informations for 
additional pun- 
ishment 417 
1828, c. 96. Cashier 522 
1831, c. 59. Levy on pews 82 
1836, c. 238. Assignment 104, 154 
1838, c. 163. Assignment 
263, 569, 573 
1840,c. 1. Repeal 118 
c. 92. Court-Martial 300 
c. 100. Suits by Treasurers 52 
Amendment 506 
c. 101. Damages in writ of 
entry 295 
c. 104. Forcible Detainer 29 
c. 116. Flowing land 505, 506, 507 
c. 119. Entry, &c. 583 
c. 120. Limitations 173 
c. 121. Costs 98, 606 
c. 126. Malicious Mischief 22 
Embezzlement 343 
Sentence 419 
c. 130. Adultery 191 
c. 132. Search Warrant 329 
c. 137. Verdict 193 
c. 138. Copies of convictions 19 
c. 142. Lottery tickets © 329 
c. 143. Sentence 419 


STREETS IN BOSTON. 
See Way, 2, 3. 


SURETY. 
bik See PrincipaL AND SURETY. 


SURVEYOR OF HIGHWAYS. 


See Action, 7. Master AND SERVANT. 


Trespass, 4. 


TENANT IN COMMON. 


See ATTACHMENT, 3. 


MorTeace, 2, 3. 
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TIME. 
See ConpiITION. 


TREASURER. 
See Assumpsit, 3. Puzapine, 3. 


TREATY OF INDEMNITY WITH FRANCE. 


The awards of the commissioners, under the convention of July 4th, 1831, 


—_ 


between the United States and France, were conclusive as to the validity 
and amount of claims upon France for damages and injuries, but were 
not conclusive as to the conflicting rights of different persons to the fund 
awarded: And where the commissioners awarded to A. a certain sum 
fer a vessel, &c. sequestrated by France, and A. received the same, it 
was heli that B. might recover of A. one third of that sum, upon prov- 


‘ing that A. in fact owned only two thirds of the vessel, &c. and that B. 


owned the other third. Lee v. Thorndike, 313. 


TRESPASS. 


. If a disseizee lawfully enters upon the land and exercises acts of owner- 


ship thereon, he thereby regains the possession sufficiently to entitle him 
to maintain an action of trespass against the disseizor for his subsequent 
entry. Putney v. Dresser, 583. 


. Whether the provision in the Rey. St. c. 119, § 8, that ‘* no person shall 


be deemed to have been in possession of lands merely by reason of having 


made an entry thereon, unless he shall have continued in open and 


peaceable possession thereof for one year next after such entry, or unless 
an action shall be commenced upon such entry and seizin, within one 
year after he shall be ousted or dispossessed,’’ applies to the action of 
trespass— Quere. If it does, yet it did not take effect until the 31st of 
December 1839. Ib. 


3. A mortgagor in possession may maintain trespass guare clausum. 


Earle v. Hall, 356. 


4. If a surveyor of highways orders his servant to fell trees that are within 


the limits of the road, and to place them elsewhere than on the land of 
the adjoining owner, but is in view of such land when the servant fells 
the trees and places them thereon, and knows that they are so placed, 
and assents thereto, and gives no directions to have them removed, he is 
liable to the owner of the land in an action of trespass. 

Elder v. Bemis, 599. 


TRUST AND TRUSTEE. 


No allowance can justly be made to a trustee, by way of commission, on 


his assuming the trust. But he may be allowed, as a compensation for 
his services, a reasonable commission on the net income of the real and 
personal property which he holds in trust, after he has collected such 
income. Dixon v. Homer, 420. 


See WI11, 2- 
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TRUSTEE PROCESS. 

1. The answer of one who is summoned by the trustee process does not 
form an issue in law, within the meaning of the Rey. Sts. c. 81, § 13, 
and a single judge may charge or discharge him, subject to exceptions to 
be considered by the full court. Shaw v. Bunker, 376. 

2. One who is summoned by the trustee process will be charged on his 
answer, though he therein assert his belief that he has no goods, effects 
or credits of the principal defendant, unless he makes a full disclosure, 
and answers all pertinent interrogatories, so far as he is able. Jd. 

3 Where there are accounts of large amount and long standing, between 
the defendant and the person summoned as his trustee, which have never 
been adjusted, and the latter has kept an account of his dealings with the 
former, but declines to state the items of their mutual accounts, on the 
ground that it is not in his power so to do; he is chargeable as trustee, 
though he declares his belief that the balance of the account is greatly 
in his favor. In order to discharge himself, he must state so much of 
the account as he has himself kept, and state the other items according 
to the best of his recollection and belief. Jd. 

4. Underwriters caused A. to be insured on his goods against loss by fire, 
payable to B. to whom the goods were mortgaged by A.: The goods 
were destroyed by fire,and B. was summoned as trustee of A. before 
the loss was proved, conformably to the provisions of the policy: B. 
afterwards received from the underwriters the full amount of the loss, 
which was more than the amount of the debt for which the goods were 
mortgaged to him. Held, that he was not chargeable as trustee; his 
liability to A. being contingent at the time of the service of the trustee 
process. Meacham v. M‘ Corbitt, 352. 

5. A debtor, who is employed in the service of a third person, may lawfully 
assign to one of his creditors his future earnings in such service; and if 
the employer thereupon agrees to pay the same to the assignee, he can- 
not, after the services are rendered, be charged as the trustee of the as- 
signor in a trustee process sued out by another of his creditors. 

Weed v. Jewett, 608. 

6. An attachment by the trustee process is within the meaning of St. 1838, 
c. 163,§ 19. (See Assignment, 10.) Kimball v. Morris, 573. 


USURY. 


. It is a good defence to an action by an indorsee against the indorser of 
a note indorsed for the accommodation of the maker, that the indorsee 
received the note as security for the performance of a usurious contract 
between him and the maker. Dunscomb v. Bunker, 8. 

2. In an action on a note made and negotiated in another State, the question 

whether such note is void for usury must be decided by the law of that 

State. Ib. 


— 


3. By the law of New York, a note, though given for no more than the. 


amount of money lent, is usurious and void, if the borrower, at the time 
of the loan, agrees to pay the lender more than legal interest. J. 
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VENDOR & VENDEE. 
See PrincipaL anp AGENT. 


WAIVER. 
_ See Arpeat. County Commissioners,2. Esropren. Jury. Mutts, 3 


WASTE. 


/ .te a tenant in dower has assigned her estate, she is not liable to the as- 
s spe of the reversion for waste committed by her assignee, either in an 
wn of waste or in an action on the case in the nature of waste. 
Foot v. Dickinson, 611. 


See Evinence, 14. 


WATERCOURSE. 
See Action, 7. 


WAY. 


1. It seems, that an adjudication ‘‘ that the public convenience and necessity 
require that the road prayed for should be located in part,’’ without de- 
signating the termini, is invalid, and will not support a location, though 
made in due form, over part of the route prayed for. 

Inhalitants of Danvers vy. County Commissioners of Essex, 185. 

2. The mayor and aldermen of Boston cannot legally lay out a street, with- 
out first giving to all persons interested notice of their intention so to do. 

Stone v. City of Boston, 220 

3. Where the mayor and aldermen laid out a street over land belonging to 
minors, without giving any previous notice, and without making any es- 
timate of the amount of damage thereby sustained by the owners, and 
more than a year elapsed before either of the owners came of age; a 
writ of certiorari was ordered on a petition filed by one of the owners at 
the first term after he came of age, although notice had been given to the 
tenant in possession to remove the buildings from the land, and he had 

‘ communicated that notice to the guardian of said minors within a year 
after the street was thus laid out. 6. 

4. The owner of land, over which his grantor has reserved a passage way, 
may lawfully cover such passage way with a building, if he leave a space 
so wide, high and light, that the way is substantially as convenient as be- 
fore for the purposes for which it was reserved: And he is not liable for 
damages, although the passage way, by reason of its being so covered, be- 
comes to a greater extent the resort of strangers, to the annoyance of the 
grantor. Atkins v. Bordman, 457. 

5. Although a highway is discontinued before it is opened or worked, or 
any contract is made to work it, yet.a party who sustains damages by 


such discontinuance, is entitled to recover those damages. 
Hallock v. County of Franklin, 558. 


See Action, 7. Bounpartes,4. Country Commissioners. Trespass, 4 


670 INDEX.. 


WILL. 


1. A testator, whose heirs at law were one son and two married daughters, 
in the first clause in his will, devised and bequeathed to his son, ‘‘ subject 
to the limitations,’’ afterwards made in the will, one equal third part of 
all his estate, viz. certain real estate particularly described, and so much. 
of his other property not specifically devised, as, with advancements to 
the son should amount to such third part ; but if the son, at his decease, 
should leave only one child, then the child to take but one third } «:t of 
its father’s share: In a subsequent clause, the testator devised and be- 
queathed the ‘‘ general residuum ’”’ of his estate ‘‘ not before specifically 
devised,’’ equally to be divided among his three children, and their heirs 
and assigns, as follows: ‘*‘ The share of my said son to be held by him 
to his own use and benefit forever, and the shares of my said two daugh- 
ters to be held in trust, for the use and benefit of my said daughters and 
their heirs and assigns, in like manner as is provided in respect to the 
portions herein before specifically devised and bequeathed to them respec- 
tively.”? The last clause in the will was thus: ‘* In case my said son 
and daughters shall die leaving only one child living at their deaths re- 
spectively, and no issue then living of any other child, such only child 
shall take one undivided third part, and no more, of the whole property 
which would have fallen to the share of said child’s parent in my estate 
by this will, and the other two third parts of such parent’s share shall 
enure to and be divided among my other children and their legal repre- 
sentatives.’’ Held, that the son was not entitled absolutely to the per- 
sonal property included in the general residuum, but only to the use and 
possession thereof. Purnam, J. dissenting. Homer v. Shelton, 194. 

2 <A testatrix devised her estate to A. in trust to receive the rents and 
profits thereof, and to divide the same among her children, &c. and au- 
thorized A. to associate with him, in the execution of the trust, such 
person as he might deem fit; or if A. should desire to be wholly dis- 
charged from the trust, that he might substitute a trustee in his stead . 
The testatrix also empowered and desired the trustee or trustees to re- 
linquish the trust, if her children should in writing request it, and au- 
thorized the judge of probate, in such case, to appoint a trustee or trus- 
tees to execute the trust. In a subsequent clause of the will, the 
testatrix conferred on A., and any other trustee or trustees he might ap- 
point, full power to sell and convey the real estate devised to A. in trust, 
when the major part of her children should recommend and advise the 
same: A. died without having made any conveyance, or nominating any 
associate or successor in said trust, and the judge of probate appointed 
B. trustee under the will. Held, that the power of sale, created by the 
will, was coupled with a trust which required the execution of the power 
for the benefit of the children of the testatrix ; and that B. had the same 
authority to sell and convey the estate of the testatrix, which was con- 
ferred by the will on A. and his nominee, and that a deed of part of the 
estate executed by B. and by all the children of the testatrix, passed a 
valid title. Gibbs v. Marsh, 243. 
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WITNESS. 

1. The indorser of a note negotiated after it is overdue is a competent wit- 
ness to prove that it was paid before it was so negotiated. 

American Bank v. Jenness, 288. 

2. In an action by the payee against one of the sureties on a note, the prin- 
cipal promisor, and also the other surety, are competent witnesses for the 
defendant, to prove that the sureties have been discharged by the plaintiff. 

Greely v. Dow, 176. 

3. In the trial of an action brought by one of the makers of a note, who 
has paid it in full, to recover of the other a moiety of the amount so paid, 
individuals for whose use the note was given and paid are competent wit- 
nesses for the plaintiff. Packard v. Nye, 47. 

4. A clerk of a court who, in the course of his business, has often seen 
what he believed to be the official signature of A. as justice of the peace, 
and has certified the same as such, to the pension office, may be called to 
prove the handwriting of A., though he has never seen him write. 

Amherst Bank v. Root, 522. 

5. Although where two sureties jointly pay the debt of the principal, they 
should join in a suit for reimbursement, and although if one brings such 
suit alone, the other has an interest in the event thereof, yet if he is 
called as a witness by the plaintiff, and is not objected to by the defend- 
ant, he is bound to testify, and does not by testifying estop himself to 
claim of the plaintiff the benefit of the recovery from the principal. 

Doolhitile v. Dwight, 561. 
See Evinence, 12. 


WORK AND LABOR. 
See Action, 1. Assumpsit, 1. Contract, 1. 


WRIT. 


1. As this court has not prescribed any device or inscription asa test of the 

authenticity of its seal, any seal affixed by the clerk, as the seal of the 
‘court, is to be so considered. Stevens v. Ewer, 74. 

2. It is immaterial whether a blank writ be signed by the clerk, or his sig- 
nature be annexed thereto by his order ; and when the clerk’s name is so 
annexed to a writ, the legal presumption is, that it was affixed by his 
order. Jb. 

! See ABATEMENT. 


WRIT OF ENTRY. 
See Rents anp Prorirts. 


WRIT OF RIGHT. 
See Disseizin, &c. 
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